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agencies, and the licensing of certain health professionals; clarifying certain statu-
tory provisions; authorizing the imposition of fees.

Be it enacted by the Legislature of the State of Texas:

ARTICLE 1. FAMILY CODE

SECTION 1.001. The heading to Chapter 55, Family Code, is amended to read as
follows:

CHAPTER 55. PROCEEDINGS CONCERNING CHILDREN WITH MENTAL

ILLNESS OR INTELLECTUAL DISABILITY [MENTAL RETA DATION]

SECTION 1.002. Section 55.01, Family Code, is amended to read as follows:

Sec. 55.01. MEANING OF "HAVING A MENTAL ILLNESS". For purposes of this
chapter, a child who is described as having a mental illness means a child with a [who
suffersfrom] mental illness as defined by Section 571.003, Health and Safety Code.

SECTION 1.003. Section 55.02, Family Code, is amended to read as follows:

Sec. 55.02. MENTAL HEALTH AND INTELLECTUAL DISABILITY [MENTA1
RETARDATIGN] JURISDICTION. For the purpose of initiating proceedings to order
mental health or intellectual disability [mental retardation] services for a child or for
commitment of a child as provided by this chapter, the juvenile court has jurisdiction of
proceedings under Subtitle C or D, Title 7, Health and Safety Code.

SECTION 1.004. Section 55.03(b), Family Code, is amended to read as follows:
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(b) Except as provided by this chapter, a child who is committed by a court to a resi-
dential care facility due to an intellectual disability [for ... ta r.... shall be
cared for as provided by Subtitle D, Title 7, Health and Safety Code.

SECTION 1.005. The heading to Subchapter C, Chapter 55, Family Code, is amended
to read as follows:

SUBCHAPTER C. CHILD UNFIT TO PROCEED AS A RESULT OF
MENTAL ILLNESS OR INTELLECTUAL DISABILITY [MENTAL .R RD

T40W

SECTION 1.006. Sections 55.31(a), (b), and (c), Family Code, are amended to read as
follows:

(a) A child alleged by petition or found to have engaged in delinquent conduct or
conduct indicating a need for supervision who as a result of mental illness or an intel-
lectual disability [mental retardaton] lacks capacity to understand the proceedings in
juvenile court or to assist in the child's own defense is unfit to proceed and shall not be
subjected to discretionary transfer to criminal court, adjudication, disposition, or
modification of disposition as long as such incapacity endures.

(b) On a motion by a party, the juvenile court shall determine whether probable cause
exists to believe that a child who is alleged by petition or who is found to have engaged
in delinquent conduct or conduct indicating a need for supervision is unfit to proceed as
a result of mental illness or an intellectual disability [met...... . .datio]. In making its
determination, the court may:

(1) consider the motion, supporting documents, professional statements of counsel,
and witness testimony; and

(2) make its own observation of the child.

(c) If the court determines that probable cause exists to believe that the child is unfit
to proceed, the court shall temporarily stay the juvenile court proceedings and im-
mediately order the child to be examined under Section 51.20. The information obtained
from the examination must include expert opinion as to whether the child is unfit to
proceed as a result of mental illness or an intellectual disability [.ent. r .tardatio 1.

SECTION 1.007. Sections 55.32(a), (b), (d), (f), and (g), Family Code, are amended to
read as follows:

(a) If the juvenile court determines that evidence exists to support a finding that a
child is unfit to proceed as a result of mental illness or an intellectual disability [mental
readion ], the court shall set the case for a hearing on that issue.

(b) The issue of whether the child is unfit to proceed as a result of mental illness or an
intellectual disability [ l retardati] shall be determined at a hearing separate
from any other hearing.

(d) Unfitness to proceed as a result of mental illness or an intellectual disability
[me..ntal retardatio.] must be proved by a preponderance of the evidence.

(f) If the court or jury determines that the child is unfit to proceed as a result of
mental illness or an intellectual disability [metal retrdat.. , the court shall:

(1) stay the juvenile court proceedings for as long as that incapacity endures; and

(2) proceed under Section 55.33.

(g) The fact that the child is unfit to proceed as a result of mental illness or an intel-
lectual disability [rnt.l retardatin..] does not preclude any legal objection to the juve-
nile court proceedings which is susceptible of fair determination prior to the adjudication
hearing and without the personal participation of the child.

SECTION 1.008. Section 55.33(a), Family Code, is amended to read as follows:

(a) If the juvenile court or jury determines under Section 55.32 that a child is unfit to
proceed with the juvenile court proceedings for delinquent conduct, the court shall:
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(1) if the unfitness to proceed is a result of mental illness or an intellectual disabil-
ity [mental e.t... ,....:

(A) provided that the child meets the commitment criteria under Subtitle C or D,
Title 7, Health and Safety Code, order the child placed with the [Texfas] Department
of State Health Services or the Department of Aging and Disability Services, as ap-
propriate, [Mental Haith and Mental R.tardati nI for a period of not more than 90
days, which order may not specify a shorter period, for placement in a facility
designated by the department; or

(B) on application by the child's parent, guardian, or guardian ad litem, order the
child placed in a private psychiatric inpatient facility for a period of not more than
90 days, which order may not specify a shorter period, but only if the placement is
agreed to in writing by the administrator of the facility; or

(2) if the unfitness to proceed is a result of mental illness and the court determines
that the child may be adequately treated in an alternative setting, order the child to
receive treatment for mental illness on an outpatient basis for a period of not more
than 90 days, which order may not specify a shorter period.

SECTION 1.009. Section 55.35(a), Family Code, is amended to read as follows:

(a) If the juvenile court issues a placement order under Section 55.33(a), the court
shall order the probation department to send copies of any information in the possession
of the department and relevant to the issue of the child's mental illness or intellectual
disability [m-tal retardation] to the public or private facility or outpatient center, as
appropriate.

SECTION 1.010. Section 55.40, Family Code, is amended to read as follows:

Sec. 55.40. REPORT THAT CHILD IS UNFIT TO PROCEED AS A RESULT OF
INTELLECTUAL DISABILITY [ MENTAL ...... T. .. ... If a report submitted under
Section 55.35(b) states that a child is unfit to proceed as a result of an intellectual dis-
ability [mental retardation] and that the child meets the commitment criteria for civil
commitment under Subtitle D, Title 7, Health and Safety Code, the director of the resi-
dential care facility shall submit to the court an affidavit stating the conclusions reached
as a result of the diagnosis. On receipt of the affidavit, the court shall:

(1) initiate proceedings as provided by Section 55.41 in the juvenile court for com-
mitment of the child under Subtitle D, Title 7, Health and Safety Code; or

(2) refer the child's case as provided by Section 55.42 to the appropriate court for
the initiation of proceedings in that court for commitment of the child under Subtitle
D, Title 7, Health and Safety Code.

SECTION 1.011. The heading to Section 55.41, Family Code, is amended to read as
follows:

Sec. 55.41. COMMITMENT PROCEEDINGS IN JUVENILE COURT FOR CHIL-
DREN WITH INTELLECTUAL DISABILITY [ .... ...... ].

SECTION 1.012. Section 55.41(c), Family Code, is amended to read as follows:

(c) On receipt of the court's order, the [Texae] Department of Aging and Disability
Services [Mental Health anid Mental Rardat..n or the appropriate community center
shall admit the child to a residential care facility.

SECTION 1.013. The heading to Section 55.42, Family Code, is amended to read as
follows:

Sec. 55.42. REFERRAL FOR COMMITMENT PROCEEDINGS FOR CHILDREN
WITH INTELLECTUAL DISABILITY [AIETAL '.T A 1t) T .tlth

SECTION 1.014. Section 55.42(a), Family Code, is amended to read as follows:

(a) If the juvenile court refers the child's case to an appropriate court for the initiation
of commitment proceedings under Section 55.40(2), the juvenile court shall:

(1) send all papers relating to the child's intellectual disability [mnta.l r .. daton]
to the clerk of the court to which the case is referred;
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(2) send to the office of the appropriate county attorney or, if a county attorney is
not available, to the office of the appropriate district attorney, copies of all papers sent
to the clerk of the court under Subdivision (1); and

(3) if the child is in detention:

(A) order the child released from detention to the child's home or another ap-
propriate place;

(B) order the child detained in an appropriate place other than a juvenile deten-
tion facility; or

(C) if an appropriate place to release or detain the child as described by Paragraph
(A) or (B) is not available, order the child to remain in the juvenile detention facility
subject to further detention orders of the court.

SECTION 1.015. Section 55.43(a), Family Code, is amended to read as follows:

(a) The prosecuting attorney may file with the juvenile court a motion for a restora-
tion hearing concerning a child if:

(1) the child is found unfit to proceed as a result of mental illness or an intellectual
disability [nenta4 retardatien]; and

(2) the child:

(A) is not:

(i) ordered by a court to receive inpatient mental health services;

(ii) committed by a court to a residential care facility; or

(iii) ordered by a court to receive treatment on an outpatient basis; or

(B) is discharged or currently on furlough from a mental health facility or
outpatient center before the child reaches 18 years of age.

SECTION 1.016. Section 55.44(a), Family Code, is amended to read as follows:

(a) The juvenile court shall transfer all pending proceedings from the juvenile court to
a criminal court on the 18th birthday of a child for whom the juvenile court or a court to
which the child's case is referred has ordered inpatient mental health services or resi-
dential care for persons with an intellectual disability [mnental retardati n] if:

(1) the child is not discharged or currently on furlough from the facility before
reaching 18 years of age; and

(2) the child is alleged to have engaged in delinquent conduct that included a viola-
tion of a penal law listed in Section 53.045 and no adjudication concerning the alleged
conduct has been made.

SECTION 1.017. The heading to Subchapter D, Chapter 55, Family Code, is amended
to read as follows:

SUBCHAPTER D. LACK OF RESPONSIBILITY FOR CONDUCT AS A
RESULT OF MENTAL ILLNESS OR INTELLECTUAL DISABILITY

[MENTAI. RETARDATION]

SECTION 1.018. Section 55.51, Family Code, is amended to read as follows:

Sec. 55.51. LACK OF RESPONSIBILITY FOR CONDUCT DETERMINATION;
EXAMINATION. (a) A child alleged by petition to have engaged in delinquent conduct
or conduct indicating a need for supervision is not responsible for the conduct if at the
time of the conduct, as a result of mental illness or an intellectual disability [mental
etardatieo], the child lacks substantial capacity either to appreciate the wrongfulness

of the child's conduct or to conform the child's conduct to the requirements of law.

(b) On a motion by a party in which it is alleged that a child may not be responsible
as a result of mental illness or an intellectual disability [mental retardation] for the
child's conduct, the court shall order the child to be examined under Section 51.20. The
information obtained from the examinations must include expert opinion as to whether

Ch. 1, § 1.014



84th LEGISLATURE-REGULAR SESSION

the child is not responsible for the child's conduct as a result of mental illness or an
intellectual disability [mntal retardati.

(c) The issue of whether the child is not responsible for the child's conduct as a result
of mental illness or an intellectual disability [meal datn shall be tried to the
court or jury in the adjudication hearing.

(d) Lack of responsibility for conduct as a result of mental illness or an intellectual
disability [mental r .etadtion] must be proved by a preponderance of the evidence.

(e) In its findings or verdict the court or jury must state whether the child is not
responsible for the child's conduct as a result of mental illness or an intellectual disabil-
ity [mntal rtardati.t1].

(f) If the court or jury finds the child is not responsible for the child's conduct as a
result of mental illness or an intellectual disability [m.ta r.tard..tif.], the court shall
proceed under Section 55.52.

(g) A child found to be not responsible for the child's conduct as a result of mental ill-
ness or an intellectual disability [umen.tal r de,. t i] shall not be subject to proceedings
under this title with respect to such conduct, other than proceedings under Section
55.52.

SECTION 1.019. Section 55.52(a), Family Code, is amended to read as follows:

(a) If the court or jury finds that a child is not responsible for the child's conduct
under Section 55.51, the court shall:

(1) if the lack of responsibility is a result of mental illness or an intellectual disabil-
ity [mental retar . atn]:

(A) provided that the child meets the commitment criteria under Subtitle C or D,
Title 7, Health and Safety Code, order the child placed with the [Texas] Department
of State Health Services or the Department of Aging and Disability Services, as ap-
propriate, [Mcntal Health and MetalRtardatien] for a period of not more than 90
days, which order may not specify a shorter period, for placement in a facility
designated by the department; or

(B) on application by the child's parent, guardian, or guardian ad litem, order the
child placed in a private psychiatric inpatient facility for a period of not more than
90 days, which order may not specify a shorter period, but only if the placement is
agreed to in writing by the administrator of the facility; or

(2) if the child's lack of responsibility is a result of mental illness and the court
determines that the child may be adequately treated in an alternative setting, order
the child to receive treatment on an outpatient basis for a period of not more than 90
days, which order may not specify a shorter period.

SECTION 1.020. Sections 55.54(a) and (b), Family Code, are amended to read as
follows:

(a) If the juvenile court issues a placement order under Section 55.52(a), the court
shall order the probation department to send copies of any information in the possession
of the department and relevant to the issue of the child's mental illness or intellectual
disability [mntal retardation] to the public or private facility or outpatient center, as
appropriate.

(b) Not later than the 75th day after the date the court issues a placement order
under Section 55.52(a), the public or private facility or outpatient center, as appropriate,
shall submit to the court a report that:

(1) describes the treatment of the child provided by the facility or center; and

(2) states the opinion of the director of the facility or center as to whether the child
has a mental illness or an intellectual disability [is mentlly ill or mentally ..... ].

SECTION 1.021. Section 55.55, Family Code, is amended to read as follows:

Sec. 55.55. REPORT THAT CHILD DOES NOT HAVE MENTAL ILLNESS OR
INTELLECTUAL DISABILITY [IS NOT MENTA4L Y IL OR MENTALLY RE

Ch. 1, § 1.021
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TARR ]; HEARING ON OBJECTION. (a) If a report submitted under Section 55.54(b)
states that a child does not have a mental illness or an intellectual disability [mental
retardf]tion, the juvenile court shall discharge the child unless:

(1) an adjudication hearing was conducted concerning conduct that included a viola-
tion of a penal law listed in Section 53.045(a) and a petition was approved by a grand
jury under Section 53.045; and

(2) the prosecuting attorney objects in writing not later than the second day after
the date the attorney receives a copy of the report under Section 55.54(c).

(b) On objection by the prosecuting attorney under Subsection (a), the juvenile court
shall hold a hearing without a jury to determine whether the child has a mental illness
or an intellectual disability [mental retardation] and whether the child meets the com-
mitment criteria for civil commitment under Subtitle C or D, Title 7, Health and Safety
Code.

(c) At the hearing, the burden is on the state to prove by clear and convincing evi-
dence that the child has a mental illness or an intellectual disability [..ntal retard
tion] and that the child meets the commitment criteria for civil commitment under
Subtitle C or D, Title 7, Health and Safety Code.

(d) If, after a hearing, the court finds that the child does not have a mental illness or
an intellectual disability [...nta rtarcatio] and that the child does not meet the com-
mitment criteria under Subtitle C or D, Title 7, Health and Safety Code, the court shall
discharge the child.

(e) If, after a hearing, the court finds that the child has a mental illness or an intel-
lectual disability [mnt retard.atio] and that the child meets the commitment criteria
under Subtitle C or D, Title 7, Health and Safety Code, the court shall issue an ap-
propriate commitment order.

SECTION 1.022. Section 55.59, Family Code, is amended to read as follows:

Sec. 55.59. REPORT THAT CHILD HAS INTELLECTUAL DISABILITY [,EN!A.
rr . -t ArDTT.. . ]; INITIATION OF COMMITMENT PROCEEDINGS. If a report submit-

ted under Section 55.54(b) states that a child has an intellectual disability [mental
reardtin] and that the child meets the commitment criteria for civil commitment
under Subtitle D, Title 7, Health and Safety Code, the director of the residential care fa-
cility shall submit to the court an affidavit stating the conclusions reached as a result of
the diagnosis. On receipt of an affidavit, the juvenile court shall:

(1) initiate proceedings in the juvenile court as provided by Section 55.60 for com-
mitment of the child under Subtitle D, Title 7, Health and Safety Code; or

(2) refer the child's case to the appropriate court as provided by Section 55.61 for
the initiation of proceedings in that court for commitment of the child under Subtitle
D, Title 7, Health and Safety Code.

SECTION 1.023. The heading to Section 55.60, Family Code, is amended to read as
follows:

Sec. 55.60. COMMITMENT PROCEEDINGS IN JUVENILE COURT FOR CHIL-
DREN WITH INTELLECTUAL DISABILITY [ENTA' TAR DATI.....]

SECTION 1.024. Section 55.60(c), Family Code, is amended to read as follows:

(c) On receipt of the court's order, the [Texas] Department of Aging and Disability
Services [-nt , Halth and Mental Retardation] or the appropriate community center
shall admit the child to a residential care facility.

SECTION 1.025. The heading to Section 55.61, Family Code, is amended to read as
follows:

Sec. 55.61. REFERRAL FOR COMMITMENT PROCEEDINGS FOR CHILDREN
WITH INTELLECTUAL DISABILITY [MET. AL .TR .r ]

SECTION 1.026. Section 55.61(a), Family Code, is amended to read as follows:

(a) If the juvenile court refers the child's case to an appropriate court for the initiation
of commitment proceedings under Section 55.59(2), the juvenile court shall:
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(1) send all papers relating to the child's intellectual disability [m.tal retardatin]
to the clerk of the court to which the case is referred;

(2) send to the office of the appropriate county attorney or, if a county attorney is
not available, to the office of the appropriate district attorney, copies of all papers sent
to the clerk of the court under Subdivision (1); and

(3) if the child is in detention:

(A) order the child released from detention to the child's home or another ap-
propriate place;

(B) order the child detained in an appropriate place other than a juvenile deten-
tion facility; or

(C) if an appropriate place to release or detain the child as described by Paragraph
(A) or (B) is not available, order the child to remain in the juvenile detention facility
subject to further detention orders of the court.

SECTION 1.027. Section 101.0021, Family Code, is redesignated as Section 101.036,
Family Code, and amended to read as follows:

Sec. 101.036 [1.0211. ][.....OBF] VITAL STATISTICS UNIT. "Vital [Bureat
of-vital] statistics unit" means the [bureat-o.] vital statistics unit of the [Texas] Depart-
ment of State Health Services.

SECTION 1.028. Section 101.017, Family Code, is amended to read as follows:

Sec. 101.017. LICENSED CHILD PLACING AGENCY. "Licensed child placing
agency" means a person, including an organization [pri;ate a..iati.J,] or corporation,
licensed or certified under Chapter 42, Human Resources Code, [approved] by the Depart-
ment of Family and Protective Services to place a child in a child-care facility, agency
foster home, agency foster group home, or adoptive home [chldren for adoption thrt.g. a
lheens, eer-ifieation .... other i.ans].

SECTION 1.029. Section 102.003(a), Family Code, is amended to read as follows:

(a) An original suit may be filed at any time by:

(1) a parent of the child;

(2) the child through a representative authorized by the court;

(3) a custodian or person having the right of visitation with or access to the child
appointed by an order of a court of another state or country;

(4) a guardian of the person or of the estate of the child;

(5) a governmental entity;

(6) the Department of Family and Protective Services [an autherzed ageney];

(7) a licensed child placing agency;

(8) a man alleging himself to be the father of a child filing in accordance with
Chapter 160, subject to the limitations of that chapter, but not otherwise;

(9) a person, other than a foster parent, who has had actual care, control, and pos-
session of the child for at least six months ending not more than 90 days preceding the
date of the filing of the petition;

(10) a person designated as the managing conservator in a revoked or unrevoked af-
fidavit of relinquishment under Chapter 161 or to whom consent to adoption has been
given in writing under Chapter 162;

(11) a person with whom the child and the child's guardian, managing conservator,
or parent have resided for at least six months ending not more than 90 days preceding
the date of the filing of the petition if the child's guardian, managing conservator, or
parent is deceased at the time of the filing of the petition;

(12) a person who is the foster parent of a child placed by the Department of Family
and Protective Services in the person's home for at least 12 months ending not more
than 90 days preceding the date of the filing of the petition;

Ch. 1, § 1.029
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(13) a person who is a relative of the child within the third degree by consanguinity,
as determined by Chapter 573, Government Code, if the child's parents are deceased
at the time of the filing of the petition; or

(14) a person who has been named as a prospective adoptive parent of a child by a
pregnant woman or the parent of the child, in a verified written statement to confer
standing executed under Section 102.0035, regardless of whether the child has been
born.

SECTION 1.030. Section 102.011(b), Family Code, is amended to read as follows:

(b) The court may also exercise personal jurisdiction over a person on whom service of
citation is required or over the person's personal representative, although the person is
not a resident or domiciliary of this state, if:

(1) the person is personally served with citation in this state;

(2) the person submits to the jurisdiction of this state by consent, by entering a gen-
eral appearance, or by filing a responsive document having the effect of waiving any
contest to personal jurisdiction;

(3) the child resides in this state as a result of the acts or directives of the person;

(4) the person resided with the child in this state;

(5) the person resided in this state and provided prenatal expenses or support for
the child;

(6) the person engaged in sexual intercourse in this state and the child may have
been conceived by that act of intercourse;

(7) the person, as provided by Chapter 160:

(A) registered with the paternity registry maintained by the [buTestu-erf vital
statistics unit; or

(B) signed an acknowledgment of paternity of a child born in this state; or

(8) there is any basis consistent with the constitutions of this state and the United
States for the exercise of the personal jurisdiction.

SECTION 1.031. Section 107.001(5), Family Code, is amended to read as follows:

(5) "Guardian ad litem" means a person appointed to represent the best interests of
a child. The term includes:

(A) a volunteer advocate from a charitable organization described by [appointed
tmdef] Subchapter C who is appointed by the court as the child's guardian ad litem;

(B) a professional, other than an attorney, who holds a relevant professional
license and whose training relates to the determination of a child's best interests;

(C) an adult having the competence, training, and expertise determined by the
court to be sufficient to represent the best interests of the child; or

(D) an attorney ad litem appointed to serve in the dual role.

SECTION 1.032. Section 107.002(c), Family Code, is amended to read as follows:

(c) A guardian ad litem appointed for the child under this chapter is entitled to:

(1) receive a copy of each pleading or other paper filed with the court in the case in
which the guardian ad litem is appointed;

(2) receive notice of each hearing in the case;

(3) participate in case staffings by the Department of Family and Protective Services
[a a-athez zd agencyl concerning the child;

(4) attend all legal proceedings in the case but may not call or question a witness or
otherwise provide legal services unless the guardian ad litem is a licensed attorney
who has been appointed in the dual role;

(5) review and sign, or decline to sign, an agreed order affecting the child; and

(6) explain the basis for the guardian ad litem's opposition to the agreed order if the
guardian ad litem does not agree to the terms of a proposed order.

Ch. 1, § 1.029
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SECTION 1.033. Section 107.003(a), Family Code, is amended to read as follows:

(a) An attorney ad litem appointed to represent a child or an amicus attorney ap-
pointed to assist the court:

(1) shall:

(A) subject to Rules 4.02, 4.03, and 4.04, Texas Disciplinary Rules of Professional
Conduct, and within a reasonable time after the appointment, interview:

(i) the child in a developmentally appropriate manner, if the child is four years
of age or older;

(ii) each person who has significant knowledge of the child's history and condi-
tion, including any foster parent of the child; and

(iii) the parties to the suit;

(B) seek to elicit in a developmentally appropriate manner the child's expressed
objectives of representation;

(C) consider the impact on the child in formulating the attorney's presentation of
the child's expressed objectives of representation to the court;

(D) investigate the facts of the case to the dxtent the attorney considers appropri-
ate;

(E) obtain and review copies of relevant records relating to the child as provided
by Section 107.006;

(F) participate in the conduct of the litigation to the same extent as an attorney
for a party;

(G) take any action consistent with the child's interests that the attorney consid-
ers necessary to expedite the proceedings;

(H) encourage settlement and the use of alternative forms of dispute resolution;
and

(I) review and sign, or decline to sign, a proposed or agreed order affecting the
child;

(2) must be trained in child advocacy or have experience determined by the court to
be equivalent to that training; and

(3) is entitled to:

(A) request clarification from the court if the role of the attorney is ambiguous;

(B) request a hearing or trial on the merits;

(C) consent or refuse to consent to an interview of the child by another attorney;

(D) receive a copy of each pleading or other paper filed with the court;

(E) receive notice of each hearing in the suit;

(F) participate in any case staffing concerning the child conducted by the Depart-
ment of Family and Protective Services [an a'therized agency]; and

(G) attend all legal proceedings in the suit.

SECTION 1.034. Section 108.001, Family Code, is amended to read as follows:

Sec. 108.001. TRANSMITTAL OF RECORDS OF SUIT BY CLERK. (a) Except as
provided by this chapter, the clerk of the court shall transmit to the [bureau-o fl vital
statistics unit a certified record of the order rendered in a suit, together with the name
and all prior names, birth date, and place of birth of the child on a form provided by the
unit [butwetu]. The form shall be completed by the petitioner and submitted to the clerk
at the time the order is filed for record.

(b) The [bureau-efl vital statistics unit shall maintain these records in a central file
according to the name, birth date, and place of birth of the child, the court that rendered
the order, and the docket number of the suit.

(c) Except as otherwise provided by law, the records required under this section to be
maintained by the [bureauefl vital statistics unit are confidential.
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(d) In a Title IV-D case, the Title IV-D agency may transmit the record and informa-
tion specified by Subsection (a) to the [btr-e-o vital statistics unit, with a copy to the
clerk of the court on request by the clerk. The record and information are not required to
be certified if transmitted by the Title IV-D agency under this subsection.

SECTION 1.035. Section 108.003, Family Code, is amended to read as follows:

Sec. 108.003. TRANSMITTAL OF INFORMATION REGARDING ADOPTION.
(a) The clerk of a court that renders a decree of adoption shall, not later than the 10th
day of the first month after the month in which the adoption is rendered, transmit to the
central registry of the [Yureauo1f vital statistics unit a certified report of adoption that
includes:

(1) the name of the adopted child after adoption as shown in the adoption order;

(2) the birth date of the adopted child;

(3) the docket number of the adoption suit;

(4) the identity of the court rendering the adoption;

(5) the date of the adoption order;

(6) the name and address of each- parent, guardian, managing conservator, or other
person whose consent to adoption was required or waived under Chapter 162, or
whose parental rights were terminated in the adoption suit;

(7) the identity of the licensed child placing agency, if any, through which the
adopted child was placed for adoption; and

(8) the identity, address, and telephone number of the registry through which the
adopted child may register as an adoptee.

(b) Except as otherwise provided by law, for good cause shown, or on an order of the
court that granted the adoption or terminated the proceedings under Section 155.001,
the records concerning a child maintained by the district clerk after rendition of a decree
of adoption, the records of a child-placing agency that has ceased operations, and the re-
cords required under this section to be maintained by the [buru -efl vital statistics unit
are confidential, and no person is entitled to access to or information from these records.

(c) If the ur3eau -ofl vital statistics unit determines that a report filed with the unit
[bureat] under this section requires correction, the unit [bureau] shall mail the ieport
directly to an attorney of record with respect to the adoption. The attorney shall return
the corrected report to the unit [bu]eau]. If there is no attorney of record, the unit
[b]reau] shall mail the report to the clerk of the court for correction.

SECTION 1.036. Section 108.004, Family Code, is amended to read as follows:

Sec. 108.004. TRANSMITTAL OF FILES ON LOSS OF JURISDICTION. On the loss
of jurisdiction of a court under Chapter 155, 159, or 262, the clerk of the court shall
transmit to the central registry of the [uireauoe] vital statistics unit a certified record,
on a form provided by the unit [bureau], stating that jurisdiction has been lost, the rea-
son for the loss of jurisdiction, and the name and all previous names, date of birth, and
place of birth of the child.

SECTION 1.037. The heading to Section 108.005, Family Code, is amended to read
as follows:

Sec. 108.005. ADOPTION RECORDS RECEIVED BY [BUREAU OF] VITAL
STATISTICS UNIT.

SECTION 1.038. Section 108.005(a), Family Code, is amended to read as follows:

(a) When the [b.reau-ef vital statistics unit receives a record from the district clerk
showing that continuing, exclusive jurisdiction of a child has been lost due to the adop-
tion of the child, the unit [bureau] shall close the records concerning that child.

SECTION 1.039. Sections 108.006(a), (c), and (d), Family Code, are amended to read
as follows:

(a) The Department of State Health Services Lircaut of vital statistics] may charge a
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reasonable fee to cover the cost of determining and sending information concerning the
identity of the court with continuing, exclusive jurisdiction.

(c) The clerk shall send the fees collected under Subsection (b) to the Department of
State Health Services [b.... ,f vtal .tat.tie.] for deposit in a special fund in the state
treasury from which the legislature may appropriate money only to operate and maintain
the central file and central registry of the vital statistics unit [bureat±].

(d) The receipts from the fees charged under Subsection (a) shall be deposited in a
financial institution as determined by the Department of State Health Services [direetor
of thc bureau.. of vital otatsties] and withdrawn as necessary for the sole purpose of
operating and maintaining the central record file.

SECTION 1.040. Section 108.007, Family Code, is amended to read as follows:

Sec. 108.007. MICROFILM. (a) The [btta- vital statistics unit may use
microfilm or other suitable means for maintaining the central record file.

(b) A certified reproduction of a document maintained by the [yeartfut-o4 vital statistics
unit is admissible in evidence as the original document.

SECTION 1.041. Section 108.008(a), Family Code, is amended to read as follows:

(a) On a determination of paternity, the petitioner shall provide the clerk of the court
in which the order was rendered the information necessary to prepare the report of de-
termination of paternity. The clerk shall:

(1) prepare the report on a form provided by the vital statistics unit [Burerat.of V4tal
Sttties ]; and

(2) complete the report immediately after the order becomes final.

SECTION 1.042. Section 108.110, Family Code, is amended to read as follows:

Sec. 108.110. RELEASE OF INFORMATION BY [B........] VITAL STATISTICS
UNIT. (a) The [bureatt-fl vital statistics unit shall provide to the Department of Family
and Protective [and Regulatoy] Services:

(1) adoption information as necessary for the department to comply with federal
law or regulations regarding the compilation or reporting of adoption information to
federal officials; and

(2) other information as necessary for the department to administer its duties.

(b) The unit [bu]el may release otherwise confidential information from the unit's
[tmreati2s] central record files to another governmental entity that has a specific need for
the information and maintains appropriate safeguards to prevent further dissemination
of the information.

SECTION 1.043. Section 153.005(b), Family Code, is amended to read as follows:

(b) A managing conservator must be a parent, a competent adult, the Department of
Family and Protective Services [an .... erized . ,-..., or a licensed child-placing agency.

SECTION 1.044. Section 153.371, Family Code, is amended to read as follows:

Sec. 153.371. RIGHTS AND DUTIES OF NONPARENT APPOINTED AS SOLE
MANAGING CONSERVATOR. Unless limited by court order or other provisions of this
chapter, a nonparent, a licensed child-placing agency, or the Department of Family and
Protective Services [authorze ageney] appointed as a managing conservator of the child
has the following rights and duties:

(1) the right to have physical possession and to direct the moral and religious train-
ing of the child;

(2) the duty of care, control, protection, and reasonable discipline of the child;

(3) the duty to provide the child with clothing, food, shelter, education, and medical,
psychological, and dental care;

(4) the right to consent for the child to medical, psychiatric, psychological, dental,
and surgical treatment and to have access to the child's medical records;
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(5) the right to receive and give receipt for payments for the support of the child
and to hold or disburse funds for the benefit of the child;

(6) the right to the services and earnings of the child;

(7) the right to consent to marriage and to enlistment in the armed forces of the
United States;

(8) the right to represent the child in legal action and to make other decisions of
substantial legal significance concerning the child;

(9) except when a guardian of the child's estate or a guardian or attorney ad litem
has been appointed for the child, the right to act as an agent of the child in relation to
the child's estate if the child's action is required by a state, the United States, or a
foreign government;

(10) the right to designate the primary residence of the child and to make decisions
regarding the child's education; and

(11) if the parent-child relationship has been terminated with respect to the parents,
or only living parent, or if there is no living parent, the right to consent to the adop-
tion of the child and to make any other decision concerning the child that a parent
could make.

SECTION 1.045. Section 153.372(a), Family Code, is amended to read as follows:

(a) A nonparent, the Department of Family and Protective Services [a.thri. ageny],
or a licensed child-placing agency appointed as a joint managing conservator may serve
in that capacity with either another nonparent or with a parent of the child.

SECTION 1.046. Section 153.373, Family Code, is amended to read as follows:

Sec. 153.373. VOLUNTARY SURRENDER OF POSSESSIONREBUTS PARENTAL
PRESUMPTION. The presumption that a parent should be appointed or retained as
managing conservator of the child is rebutted if the court finds that:

(1) the parent has voluntarily relinquished actual care, control, and possession of
the child to a nonparent, a licensed child-placing agency, or the Department of Family
and Protective Services [ath.rizd agecny] for a period of one year or more, a portion
of which was within 90 days preceding the date of intervention in or filing of the suit;
and

(2) the appointment of the nonparent, [or] agency, or Department of Family and
Protective Services as managing conservator is in the best interest of the child.

SECTION 1.047. Section 153.374, Family Code, is amended to read as follows:

Sec. 153.374. DESIGNATION OF MANAGING CONSERVATOR IN AFFIDAVIT OF
RELINQUISHMENT. (a) A parent may designate a competent person, the Department
of Family and Protective Services [athorizd agency], or a licensed child-placing agency
to serve as managing conservator of the child in an unrevoked or irrevocable affidavit of
relinquishment of parental rights executed as provided by Chapter 161.

(b) The person, Department of Family and Protective Services, or agency designated to
serve as managing conservator shall be appointed managing conservator unless the
court finds that the appointment would not be in the best interest of the child.

SECTION 1.048. Section 153.376(a), Family Code, is amended to read as follows:

(a) Unless limited by court order or other provisions of this chapter, a nonparent, a
licensed child-placing agency, or the Department of Family and Protective Services [ate-
therized ageirey] appointed as a possessory conservator has the following rights and
duties during the period of possession:

(1) the duty of care, control, protection, and reasonable discipline of the child;

(2) the duty to provide the child with clothing, food, and shelter; and

(3) the right to consent to medical, dental, and surgical treatment during an emer-
gency involving an immediate danger to the health and safety of the child.

SECTION 1.049. Section 153.434, Family Code, is amended to read as follows:
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Sec. 153.434. LIMITATION ON RIGHT TO REQUEST POSSESSION OR ACCESS.
A biological or adoptive grandparent may not request possession of or access to a
grandchild if:

(1) each of the biological parents of the grandchild has:

(A) died;

(B) had the person's parental rights terminated; or

(C) executed an affidavit of waiver of interest in child or an affidavit of relinquish-
ment of parental rights under Chapter 161 and the affidavit designates the Depart-
ment of Family and Protective Services [an authrized agency], a licensed child-
placing agency, or a person other than the child's stepparent as the managing
conservator of the child; and

(2) the grandchild has been adopted, or is the subject of a pending suit for adoption,
by a person other than the child's stepparent.

SECTION 1.050. Section 155.004(a), Family Code, is amended to read as follows:

(a) A court of this state loses its continuing, exclusive jurisdiction to modify its order
if:

(1) an order of adoption is rendered after the court acquires continuing, exclusive
jurisdiction of the suit;

(2) the parents of the child have remarried each other after the dissolution of a
previous marriage between them and file a suit for the dissolution of their subsequent
marriage combined with a suit affecting the parent-child relationship as if there had
not been a prior court with continuing, exclusive jurisdiction over the child; or

(3) another court assumed jurisdiction over a suit and rendered a final order based
on incorrect information received from the [btireau-ofl vital statistics unit that there
was no court of continuing, exclusive jurisdiction.

SECTION 1.051. Sections 155.101(a), (b), and (d), Family Code, are amended to read
as follows:

(a) The petitioner or the court shall request from the [btrefau-of vital statistics unit
identification of the court that last had continuing, exclusive jurisdiction of the child in a
suit unless:

(1) the petition alleges that no court has continuing, exclusive jurisdiction of the
child and the issue is not disputed by the pleadings; or

(2) the petition alleges that the court in which the suit or petition to modify has
been filed has acquired and retains continuing, exclusive jurisdiction of the child as
the result of a prior proceeding and the issue is not disputed by the pleadings.

(b) The [btweat-ofl vital statistics unit shall, on the written request of the court, an
attorney, or a party:

(1) identify the court that last had continuing, exclusive jurisdiction of the child in a
suit and give the docket number of the suit; or

(2) state that the child has not been the subject of a suit.

(d) The [bureat-efl vital statistics unit shall transmit the information not later than
the 10th day after the date on which the request is received.

SECTION 1.052. Section 155.103, Family Code, is amended to read as follows:

Sec. 155.103. RELIANCE ON [BUREAU OF] VITAL STATISTICS UNIT
INFORMATION. (a) A court shall have jurisdiction over a suit if it has been, correctly
or incorrectly, informed by the [bureat a-ef vital statistics unit that the child has not
been the subject of a suit and the petition states that no other court has continuing,
exclusive jurisdiction over the child.

(b) If the [bufeau,-of] vital statistics unit notifies the court that the unit [burea ] has
furnished incorrect information regarding the existence of another court with continu-
ing, exclusive jurisdiction before the rendition of a final order, the provisions of this
chapter apply.
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SECTION 1.053. Section 155.104, Family Code, is amended to read as follows:

Sec. 155.104. VOIDABLE ORDER. (a) If a request for information from the [bureau
efl vital statistics unit relating to the identity of the court having continuing, exclusive
jurisdiction of the child has been made under this subchapter, a final order, except an
order of dismissal, may not be rendered until the information is filed with the court.

(b) If a final order is rendered in the absence of the filing of the information from the
[burea-o1 vital statistics unit, the order is voidable on a showing that a court other
than the court that rendered the order had continuing, exclusive jurisdiction.

SECTION 1.054. Section 159.201(a), Family Code, is amended to read as follows:

(a) In a proceeding to establish or enforce a support order or to determine parentage,
a tribunal of this state may exercise personal jurisdiction over a nonresident individual
or the individual's guardian or conservator if:

(1) the individual is personally served with citation in this state;

(2) the individual submits to the jurisdiction of this state by consent, by entering a
general appearance, or by filing a responsive document having the effect of waiving
any contest to personal jurisdiction;

(3) the individual resided with the child in this state;

(4) the individual resided in this state and provided prenatal expenses or support
for the child;

(5) the child resides in this state as a result of the acts or directives of the individ-
ual;

(6) the individual engaged in sexual intercourse in this state and the child may
have been conceived by that act of intercourse;

(7) the individual asserted parentage in the paternity registry maintained in this
state by the [treat-ofl vital statistics unit; or

(8) there is any other basis consistent with the constitutions of this state and the
United States for the exercise of personal jurisdiction.

SECTION 1.055. Section 160.204(a), Family Code, is amended to read as follows:

(a) A man is presumed to be the father of a child if:

(1) he is married to the mother of the child and the child is born during the mar-
riage;

(2) he is married to the mother of the child and the child is born before the 301st
day after the date the marriage is terminated by death, annulment, declaration of in-
validity, or divorce;

(3) he married the mother of the child before the birth of the child in apparent
compliance with law, even if the attempted marriage is or could be declared invalid,
and the child is born during the invalid marriage or before the 301st day after the
date the marriage is terminated by death, annulment, declaration of invalidity, or
divorce;

(4) he married the mother of the child after the birth of the child in apparent
compliance with law, regardless of whether the marriage is or could be declared in-
valid, he voluntarily asserted his paternity of the child, and:

(A) the assertion is in a record filed with the [ureau -ofl vital statistics unit;

(B) he is voluntarily named as the child's father on the child's birth certificate; or

(C) he promised in a record to support the child as his own; or

(5) during the first two years of the child's life, he continuously resided in the
household in which the child resided and he represented to others that the child was
his own.

SECTION 1.056. Section 160.302(b), Family Code, is amended to read as follows:

(b) An acknowledgment of paternity is void if it:
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(1) states that another man is a presumed father of the child, unless a denial of
paternity signed or otherwise authenticated by the presumed father is filed with the
[burea -ofl vital statistics unit;

(2) states that another man is an acknowledged or adjudicated father of the child;
or

(3) falsely denies the, existence of a presumed, acknowledged, or adjudicated father
of the child.
SECTION 1.057. Section 160.304(c), Family Code, is amended to read as follows:

(c) Subject to Subsection (a), an acknowledgment of paternity or denial of paternity
takes effect on the date of the birth of the child or the filing of the document with the
[bureau-ofl vital statistics unit, whichever occurs later.

SECTION 1.058. Section 160.305, Family Code, is amended to read as follows:
Sec. 160.305. EFFECT OF ACKNOWLEDGMENT OR DENIAL OF PATERNITY.

(a) Except as provided by Sections 160.307 and 160.308, a valid acknowledgment of
paternity filed with the [ureau-ofl vital statistics unit is the equivalent of an adjudica-
tion of the paternity of a child and confers on the acknowledged father all rights and
duties of a parent.

(b) Except as provided by Sections 160.307 and 160.308, a valid denial of paternity
filed with the [...e.u-ofl vital statistics unit in conjunction with a valid acknowledg-
ment of paternity is the equivalent of an adjudication of the nonpaternity of the
presumed father and discharges the presumed father from all rights and duties of a
parent.

SECTION 1.059. Section 160.306, Family Code, is amended to read as follows:
Sec. 160.306. FILING FEE NOT REQUIRED. The Department of State Health Ser-

vices [urca. of -itai ..........] may not charge a fee for filing:
(1) an acknowledgment of paternity;
(2) a denial of paternity; or
(3) a rescission of an acknowledgment of paternity or denial of paternity.

SECTION 1.060. Sections 160.307(b) and (c), Family Code, are amended to read as
follows:

(b) A signatory seeking to rescind an acknowledgment of paternity or denial of
paternity must file with the [bureau -1 vital statistics unit a completed rescission, on
the form prescribed under Section 160.312, in which the signatory declares under penalty
of perjury that:

(1) as of the date the rescission is filed, a proceeding has not been held affecting the
child identified in the acknowledgment of paternity or denial of paternity, including a
proceeding to establish child support;

(2) a copy of the completed rescission was sent by certified or registered mail,
return receipt requested, to:

(A) if the rescission is of an acknowledgment of paternity, the other signatory of
the acknowledgment of paternity and the signatory of any related denial of
paternity; or

(B) if the rescission is of a denial of paternity, the signatories of the related
acknowledgment of paternity; and
(3) if a signatory to the acknowledgment of paternity or denial of paternity is receiv-

ing services from the Title IV-D agency, a copy of the completed rescission was sent
by certified or registered mail to the Title IV-D agency.

(c) On receipt of a completed rescission, the [laurauo]f vital statistics unit shall void
the acknowledgment of paternity or denial of paternity affected by the rescission and
amend the birth record of the child, if appropriate.

SECTION 1.061. Sections 160.309(b) and (e), Family Code, are amended to read as
follows:
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(b) For purposes of a challenge to an acknowledgment of paternity or denial of
paternity, a signatory submits to the personal jurisdiction of this state by signing the
acknowledgment or denial. The jurisdiction is effective on the filing of the document
with the [bTeaurfa-of vital statistics unit.

(e) At the conclusion of a proceeding to challenge an acknowledgment of paternity or a
denial of paternity, the court shall order the [buTreatt-ofl vital statistics unit to amend
the birth record of the child, if appropriate.

SECTION 1.062. Section 160.312(a), Family Code, is amended to read as follows:

(a) To facilitate compliance with this subchapter, the [bareate-efl vital statistics unit
shall prescribe forms for the:

(1) acknowledgment of paternity;

(2) denial of paternity; and

(3) rescission of an acknowledgment or denial of paternity.

SECTION 1.063. Section 160.313, Family Code, is amended to read as follows:

Sec. 160.313. RELEASE OF INFORMATION. The [buTeattu-,fl vital statistics unit
may release information relating to the acknowledgment of paternity or denial of
paternity to a signatory of the acknowledgment or denial and to the courts and Title
IV-D agency of this or another state.

SECTION 1.064. Section 160.314, Family Code, is amended to read as follows:

Sec. 160.314. ADOPTION OF RULES. The Title IV-D agency and the executive com-
missioner of the Health and Human Services Commission [u.ra" o f vital . tatitie ] may
adopt rules to implement this subchapter.

SECTION 1.065. Section 160.315, Family Code, is amended to read as follows:

Sec. 160.315. MEMORANDUM OF UNDERSTANDING. (a) The Title IV-D agency
and the [burear-efl vital statistics unit shall adopt a memorandum of understanding
governing the collection and transfer of information for the voluntary acknowledgment
of paternity.

(b) The Title IV-D agency and the[ , etr e..fl vital statistics unit shall review the
memorandum semiannually and renew or modify the memorandum as necessary.

SECTION 1.066. Section 160.401, Family Code, is amended to read as follows:

Sec. 160.401. ESTABLISHMENT OF REGISTRY. A registry of paternity is
established in the [bure - t-of1 vital statistics unit.

SECTION 1.067. Section 160.402(c), Family Code, is amended to read as follows:

(c) A registrant shall promptly notify the registry in a record of any change in the in-
formation provided by the registrant. The [btneatf-o vital statistics unit shall
incorporate all new information received into its records but is not required to af-
firmatively seek to obtain current information for incorporation in the registry.

SECTION 1.068. Section 160.404, Family Code, is amended to read as follows:

Sec. 160.404. TERMINATION OF PARENTAL RIGHTS: FAILURE TO REGISTER.
The parental rights of a man alleged to be the father of a child may be terminated
without notice as provided by Section 161.002 if the man:

(1) did not timely register with the [bureau-efl vital statistics unit; and

(2) is not entitled to notice under Section 160.402 or 161.002.

SECTION 1.069. Section 160.411, Family Code, is amended to read as follows:

Sec. 160.411. REQUIRED FORM. The [.....u-ef1 vital statistics unit shall adopt a
form for registering with the registry. The form must require the signature of the
registrant. The form must state that:

(1) the form is signed under penalty of perjury;

(2) a timely registration entitles the registrant to notice of a proceeding for adoption
of the child or for termination of the registrant's parental rights;
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(3) a timely registration does not commence a proceeding to establish paternity;

(4) the information disclosed on the form may be used against the registrant to es-
tablish paternity;

(5) services to assist in establishing paternity are available to the registrant through
the support enforcement agency;

(6) the registrant should also register in another state if the conception or birth of
the child occurred in the other state;

(7) information on registries in other states is available from the [bureau-ofl vital
statistics unit; and

(8) procedures exist to rescind the registration of a claim of paternity.

SECTION 1.070. Section 160.412(a), Family Code, is amended to read as follows:

(a) The [bureau-oil vital statistics unit is not required to attempt to locate the mother
of a child who is the subject of a registration. The [bureau-ol vital statistics unit shall
send a copy of the notice of the registration to a mother who has provided an address.

SECTION 1.071. Section 160.415, Family Code, is amended to read as follows:

Sec. 160.415. UNTIMELY REGISTRATION. If a man registers later than the 31st
day after the date of the birth of the child, the [bureauo il vital statistics unit shall
notify the registrant that the registration was not timely filed.

SECTION 1.072. Section 160.416(b), Family Code, is amended to read as follows:

(b) Except as otherwise provided by Subsection (c), the [bureau-ofl vital statistics unit
may charge a reasonable fee for making a search of the registry and for furnishing a
certificate.

SECTION 1.073. Section 160.421(a), Family Code, is amended to read as follows:

(a) If a father-child relationship has not been established under this chapter, a
petitioner for the adoption of or the termination of parental rights regarding the child
must obtain a certificate of the results of a search of the registry. The petitioner may
request a search of the registry on or after the 32nd day after the date of the birth of the
child, and the executive commissioner of the Health and Human Services Commission
[bura of -vital otatitice] may not by rule impose a waiting period that must elapse
before the vital statistics unit [bureau] will conduct the requested search.

SECTION 1.074. Sections 160.422(a) and (b), Family Code, are amended to read as
follows:

(a) The Rbureauoil vital statistics unit shall furnish a certificate of the results of a
search of the registry on request by an individual, a court, or an agency listed in Section
160.412(b).

(b) The certificate of the results of a search must be signed on behalf of the unit
[bureau] and state that:

(1) a search has been made of the registry; and

(2) a registration containing the information required to identify the registrant:

(A) has been found and is attached to the certificate; or

(B) has not been found.

SECTION 1.075. Section 160.636(f), Family Code, is amended to read as follows:

(f) If the order of the court is at variance with the child's birth certificate, the court
shall order the [bureau--el vital statistics unit to issue an amended birth record.

SECTION 1.076. Section 160.760(b), Family Code, is amended to read as follows:

(b) After receiving notice of the birth, the court shall render an order that:

(1) confirms that the intended parents are the child's parents;

(2) requires the gestational mother to surrender the child to the intended parents, if
necessary; and
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(3) requires the [uretau-efl vital statistics unit to issue a birth certificate naming
the intended parents as the child's parents.

SECTION 1.077. Section 160.763, Family Code, is amended to read as follows:

Sec. 160.763. HEALTH CARE FACILITY REPORTING REQUIREMENT. (a) The
executive commissioner of the Health and Human Services Commission [Texas Depart-

ent f Halth] by rule shall develop and implement a confidential reporting system
that requires each health care facility in this state at which assisted reproduction
procedures are performed under gestational agreements to report statistics related to
those procedures.

(b) In developing the reporting system, the executive commissioner [departmeft] shall
require each health care facility described by Subsection (a) to annually report:

(1) the number of assisted reproduction procedures under a gestational agreement
performed at the facility during the preceding year; and

(2) the number and current status of embryos created through assisted reproduc-
tion procedures described by Subdivision (1) that were not transferred for implantation.

SECTION 1.078. Section 161.001, Family Code, is amended to read as follows:

Sec. 161.001. INVOLUNTARY TERMINATION OF PARENT-CHILD
RELATIONSHIP. (a) In this section, "born addicted to alcohol or a controlled substance"
means a child:

(1) who is born to a mother who during the pregnancy used a controlled substance,
as defined by Chapter 481, Health and Safety Code, other than a controlled substance
legally obtained by prescription, or alcohol; and

(2) who, after birth as a result of the mother's use of the controlled substance or
alcohol:

(A) experiences observable withdrawal from the alcohol or controlled substance;

(B) exhibits observable or harmful effects in the child's physical appearance or
functioning; or

(C) exhibits the demonstrable presence of alcohol or a controlled substance in the
child's bodily fluids.

(b) The court may order termination of the parent-child relationship if the court finds
by clear and convincing evidence:

(1) that the parent has:

(A) voluntarily left the child alone or in the possession of another not the parent
and expressed an intent not to return;

(B) voluntarily left the child alone or in the possession of another not the parent
without expressing an intent to return, without providing for the adequate support
of the child, and remained away for a period of at least three months;

(C) voluntarily left the child alone or in the possession of another without provid-
ing adequate support of the child and remained away for a period of at least six
months;

(D) knowingly placed or knowingly allowed the child to remain in conditions or
surroundings which endanger the physical or emotional well-being of the child;

(E) engaged in conduct or knowingly placed the child with persons who engaged
in conduct which endangers the physical or emotional well-being of the child;

(F) failed to support the child in accordance with the parent's ability during a pe-
riod of one year ending within six months of the date of the filing of the petition;

(G) abandoned the child without identifying the child or furnishing means of
identification, and the child's identity cannot be ascertained by the exercise of rea-
sonable diligence;

(H) voluntarily, and with knowledge of the pregnancy, abandoned the mother of
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the child beginning at a time during her pregnancy with the child and continuing
through the birth, failed to provide adequate support or medical care for the mother
during the period of abandonment before the birth of the child, and remained apart
from the child or failed to support the child since the birth;

(I) contumaciously refused to submit to a reasonable and lawful order of a court
under Subchapter D, Chapter 261;

(J) been the major cause of:

(i) the failure of the child to be enrolled in school as required by the Education
Code; or

(ii) the child's absence from the child's home without the consent of the parents
or guardian for a substantial length of time or without the intent to return;
(K) executed before or after the suit is filed an unrevoked or irrevocable affidavit

of relinquishment of parental rights as provided by this chapter;
(L) been convicted or has been placed on community supervision, including

deferred adjudication community supervision, for being criminally responsible for
the death or serious injury of a child under the following sections of the Penal Code
or adjudicated under Title 3 for conduct that caused the death or serious injury of a
child and that would constitute a violation of one of the following Penal Code sections:

(i) Section 19.02 (murder);

(ii) Section 19.03 (capital murder);

(iii),,Section 19.04 (manslaughter);

S-1iy),Section 21.11 (indecency with a child);

(v) Section 22.01 (assault);

(vi) Section 22.011 (sexual assault);

(vii) Section 22.02 (aggravated assault);

(viii) Section 22.021 (aggravated sexual assault);

(ix) Section 22.04 (injury to a child, elderly individual, or disabled individual);

(x) Section 22.041 (abandoning or endangering child);

(xi) Section 25.02 (prohibited sexual conduct);

(xii) Section 43.25 (sexual performance by a child);

(xiii) Aection 43'26 (possession or promotion of child pornography);

(xiv) Section 21.02 (continuous sexual abuse of young child or children);

(xv) Section 20A.02(a)(7) or (8) (trafficking of persons); and

(xvi) Section 43.05(a)(2) (compelling prostitution);

(M) had this or her parent-child relationship terminated with respect to another
child based on a finding that the parent;s conduct was in violation of Paragraph (D)
or (E) or substantially equivalent provisions of the law of another state;
. (N) constructively abandoried the child who has been in the permanent or

temporary managing conservatorship of the Department of Family and Protective
Services [or art ath ageny for not less than six months, and:

(i) the department [or authorzed agency] has made reasonable efforts to return
the child to the parent;

(ii) the parent has not regularly visited or maintained significant contact with
the child; and

(iii) the parent has demonstrated an inability to provide the child with a safe
environment;

(0) failed to comply with the provisions of a court order that specifically
established the actions necessary for the parent to obtain the return of the child
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who has been in the permanent or temporary managing conservatorship of the
Department of Family and Protective Services for not less than nine months as a
result of the child's removal from the parent under Chapter 262 for the abuse or ne-
glect of the child;

(P) used a controlled substance, as defined by Chapter 481, Health and Safety
Code, in.a manner that endangered the health or safety of the child, and:

(i) failed to complete a court-ordered substance abuse treatment program; or

(ii) after completion of a court-ordered substance abuse treatment program,
continued to abuse a controlled substance;

(Q) knowingly engaged in criminal conduct that has resulted in the parent's:

(i) conviction of an offense; and

(ii) confinement or imprisonment and inability to care for the child for not less
than two years from the date of filing the petition;

(R) been the cause of the child being born addicted to alcohol or a controlled
substance, other than a controlled substance legally obtained by prescription[,-a
defined by Seetio. 261.001];

(S) voluntarily delivered the child to a designated emergency infant care provider
under Section 262.302 without expressing an intent to return for the child; or

(T) been convicted of:

(i) the murder of the other parent of the child under Section 19.02 or 19.03,
Penal Code, or under a law of another state, federal law, the law of a foreign
country, or the Uniform Code of Military Justice that contains elements that are
substantially similar to the elements of an offense under Section 19.02 or 19.03,
Penal Code;

(ii) criminal attempt under Section 15.01, Penal Code, or under a law of an-
other state, federal law, the law of a foreign country, or the Uniform Code of
Military Justice that contains elements that are substantially similar to the ele-
ments of an offense under Section 15.01, Penal Code, to commit the offense
described by Subparagraph (i); or

(iii) criminal solicitation under Section 15.03, Penal Code, or under a law of an-
other state, federal law, the law of a foreign country, or the Uniform Code of
Military Justice that contains elements that are substantially similar to the ele-
ments of an offense under Section 15.03, Penal Code, of the offense described by
Subparagraph (i); and

(2) that termination is in the best interest of the child.

SECTION 1.079. Section 161.002(e), Family Code, is amended to read as follows:

(e) The court shall not render an order terminating parental rights under Subsection
(b)(2) or (3) unless the court receives evidence of a certificate of the results of a search of
the paternity registry under Chapter 160 from the [btureau-ef vital statistics unit
indicating that no man has registered the intent to claim paternity.

SECTION 1.080. Section 161.003(a), Family Code, is amended to read as follows:

(a) The court may order termination of the parent-child relationship in a suit filed by
the Department of Family and Protective [and-Regu y] Services if the court finds
that:

(1) the parent has a mental or emotional illness or a mental deficiency that renders
the parent unable to provide for the physical, emotional, and mental needs of the
child;

(2) the illness or deficiency, in all reasonable probability, proved by clear and
convincing evidence, will continue to render the parent unable to provide for the
child's needs until the 18th birthday of the child;

(3) the department has been the temporary or sole managing conservator of the
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child of the parent for at least six months preceding the date of the hearing on the
termination held in accordance with Subsection (c);

(4) the department has made reasonable efforts to return the child to the parent;
and

(5) the termination is in the best interest of the child.
SECTION 1.081. Section 161.005(b), Family Code, is amended to read as follows:

(b) If the petition designates the Department of Family and Protective [andA- -.u^
tely] Services as managing conservator, the department shall be given service of citation.
The court shall notify the department if the court appoints the department as the
managing conservator of the child.

SECTION 1.082. Sections 161.103(c) and (e), Family Code, are amended to read as
follows:

(c) The affidavit may contain:

(1) a waiver of process in a suit to terminate the parent-child relationship filed
under this chapter or in a suit to terminate joined with a petition for adoption; and

(2) a consent to the placement of the child for adoption by the Department of Fam-
ily and Protective [and Regtt..... I Services or by a licensed child-placing agency.

(e) The relinquishment in an affidavit that designates the Department of Family and
Protective [and Regulatory] Services or a licensed child-placing agency to serve as the
managing conservator is irrevocable. A relinquishment in any other affidavit of
relinquishment is revocable unless it expressly provides that it is irrevocable for a stated
period of time not to exceed 60 days after the date of its execution.

SECTION 1.083. Section 161.104, Family Code, is amended to read as follows:

Sec. 161.104. RIGHTS OF DESIGNATED MANAGING CONSERVATOR PENDING
COURT APPOINTMENT. A person, licensed child-placing agency, or the Department of
Family and Protective Services [authorized agsfeyl designated managing conservator of
a child in an irrevocable or unrevoked affidavit of relinquishment has a right to posses-
sion of the child superior to the right of the person executing the affidavit, the right to
consent to medical, surgical, dental, and psychological treatment of the child, and the
rights and duties given by Chapter 153 to a possessory conservator until such time as
these rights and duties are modified or terminated by court order.

SECTION 1.084. Section 161.106(e), Family Code, is amended to read as follows:

(e) An affidavit of waiver of interest in a child may be used in a suit in which the affi-
ant attempts to establish an interest in the child. The affidavit may not be used in a suit
brought by another person, licensed child-placing agency, or the Department of Family
and Protective Services [a.th.rizd ager, y] to establish the affiant's paternity of the
child.

SECTION 1.085. Section 161.108(a), Family Code, is amended to read as follows:

(a) Before or at the time an affidavit of relinquishment of parental rights under Sec-
tion 161.103 is executed, the mother of a newborn child may authorize the release of the
child from the hospital or birthing center to a licensed child-placing agency, the Depart-
ment of Family and Protective [a In] Services, or another designated person.

SECTION 1.086. Section 161.109, Family Code, is amended to read as follows:

Sec. 161.109. REQUIREMENT OF PATERNITY REGISTRY CERTIFICATE. (a) If a
parent-child relationship does not exist between the child and any man, a certificate
from the [bureauo,] vital statistics unit signed by the registrar that a diligent search
has been made of the paternity registry maintained by the unit [bureat] and that a
registration has not been found pertaining to the father of the child in question must be
filed with the court before a trial on the merits in the suit for termination may be held.

(b) In a proceeding to terminate parental rights in which the alleged or probable
father has not been personally served with citation or signed an affidavit of relinquish-
ment or an affidavit of waiver of interest, the court may not terminate the parental
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rights of the alleged or probable father, whether known or unknown, unless a certificate
from the [ureau of1 vital statistics unit signed by the registrar states that a diligent
search has been made of the paternity registry maintained by the unit [btefei] and that
a filing or registration has not been found pertaining to the father of the child in question.

SECTION 1.087. Section 161.2061(a), Family Code, is amended to read as follows:

(a) If the court finds it to be in the best interest of the child, the court may provide in
an order terminating the parent-child relationship that the biological parent who filed
an affidavit of voluntary relinquishment of parental rights under Section 161.103 shall
have limited post-termination contact with the child as provided by Subsection (b) on
the agreement of the biological parent and the Department of Family and Protective
[and Regulatory. ] Services.

SECTION 1.088. Section 161.207(a), Family Code, is amended to read as follows:

(a) If the court terminates the parent-child relationship with respect to both parents
or to the only living parent, the court shall appoint a suitable, competent adult, the
Department of Family and Protective [and Re aty] Services, or a licensed child-
placing agency[, or an authrized ageey] as managing conservator of the child. An
agency designated managing conservator in an unrevoked or irrevocable affidavit of
relinquishment shall be appointed managing conservator.

SECTION 1.089. Section 161.208, Family Code, is amended to read as follows:

Sec. 161.208. APPOINTMENT OF DEPARTMENT OF FAMILY AND PROTECTIVE
[AND RE .LATORY SERVICES AS MANAGING CONSERVATOR. If a parent of the
child has not been personally served in a suit in which the Department of Family and
Protective [and Regulatory] Services seeks termination, the court that terminates a
parent-child relationship may not appoint the Department of Family and Protective
[and Regulator.] Services as permanent managing conservator of the child unless the
court determines that:

(1) the department has made a diligent effort to locate a missing parent who has
not been personally served and a relative of that parent; and

(2) a relative located by the department has had a reasonable opportunity to request
appointment as managing conservator of the child or the department has not been
able to locate the missing parent or a relative of the missing parent.

SECTION 1.090. Section 162.001(c), Family Code, is amended to read as follows:

(c) If an affidavit of relinquishment of parental rights contains a consent for the
Department of Family and Protective [and-reg-duiatey Services or a licensed child-
placing agency to place the child for adoption and appoints the department or agency
managing conservator of the child, further consent by the parent is not required and the
adoption order shall terminate all rights of the parent without further termination
proceedings

SECTION 1.091. 'Section 162.005(b), Family Code, is amended to read as follows:

(b) Before placing a child for adoption, the Department of Family and Protective [end
Regulatory] Services, a licensed child-placing agency, or the child's parent or guardian
shall compile a report on the available health, social, educational; and genetic history of
the child to be adopted.

SECTION 1.092. Section 162.006(a), Family Code, is amended to read as follows:

(a) The Department of Family and Protective Services [department], licensed child-
placing agency, or other person placing a child for adoption shall inform the prospective
adoptive parents of their right to examine the records and other information relating to
the history of the child. The department, licensed child-placing agency, or other person
placing the child for adoption shall edit the records and information to protect the
identity of the biological parents and any other person whose identity is confidential.

SECTION 1.093. Section 162.0065, Family Code, is amended to read as follows:

Sec. 162.0065. EDITING ADOPTION RECORDS IN DEPARTMENT PLACEMENT.
Notwithstanding any other provision of this chapter, in an adoption in which a child is
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placed for adoption by the Department of Family and Protective [and Regulatoy] Ser-
vices, the department is not required to edit records to protect the identity of birth
parents and other persons whose identity is confidential if the department determines
that information is already known to the adoptive parents or is readily available through
other sources, including the court records of a suit to terminate the parent-child rela-
tionship under Chapter 161.

SECTION 1.094. Section 162.008(b), Family Code, is amended to read as follows:

(b) A petition for adoption may not be granted until the following documents have
been filed:

(1) a copy of the health, social, educational, and genetic history report signed by the
child's adoptive parents; and

(2) if the report is required to be submitted to the Department of Family and Protec-
tive Services [bureau of vital .tati.tie.] under Section 162.006(e), a certificate from the
department [bt]eftul acknowledging receipt of the report.

SECTION 1.095. Section 162.0085(a), Family Code, is amended to read as follows:

(a) In a suit affecting the parent-child relationship in which an adoption is sought, the
court shall order each person seeking to adopt the child to obtain that person's own
criminal history record information. The court shall accept under this section a person's
criminal history record information that is provided by the Department of Family and
Protective [and Regulatory] Services or by a licensed child-placing agency that received
the information from the department if the information was obtained not more than one
year before the date the court ordered the history to be obtained.

SECTION 1.096. Sections 162.018(a) and (d), Family Code, are amended to read as
follows:

(a) The adoptive parents are entitled to receive copies of the records and other infor-
mation relating to the history of the child maintained by the Department of Family and
Protective Services [deparment], licensed child-placing agency, person, or entity placing
the child for adoption.

(d) At the time an adoption order is rendered, the court shall provide to the parents of
an adopted child information provided by the [u it"..t.-of] vital statistics unit that
describes the functions of the voluntary adoption registry under Subchapter E. The
licensed child-placing agency shall provide to each of the child's biological parents
known to the agency, the information when the parent signs an affidavit of relinquish-
ment of parental rights or affidavit of waiver of interest in a child. The information shall
include the right of the child or biological parent to refuse to participate in the registry..
If the adopted child is 14 years old or older the court shall provide the information to the
child.

SECTION 1.097. Section 162.021(b), Family Code, is amended to read as follows:

(b) Rendition of the order does not relieve the clerk from the duty to send information
regarding adoption to the [ureau-o1f vital statistics unit as required by this subchapter
and Chapter 108.

SECTION 1.098. Sections 162.101(1) and (2), Family Code, are amended to read as
follows:

(1) "Appropriate public authorities," with reference to this state, means the commis-
sioner of the Department of Family and Protective Services [exeetXt. dre I.

(2) "Appropriate authority in the receiving state," with reference to this state,
means the commissioner of the Department of Family and Protective Services [exeet-
t4ve-direete].

SECTION 1.099. Section 162.103, Family Code, is amended to read as follows:

Sec. 162.103. FINANCIAL RESPONSIBILITY FOR CHILD. (a) Financial responsi-
bility for a child placed as provided in the compact is determined, in the first instance,
as provided in Article V of the compact. After partial or complete default of performance
under the provisions of Article V assigning financial responsibility, the commissioner of
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the Department of Family and Protective Services [executive dre ] may bring suit
under Chapter 154 and may file a complaint with the appropriate prosecuting attorney,
claiming a violation of Section 25.05, Penal Code.

(b) After default, if the commissioner of the Department of Family and Protective Ser-
vices [exmctit-ve dircctor] determines that financial responsibility is unlikely to be as-
sumed by the sending agency or the child's parents, the commissioner [exetltive diree
tor] may cause the child to be returned to the sending agency.

(c) After default, the Department of Family and Protective Services [departmet ] shall
assume financial responsibility for the child until it is assumed by the child's parents or
until the child is safely returned to the sending agency.

SECTION 1.100. Section 162.104, Family Code, is amended to read as follows:

Sec. 162.104. APPROVAL OF PLACEMENT. The commissioner of the Department of
Family and Protective Services [ di.ctor] may not approve the placement of a
child in this state without the concurrence of the individuals with whom the child is
proposed to be placed or the head of an institution with which the child is proposed to be
placed.

SECTION 1.101. Section 162.106, Family Code, is amended to read as follows:

Sec. 162.106. COMPACT AUTHORITY. (a) The governor shall appoint the commis-
sioner [executi-v directorl of the Department of Family and Protective [and Reg-lat-y]
Services as compact administrator.

(b) The commissioner of the Department of Family and Protective Services [exeeutive
direetor] shall designate a deputy compact administrator and staff necessary to execute
the terms of the compact in this state.

SECTION 1.102. Section 162.107(b), Family Code, is amended to read as follows:

(b) An individual, agency, corporation, child-care facility, or general residential opera-
tion [child -are institution in this state that violates Article IV of the compact commits
an offense. An offense under this subsection is a Class B misdemeanor. On conviction,
the court shall revoke any license to operate as a child-care facility or general residential
operation [child care instituito.n] issued by the Department of Family and Protective Ser-
vices [depament] to the entity convicted and shall revoke any license or certification of
the individual, agency, or corporation necessary to practice in the state.

SECTION 1.103. Section 162.201, Family Code, is amended to read as follows:

Sec. 162.201. ADOPTION OF COMPACT; TEXT. The Interstate Compact on Adop-
tion and Medical Assistance is adopted by this state and entered into with all other
jurisdictions joining in the compact in form substantially as provided under this
subchapter.

INTERSTATE COMPACT ON ADOPTION AND MEDICAL ASSISTANCE

ARTICLE I. FINDINGS

The legislature finds that:

(a) Finding adoptive families fQr children for whom state assistance is desirable,
under Subchapter D, Chapter 162, and assuring the protection of the interest of the
children affected during the entire assistance period require special measures when
the adoptive parents move to other states or are residents of another state.

(b) The provision of medical and other necessary services for children, with state as-
sistance, encounters special difficulties when the provision of services takes place in
other states.

ARTICLE II. PURPOSES

The purposes of the compact are to:

(a) authorize the Department of Family and Protective [and Regulatory] Services,
with the concurrence of the Health and Human Services Commission, to enter into in-
terstate agreements with agencies of other states for the protection of children on
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behalf of whom adoption assistance is being provided by the Department of Family
and Protective [and Regulatory] Services; and

(b) provide procedures for interstate children's adoption assistance payments,
including medical payments.

ARTICLE III. DEFINITIONS

In this compact:

(a) "Adoption assistance state" means the state that signs an adoption assistance
agreement in a particular case.

(b) "Residence state" means the state in which the child resides by virtue of the res-
idence of the adoptive parents.

(c) "State" means a state of the United States, the District of Columbia, the Com-
monwealth of Puerto Rico, the Virgin Islands, Guam, the Commonwealth of the
Northern Mariana Islands, or a territory or possession of or a territory or possession
administered by the United States.

ARTICLE IV. COMPACTS AUTHORIZED

The Department of Family and Protective [and Regulatory] Services, through its com-
missioner [cxecuti-ve d.irtor], is authorized to develop, participate in the development
of, negotiate, and enter into one or more interstate compacts on behalf of this state with
other states to implement one or more of the purposes of this compact. An interstate
compact authorized by this article has the force and effect of law.

ARTICLE V. CONTENTS OF COMPACTS

A compact entered into under the authority conferred by this compact shall contain:

(1) a provision making the compact available for joinder by all states;

(2) a provision for withdrawal from the compact on written notice to the parties,
with a period of one year between the date of the notice and the effective date of the
withdrawal;

(3) a requirement that protections under the compact continue for the duration of
the adoption assistance and apply to all children and their adoptive parents who on
the effective date of the withdrawal are receiving adoption assistance from a party
state other than the -one in which they reside and have their principal place of abode;

(4) a requirement that each case of adoption assistance to which the compact ap-
plies be covered by a written adoption assistance agreement between the adoptive
parents and the state child welfare agency of the state that provides the adoption as-
sistance and that the agreement be expressly for the benefit of the adopted child and
enforceable by the adoptive parents and the state agency providing the adoption assis-
tance; and

(5) other provisions that are appropriate for the proper administration of the
compact.

ARTICLE VI. OPTIONAL CONTENTS OF COMPACTS

A compact entered into under the authority conferred by this compact may contain the
following provisions, in addition to those required under Article V of this compact:

(1) provisions establishing procedures and entitlement to medical, developmental,
child-care, or other social services for the child in accordance with applicable laws,
even if the child and the adoptive parents are in a state other than the one responsible
for or providing the services or the funds to defray part or all of the costs thereof; and

(2) other provisions that are appropriate or incidental to the proper administration
of the compact.

ARTICLE VII. MEDICAL ASSISTANCE

(a) A child with special needs who resides in this state and who is the subject of an
adoption assistance agreement with another state is entitled to receive a medical assis-
tance identification from this state on the filing in the state medical assistance agency of
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a certified copy of the adoption assistance agreement obtained from the adoption assis-
tance state. In accordance with rules of the state medical assistance agency, the adop-
tive parents, at least annually, shall show that the agreement is still in effect or has
been renewed.

(b) The state medical assistance agency shall consider the holder of a medical assis-
tance identification under this article as any other holder of a medical assistance
identification under the laws of this state and shall process and make payment on
claims on the holder's account in the same manner and under the same conditions and
procedures as for other recipients of medical assistance.

(c) The state medical assistance agency shall provide coverage and benefits for a child
who is in another state and who is covered by an adoption assistance agreement made
by the Department of Family and Protective [ad Regut ] Services for the coverage
or benefits, if any, not provided by the residence state. The adoptive parents acting for
the child may submit evidence of payment for services or benefit amounts not payable in
the residence state and shall be reimbursed for those amounts. Services or benefit
amounts covered under any insurance or other third-party medical contract or arrange-
ment held by the child or the adoptive parents may not be reimbursed. The state medi-
cal assistance agency shall adopt rules implementing this subsection. The additional
coverage and benefit amounts provided under this subsection are for services for which
there is no federal contribution or services that, if federally aided, are not provided by
the residence state. The rules shall include procedures for obtaining prior approval for
services in cases in which prior approval is required for the assistance.

(d) The submission of a false, misleading, or fraudulent claim for payment or
reimbursement for services or benefits under this article or the making of a false,
misleading, or fraudulent statement in connection with the claim is an offense under
this subsection if the person submitting the claim or making the statement knows or
should know that the claim or statement is false, misleading, or fraudulent. A person
who commits an offense under this subsection may be liable for a fine not to exceed
$10,000 or imprisonment for not more than two years, or both the fine and the
imprisonment. An offense under this subsection that also constitutes an offense under
other law may be punished under either this subsection or the other applicable law.

(e) This article applies only to medical assistance for children under adoption assis-
tance agreements with states that have entered into a compact with this state under
which the other state provides medical assistance to children with special needs under
adoption assistance agreements made by this state. All other children entitled to medi-
cal assistance under adoption assistance agreements entered into by this state are
eligible to receive the medical assistance in accordance with the laws and procedures
that apply to the agreement.

ARTICLE VIII. FEDERAL PARTICIPATION

Consistent with federal law, the Department of Family and Protective [and Reg-ula-
tory] Services and the Health and Human Services Commission, in connection with the
administration of this compact or a compact authorized by this compact, shall include
the provision of adoption assistance and medical assistance for which the federal govern-
ment pays some or all of the cost in any state plan made under the Adoption Assistance
and Child Welfare Act of 1980 (Pub. L. No. 96-272), Titles IV-E and XIX of the Social
Security Act, and other applicable federal laws. The Department of Family and Protec-
tive [and Regulatory] Services and the Health and Human Services Commission shall
apply for and administer all relevant federal aid in accordance with law.

SECTION 1.104. Section 162.202, Family Code, is amended to read as follows:

Sec. 162.202. AUTHORITY OF DEPARTMENT OF FAMILY AND PROTECTIVE
[AND RECULATORY] SERVICES. The Department of Family and Protective [end
Regulato] Services, with the concurrence of the Health and Human Services Commis-
sion, may develop, participate in the development of, negotiate, and enter into one or
more interstate compacts on behalf of this state with other states to implement one or
more of the purposes of this subchapter. An interstate compact authorized by this
subchapter [artiele] has the force and effect of law.
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SECTION 1.105. Section 162.203, Family Code, is amended to read as follows:
Sec. 162.203. COMPACT ADMINISTRATION. The commissioner [executive direeto ]

of the Department of Family and Protective [and Regulatory] Services shall serve as the
compact administrator. The administrator shall cooperate with all departments, agen-
cies, and officers of this state and its subdivisions in facilitating the proper administra-
tion of the compact and any supplemental agreements entered into by this state. The
commissioner of the Department of Family and Protective Services [ drctor]
and the executive commissioner of the Health and Human Services Commission thuffla
serviees] shall designate deputy compact administrators to represent adoption assis-
tance services and medical assistance services provided under Title XIX of the Social Se-
curity Act.

SECTION 1.106. The heading to Subchapter D, Chapter 162, Family Code, is
amended to read as follows:

SUBCHAPTER D. ADOPTION SERVICES BY THE DEPARTMENT OF
FAMILY AND PROTECTIVE [AND REGULATRY] SERVICES

SECTION 1.107. Sections 162.301(1) and (3), Family Code, are amended to read as
follows:

(1) "Adoption assistance agreement" means a written agreement, binding on the
parties to the agreement, between the Department of Family and Protective Services
[departmen] and the prospective adoptive parents that specifies the nature and
amount of any payment, services, or assistance to be provided under the agreement
and stipulates that the agreement will remain in effect without regard to the state in
which the prospective adoptive parents reside at any particular time.

(3) "Department" means the Department of Family and Protective [ad Regaory]
Services.

SECTION 1.108. Section 162.302(c), Family Code, is amended to read as follows:

(c) The program shall be carried out by licensed child-placing agencies or county child-
care or welfare units under department rules [adopted by th dLpartment .

SECTION 1.109. Sections 162.309(b) and (i), Family Code, are amended to read as
follows:

(b) The committee is composed of 12 members appointed by the commissioner [boafr ]
of the department [Deptmet of Preteetve and RegulatoryS rvi..]. The commis-
sioner [board] shall appoint to the committee individuals who in the aggregate have
knowledge of and experience in community education, cultural .relations, family support,
counseling, and parenting skills and education. At least six members must be ordained
members of the clergy.

(i) On receiving the committee's recommendations, the department may [tdopt rules
to] implement a program or project recommended under this section. The executive com-
missioner of the Health and Human Services Commission may adopt rules necessary for
the implementation of a program or project by the department. The department may
solicit, accept, and use gifts and donations to implement a program or project recom-
mended by the committee.

SECTION 1.110. Sections 162.402(7), (11), (12), and (14), Family Code, are amended
to read as follows:

(7) "Authorized agency" means a public agency authorized to care for or to place
children for adoption or a private entity approved for that purpose by the department
through a license, certification, or other means. The term includes a licensed child-
placing agency or a previously licensed child-placing agency that has ceased opera-
tions and-has transferred its adoption records to the vital statistics unit [bureau] or an
agency authorized by the department to place children for adoption and a licensed
child-placing agency that has been acquired by, merged with, or otherwise succeeded
by an agency authorized by the department to place children for adoption.

(11) "Central registry" means the mutual consent voluntary adoption registry
established and maintained by the vital statistics unit [bureau] under this subchapter.
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(12) "Department" means the Department of Family and Protective [and Regula-
tory] Services.

(14) "Vital statistics unit" ["ueau"]I means the [bureau-ofl vital statistics unit of
the Department of State Health Services.

SECTION 1.111. Sections 162.403(a) and (c), Family Code, are amended to read as
follows:

(a) The vital statistics unit [bureaul shall establish and maintain a mutual consent
voluntary adoption registry.

(c) An authorized agency that did not directly or by contract provide registry services
as required by this subchapter on January 1, 1984, may not provide its own registry
service. The vital statistics unit [buireai] shall operate through the central registry those
services for agencies not permitted to provide a registry under this section.

SECTION 1.112. Section 162.407(b), Family Code, is amended to read as follows:

(b) An adoptee adopted or placed through an authorized agency may register through
the registry maintained by that agency or the registry to which the agency has delegated
registry services or through the central registry maintained by the vital statistics unit
[biet].

SECTION 1.113. Section 162.408, Family Code, is amended to read as follows:

Sec. 162.408. PROOF OF IDENTITY. The rules and minimum standards of the
Department [Texas-Board] of State Health Services for the vital statistics unit [bureati]
must provide for proof of identity in order to facilitate the purposes of this subchapter
and to protect the privacy rights of adoptees, adoptive parents, birth parents, biological
siblings, and their families.

SECTION 1.114. Section 162.411(d), Family Code, is amended to read as follows:

(d) The fees collected by the vital statistics unit [bureat] shall be deposited in a
special fund in the general revenue fund. Funds in the special fund may be appropriated
only for the administration of the central registry.

SECTION 1.115. Section 162.414(c), Family Code, is amended to read as follows:

(c) To establish or corroborate a match, the administrator shall request confirmation
of a possible match from the vital statistics unit [turea t]. If the agency operating the
registry has in its own records sufficient information through which the match may be
confirmed, the administrator may, but is not required to, request confirmation from the
vital statistics unit [tmfeai]. The vital statistics unit [bureau] may confirm or deny the
match without breaching the duty of confidentiality to the adoptee, adoptive parents,
birth parents, or biological siblings and without a court order.

SECTION 1.116. Section 162.420, Family Code, is amended to read as follows:

Sec. 162.420. RULEMAKING. (a) The executive commissioner of the Health and'Hu-
man Services Commission [Texas Board of Health] shall make rules and adopt minimum
standards for the Department of State Health Services [buTieat] to:

(1) administer the provisions of this subchapter; and

(2) ensure that each registry respects the right to privacy and confidentiality of an
adoptee, birth parent, and biological sibling who does not desire to disclose the person's
identity.

(b) The Department of State Health Services [bureau] shall conduct a comprehensive
review of all rules and standards adopted under this subchapter not less than every six
years.

(c) In order to provide the administrators an opportunity to review proposed rules and
standards and send written suggestions to the executive commissioner of the Health and
Human Services Commission [Texas Board of Health], the executive commissioner [Rard]
shall, before adopting rules and minimum standards, send a copy of the proposed rules
and standards not less than 60 days before the date they take effect to:

(1) the administrator of each registry established under this subchapter; and
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(2) the administrator of each agency authorized by the department to place children
for adoption.

SECTION 1.117. Section 162.421(a), Family Code, is amended to read as follows:

(a) This subchapter does not prevent the Department of State Health Services [btirea ]
from making known to the public, by appropriate means, the existence of voluntary
adoption registries.

SECTION 1.118. Sections 162.422(a) and (b), Family Code, are amended to read as
follows:

(a) The Department of State Health Services [bu]ea I or authorized agency establish-
ing or operating a registry is not liable to any person for obtaining or disclosing identify-
ing information about a birth parent, adoptee, or biological sibling within the scope of
this subchapter and under its provisions.

(b) An employee or agent of the Department of State Health Services [bureat] or of an
authorized agency establishing or operating a registry under this subchapter is not li-
able to any person for obtaining or disclosing identifying information about a birth par-
ent, adoptee, or biological sibling within the scope of this subchapter and under its
provisions.

SECTION 1.119. Section 162.601(a), Family Code, is amended to read as follows:

(a) Subject to the availability of funds, the Department of Family and Protective [and
Regd.ato. ] Services shall pay, in addition to any other amounts due, a monetary incen-
tive to a licensed child-placing agency for the completion of an adoption:

(1) of a child, as defined by Section 162.301, receiving or entitled to receive foster
care at department expense; and

(2) arranged with the assistance of the agency.

SECTION 1.120. Section 261.001(7), Family Code, is amended to read as follows:

(7) "Executive commissioner" [",oard"] means the executive commissioner of the
Health and Human Services Commission [Board of Prateeti and.Reu atory .S.. CA_.
SECTION 1.121. Sections 261.002(a) and (b), Family Code, are amended to read as

follows:

(a) The department shall establish and maintain [in-Autin] a central registry of the
names of individuals found by the department to have abused or neglected a [reported
eases- e child [abue o neglee].

(b) The executive commissioner [depar..fteit] may adopt rules necessary to carry out
this section. The rules shall provide for cooperation with local child service agencies,
including hospitals, clinics, and schools, and cooperation with other states in exchanging
reports to effect a national registration system.

SECTION 1.122. Section 261.101(b-1), Family Code, is amended to read as follows:

(b-i) In addition to the duty to make a report under Subsection (a) or (b), a person or
professional shall make a report in the manner required by Subsection (a) or (b), as ap-
plicable, if the person or professional has cause to believe that an adult was a victim of
abuse or neglect as a child and the person or professional determines in good faith that
disclosure of the information is necessary to protect the health and safety of:

(1) another child; or

(2) an elderly person or [disabled] person with a disability as defined by Section
48.002, Human Resources Code.

SECTION 1.123. Section 261.103(a), Family Code, is amended to read as follows:

(a) Except as provided by Subsections (b) and (c) and Section 261.405, a report shall
be made to:

(1) any local or state law enforcement agency;

(2) the department; or
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(3) the state agency that operates, licenses, certifies, or registers the facility in
which the alleged abuse or neglect occurred[--or

[(4) the ag.itey designate~dby the court to be responsi0 ble for the proteeWio. 0
ehildren ].
SECTION 1.124. Sections 261.105(a), (b), and (c-i), Family Code, are amended to

read as follows:
(a) All reports received by a local or state law enforcement agency that allege abuse or

neglect by a person responsible for a child's care, custody, or welfare shall be referred
immediately to the department [or the designated agen y].

(b) The department [or desgn ate agency] shall immediately notify the appropriate
state or local law enforcement agency of any report it receives, other than a report from
a law enforcement agency, that concerns the suspected abuse or neglect of a child or
death of a child from abuse or neglect.

(c-i) Notwithstanding Subsections (b) and (c), if a report under this section relates to
a child with an intellectual disability [mental 1rtardation] receiving services in a state
supported living center as defined by Section 531.002, Health and Safety Code, or the
ICF-IID [F-M-R] component of the Rio Grande State Center, the department shall
proceed with the investigation of the report as provided by Section 261.404.

SECTION 1.125. Section 261.1055, Family Code, is amended to read as follows:

Sec. 261.1055. NOTIFICATION OF DISTRICT ATTORNEYS. (a) A district attorney
may inform the department [or des-ated agency] that the district attorney wishes to
receive notification of some or all reports of suspected abuse or neglect of children who
were in the county at the time the report was made or who were in the county at the
time of the alleged abuse or neglect.

(b) If the district attorney makes the notification under this section, the department
[o d .i.atd... agency] shall, on receipt of a report of suspected abuse or neglect, im-
mediately notify the district attorney as requested and the department [or-designated
ageney] shall forward a copy of the reports to the district attorney on request.

SECTION 1.126. Section 261.109(b), Family Code, is amended to read as follows:

(b) An offense under Subsection (a) is a Class A misdemeanor, except that the offense
is a state jail felony if it is shown on the trial of the offense that the child was a person
with an intellectual disability who resided in a state supported living center, the ICF-
IID [1G--MR] component of the Rio Grande State Center, or a facility licensed under
Chapter 252, Health and Safety Code, and the actor knew that the child had suffered
serious bodily injury as a result of the abuse or neglect.

SECTION 1.127. Section 261.111, Family Code, is amended to read as follows:

Sec. 261.111. REFUSAL OF PSYCHIATRIC OR PSYCHOLOGICAL TREATMENT
OF CHILD. (a) In this section, "psychotropic medication [drug]" has the meaning as-
signed by Section 266.001 [means a .. b..... that is:

[(1) used in the diagnosis, treatment, o..veio of a disease ora.a .mpont
of a maedietivi, and

[(2) intended to hav a.n alte. ffa etp ... pti.o, etion... , or behI. .

(b) The refusal of a parent, guardian, or managing or possessory conservator of a child
to administer or consent to the administration of a psychotropic medication [drug] to the
child, or to consent to any other psychiatric or psychological treatment of the child, does
not by itself constitute neglect of the child unless the refusal to consent:

(1) presents a substantial risk of death, disfigurement, or bodily injury to the child;
or

(2) has resulted in an observable and material impairment to the growth, develop-
ment, or functioning of the child.

SECTION 1.128. Section 261.201(e), Family Code, is amended to read as follows:

(e) Before placing a child who was the subject of an investigation, the department
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shall notify the prospective adoptive parents of their right to examine any report, record,
working paper, or other information in the possession, custody, or control of the depart-
ment [state] that pertains to the history of the child.

SECTION 1.129. Sections 261.301(a), (d), and (e), Family Code, are amended to read
as follows:

(a) With assistance from the appropriate state or local law enforcement agency as
provided by this section, the department [or designat d- fgency] shall make a prompt
and thorough investigation of a report of child abuse or neglect allegedly committed by a
person responsible for a child's care, custody, or welfare. The investigation shall be
conducted without regard to any pending suit affecting the parent-child relationship.

(d) The executive commissioner [department] shall by rule assign priorities and pre-
scribe investigative procedures for investigations based on the severity and immediacy
of the alleged harm to the child. The primary purpose of the investigation shall be the
protection of the child. The rules must require the department, subject to the avail-
ability of funds, to:

(1) immediately respond to a report of abuse and neglect that involves circum-
stances in which the death of the child or substantial bodily harm to the child would
result unless the department immediately intervenes;

(2) respond within 24 hours to a report of abuse and neglect that is assigned the
highest priority, other than a report described by Subdivision (1); and

(3) respond within 72 hours to a report of abuse and neglect that is assigned the
second highest priority.
(e) As necessary to provide for the protection of the child, the department [or

designated ageny] shall determine:
(1) the nature, extent, and cause of the abuse or neglect;
(2) the identity of the person responsible for the abuse or neglect;
(3) the names and conditions of the other children in the home;
(4) an evaluation of the parents or persons responsible for the care of the child;
(5) the adequacy of the home environment;

(6) the relationship of the child to the persons responsible for the care, custody, or
welfare of the child; and

(7) all other pertinent data.
SECTION 1.130. The heading to Section 261.3015, Family Code, is amended to read

as follows:
Sec. 261.3015. ALTERNATIVE [..4...BL.] RESPONSE SYSTEM.

SECTION 1.131. Sections 261.3015(a) and (d), Family Code, are amended to read as
follows:

(a) In assigning priorities and prescribing investigative procedures based on the se-
verity and immediacy of the alleged harm to a child under Section 261.301(d), the
department shall establish an alternative [a-flexible] response system to allow the
department to make the most effective use of resources to investigate and respond to
reported cases of abuse and neglect.

(d) In determining how to classify a reported case of abuse or neglect under the
alternative [flexible] response system, the child's safety is the primary concern. The clas-
sification of a case may be changed as warranted by the circumstances.

SECTION 1.132. Section 261.302(b), Family Code, is amended to read as follows:
(b) The interview with and examination of the child may:

(1) be conducted at any reasonable time and place, including the child's home or the
child's school;

(2) include the presence of persons the department [or designated agency]
determines are necessary; and
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(3) include transporting the child for purposes relating to the interview or
investigation.

SECTION 1.133. Sections 261.303(a), (c), and (d), Family Code, are amended to read
as follows:

(a) A person may not interfere with an investigation of a report of child abuse or ne-
glect conducted by the department [or designae d agency].

(c) If a parent or person responsible for the child's care does not consent to release of
the child's prior medical, psychological, or psychiatric records or to a medical, psychologi-
cal, or psychiatric examination of the child that is requested by the department [of
deignated agency], the court having family law jurisdiction shall, for good cause shown,
order the records to be released or the examination to be made at the times and places
designated by the court.

(d) A person, including a medical facility, that makes a report under Subchapter B
shall release to the department [or designated agency], as part of the required report
under Section 261.103, records that directly relate to the suspected abuse or neglect
without requiring parental consent or a court order. If a child is transferred from a
reporting medical facility to another medical facility to treat the injury or condition that
formed the basis for the original report, the transferee medical facility shall, at the
department's request, release to the department records relating to the injury or condi-
tion without requiring parental consent or a court order.

SECTION 1.134. Section 261.3031(a), Family Code, is amended to read as follows:

(a) If a parent or other person refuses to cooperate with the department's investiga-
tion of the alleged abuse or neglect of a child and the refusal poses a risk to the child's
safety, the department shall seek assistance from the appropriate [county attorney o
distrct a.tt. I . ...... . i.t ] attorney with responsibility for representing the
department as provided by Section 264.009 to obtain a court order as described by Sec-
tion 261.303.

SECTION 1.135. Sections 261.305(b) and (d), Family Code, are amended to read as
follows:

(b) If the parent or person does not consent to an examination or allow the depart-
ment [or desgnated aney] to have access to medical or mental health records requested
by the department [or-ageiiey], the court having family law jurisdiction, for good cause
shown, shall order the examination to be made or that the department [or-agency] be
permitted to have access to the records under terms and conditions prescribed by the
court.

(d) A parent or person responsible for the child's care is entitled to notice and a hear-
ing when the department [or desi gnate agency! seeks a court order to allow a medical,
psychological, or psychiatric examination or access to medical or mental health records.

SECTION 1.136. Section 261.306, Family Code, is amended to read as follows:

Sec. 261.306. REMOVAL OF CHILD FROM STATE. (a) If the department [or
designated agency] has reason to believe that a person responsible for the care, custody,
or welfare of the child may remove the child from the state before the investigation is
completed, the department [or designated agncy] may file an application for a temporary
restraining order in a district court without regard to continuing jurisdiction of the child
as provided in Chapter 155.

(b) The court may render a temporary restraining order prohibiting the person from
removing the child from the state pending completion of the investigation if the court:

(1) finds that the department fordesinat-ed agency] has probable cause to conduct
the investigation; and

(2) has reason to believe that the person may remove the child from the state.

SECTION 1.137. Sections 261.308(a), (b), and (c), Family Code, are amended to read
as follows:

(a) The department [or desgnated agecy] shall make a complete written report of
the investigation.
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(b) If sufficient grounds for filing a suit exist, the department [or ... a ageny ]
shall submit the report, together with recommendations, to the court, the district at-
torney, and the appropriate law enforcement agency.

(c) On receipt of the report and recommendations, the court may direct the depart-
ment [or dei n ted agency] to file a petition requesting appropriate relief as provided in
this title.

SECTION 1.138. Section 261.309(a), Family Code, is amended to read as follows:

(a) The executive commissioner [depar ent] shall by rule establish policies and
procedures to resolve complaints relating to and conduct reviews of child abuse or ne-
glect investigations conducted by the department.

SECTION 1.139. Section 261.310(a), Family Code, is amended to read as follows:

(a) The executive commissioner [department] shall by rule develop and adopt stan-
dards for persons who investigate suspected child abuse or neglect at the state or local
level. The standards shall encourage professionalism and consistency in the investiga-
tion of suspected child abuse or neglect.

SECTION 1.140. Sections 261.311(a) and (b), Family Code, are amended to read as
follows:

(a) When during an investigation of a report of suspected child abuse or neglect a rep-
resentative of the department [or the ds gnated agency] conducts an interview with or
an examination of a child, the department [or designated agencey] shall make a reason-
able effort before 24 hours after the time of the interview or examination to notify each
parent of the child and the child's legal guardian, if one has been appointed, of the
nature of the allegation and of the fact that the interview or examination was conducted.

(b) If a report of suspected child abuse or neglect is administratively closed by the
department [or desigated agencyl as a result of a preliminary investigation that did not
include an interview or examination of the child, the department [or des.i.ta ageny]
shall make a reasonable effort before the expiration of 24 hours after the time the
investigation is closed to notify each parent and legal guardian of the child of the dispo-
sition of the investigation.

SECTION 1.141. Section 261.312(b), Family Code, is amended to read as follows:

(b) A review team consists of at least five members who serve staggered two-year
terms. Review team members are appointed by the commissioner [di]etoI of the depart-
ment and consist of volunteers who live in and are broadly representative of the region
in which the review team is established and have expertise in the prevention and treat-
ment of child abuse and neglect. At least two members of a review team must be parents
who have not been convicted of or indicted for an offense involving child abuse or ne-
glect, have not been determined by the department to have engaged in child abuse or ne-
glect, and are not under investigation by the department for child abuse or neglect. A
member of a review team is a department volunteer for the purposes of Section 411.114,
Government Code.

SECTION 1.142. Section 261.315(c), Family Code, is amended to read as follows:

(c) The executive commissioner [board] shall adopt rules necessary to administer this
section.

SECTION 1.143. Sections 261.401(c) and (d), Family Code, are amended to read as
follows:

(c) A state agency shall adopt rules relating to the investigation and resolution of
reports received as provided by this subchapter. The executive commissioner [Health-all
Human . .......... i..in] shall review and approve the rules of agencies other than
the Texas Department of Criminal Justice or the[;] Texas Juvenile Justice Department
[Youth C mision, or Texas ju.venleProbation Gomms. .on] to ensure that those
agencies implement appropriate standarois for the conduct of investigations and that
uniformity exists among agencies in the investigation and resolution of reports.

(d) The Texas School for the Blind and Visually Impaired and the Texas School for the
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Deaf shall adopt policies relating to the investigation and resolution of reports received
as provided by this subchapter. The executive commissioner [Health and Human 8cr

... .......... ] shall review and approve the policies to ensure that the Texas School
for the Blind and Visually Impaired and the Texas School for the Deaf adopt those poli-
cies in a manner consistent with the minimum standards adopted by the executive com-
missioner [Health and Human Sr_ees Comm.ss n] under Section 261.407.

SECTION 1.144. Section 261.402(c), Family Code, is amended to read as follows:

(c) A state agency that licenses, certifies, or registers a facility in which children are
located shall compile, maintain, and make available statistics on the incidence in the fa-
cility of child abuse, neglect, and exploitation that is investigated by the agency [in-the
fateiiyl.

SECTION 1.145. Section 261.403, Family Code, is amended to read as follows:

Sec. 261.403. COMPLAINTS. (a) If a state agency receives a complaint relating to
an investigation conducted by the agency concerning a facility operated by that agency
in which children are located, the agency shall refer the complaint to the agency's
governing body [board].

(b) The governing body [board] of a state agency that operates a facility in which chil-
dren are located shall ensure that the procedure for investigating abuse, neglect, and
exploitation allegations and inquiries in the agency's facility is periodically reviewed
under the agency's internal audit program required by Chapter 2102, Government Code.

SECTION 1.146. Section 261.404, Family Code, is amended to read as follows:

Sec. 261.404. INVESTIGATIONS REGARDING CERTAIN CHILDREN WITH
MENTAL ILLNESS OR AN INTELLECTUAL DISABILITY [MENTAL
.. T .R.A.I.]. (a) The department shall investigate a report of abuse, neglect, or
exploitation of a child receiving services:

(1) in a facility operated by the Department of Aging and Disability Services or a
mental health facility operated by the Department of State Health Services;

(2) in or from a community center, a local mental health authority, or a local intel-
lectual and developmental disability [mental reta.dat..] authority;

(3) through a program providing services to that child by contract with a facility
operated by the Department of Aging and Disability Services, a mental health facility
operated by the Department of State Health Services, a community center, a local
mental health authority, or a local intellectual and developmental disability [mental
retardation] authority;

• (4) from a provider of home and community-based services who contracts with the
Department of Aging and Disability Services; or

(5) in a facility licensed under Chapter 252, Health and Safety Code.

(b) The department shall investigate the report under rules developed by the execu-
tive commissioner [of the Health a.d Hu..., Servies o.....] with the advice and
assistance of the departnnt, the Department of Aging and Disability Services, and the
Department of State Health Services.

(c) If a report under this section relates to a child with an intellectual disability
[medntal retaati n] receiving services in a state supported living center or the ICF-IID
[1,F-MR] component of the Rio Grande State Center, the department shall, within one
hour of receiving the report, notify the facility in which the child is receiving services of
the allegations in the report.

(d) If during the course of the department's investigation of reported abuse, neglect, or
exploitation a caseworker of the department or the caseworker's supervisor has cause to
believe that a child with an intellectual disability [mental retardation described by
Subsection (c) has been abused, neglected, or exploited by another person in a manner
that constitutes a criminal offense under any law, including Section 22.04, Penal Code,
the caseworker shall immediately notify the Health and Human Services Commission's
office of inspector general and promptly provide the commission's office of inspector gen-
eral with a copy of the department's investigation report.
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(e) The definitions of "abuse" and "neglect" prescribed by Section 261.001 do not apply
to an investigation under this section.

(f) In this section:

(1) "Community center," "local mental health authority," "local intellectual and
developmental disability [mental retardation] authority," and "state supported living
center" have the meanings assigned by Section 531.002, Health and Safety Code.

(2) "Provider" has the meaning assigned by Section 48.351, Human Resources Code.

SECTION 1.147. Section 261.405(a)(1), Family Code, is amended to read as follows:
(1) "Juvenile justice facility" means a facility operated wholly or partly by the juve-

nile board, by another governmental unit, or by a private vendor under a contract
with the juvenile board, county, or other governmental unit that serves juveniles
under juvenile court jurisdiction. The term includes:

(A) a public or private juvenile pre-adjudication secure detention facility, includ-
ing a holdover facility;

(B) a public or private juvenile post-adjudication secure correctional facility
except for a facility operated solely for children committed to the Texas Juvenile
Justice Department [Youth Commission]; and

(C) a public or private non-secure juvenile post-adjudication residential treatment
facility that is not licensed by the Department of Family and Protective [tnd-Reg-dift
toryl Services or the Department of State Health Services [Texas m'
PAcohl and Drug Abus ..

SECTION 1.148. Section 261.406(d), Family Code, is amended to read as follows:

(d) The executive commissioner [Board of Pr tet1 a.nd Regulatory Seiaite ] shall
adopt rules necessary to implement this section.

SECTION 1.149. Section 261.407, Family Code, is amended to read as follows:

Sec. 261.407. MINIMUM STANDARDS. (a) The executive commissioner [Hea4th-aitd
Human Services Commission] by rule shall adopt minimum standards for the investiga-
tion under Section 261.401 of suspected child abuse, neglect, or exploitation in a facility.

(b) A rule or policy adopted by a state agency or institution under Section 261.401
must be consistent with the minimum standards adopted by the executive commissioner
[Health and Hua Sennaiee omCmuuission].

(c) This section does not apply to a facility under the jurisdiction of the Texas Depart-
ment of Criminal Justice or the[;] Texas Juvenile Justice Department [Yo.th CGmm -

si rTexas juvenile Probaton CG1 1 m1ssio].
SECTION 1.150. Sections 261.408(a) and (c), Family Code, are amended to read as

follows:

(a) The executive commissioner [Health and Human Se ....... ] by rule
shall adopt uniform procedures for collecting information under Section 261.401, includ-
ing procedures for collecting information on deaths that occur in facilities.

(c) This section does not apply to a facility under the jurisdiction of the Texas Depart-
ment of Criminal Justice or the[T] Texas Juvenile Justice Department [Youth CGnfmls-
son~x, o as xd uvenile Probation Gommi' ima

SECTION 1.151. Section 262.006(a), Family Code, is amended to read as follows:

(a) An authorized representative of the Department of Family and Protective [ain4
Regd.at.. I Services may assume the care, control, and custody of a child born alive as
the result of an abortion as defined by Chapter 161.

SECTION 1.152. Section 262.007(c), Family Code, is amended to read as follows:

(c) If a person entitled to possession of the child is not immediately available to take
possession of the child, the law enforcement officer shall deliver the child to the Depart-
ment of Family and Protective [and Re ] Services. Until a person entitled to pos-
session of the child takes possession of the child, the department may, without a court
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order, retain possession of the child not longer than five days after the date the child is
delivered to the department. While the department retains possession of a child under
this subsection, the department may place the child in foster [home] care. If a parent or
other person entitled to possession of the child does not take possession of the child
before the sixth day after the date the child is delivered to the department, the depart-
ment shall proceed under this chapter as if the law enforcement officer took possession
of the child under Section 262.104.

SECTION 1.153. Section 262.008(a), Family Code, is amended to read as follows:

(a) An authorized representative of the Department of Family and Protective [and
Regulatory] Services may assume the care, control, and custody of a child:

(1) who is abandoned without identification or a means for identifying the child;
and

(2) whose identity cannot be ascertained by the exercise of reasonable diligence.

SECTION 1.154. Section 262.1015(a), Family Code, is amended to read as follows:

(a) If the Department of Family and Protective Services [department] determines after
an investigation that child abuse has occurred and that the child would be protected in
the child's home by the removal of the alleged perpetrator of the abuse, the department
shall file a petition for the removal of the alleged perpetrator from the residence of the
child rather than attempt to remove the child from the residence.

SECTION 1.155. Sections 262.102(a), (c), and (d), Family Code, are amended to read
as follows:

(a) Before a court may, without prior notice and a hearing, issue a temporary order for
the conservatorship of a child under Section 105.001(a)(1) or a temporary restraining or-
der or attachment of a child authorizing a governmental entity to take possession of a
child in a suit brought by a governmental entity, the court must find that:

(1) there is an immediate danger to the physical health or safety of the child or the
child has been a victim of neglect or sexual abuse and that continuation in the home
would be contrary to the child's welfare;

(2) there is no time, consistent with the physical health or safety of the child and
the nature of the emergency, for a full adversary hearing under Subchapter C; and

(3) reasonable efforts, consistent with the circumstances and providing for the
safety of the child, were made to prevent or eliminate the need for removal of the
child.

(c) If, based on the recommendation of or a request by the Department of Family and
Protective Services [department], the court finds that child abuse or neglect has occurred
and that the child requires protection from family violence by a member of the child's
family or household, the court shall render a temporary order under Title 4 [Chapter 71]
for the protection of the child. In this subsection, "family violence" has the meaning as-
signed by Section 71.004.

(d) The temporary order, temporary restraining order, or attachment of a child
rendered by the court under Subsection (a) must contain the following statement
prominently displayed in boldface type, capital letters, or underlined:

"YOU HAVE THE RIGHT TO BE REPRESENTED BY AN ATTORNEY. IF YOU ARE
INDIGENT AND UNABLE TO AFFORD AN ATTORNEY, YOU HAVE THE RIGHT TO
REQUEST THE APPOINTMENT OF AN ATTORNEY BY CONTACTING THE COURT
AT [ADDRESS], [TELEPHONE NUMBER]. IF YOU APPEAR IN OPPOSITION TO
THE SUIT, CLAIM INDIGENCE, AND REQUEST THE APPOINTMENT OF AN AT-
TORNEY, THE COURT WILL REQUIRE YOU TO SIGN AN AFFIDAVIT OF INDI-
GENCE AND THE COURT MAY HEAR EVIDENCE TO DETERMINE IF YOU ARE
INDIGENT. IF THE COURT DETERMINES YOU ARE INDIGENT AND ELIGIBLE
FOR APPOINTMENT OF AN ATTORNEY, THE COURT WILL APPOINT AN AT-
TORNEY TO REPRESENT YOU."

SECTION 1.156. Section 262.103, Family Code, is amended to read as follows:
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Sec. 262.103. DURATION OF TEMPORARY ORDER, TEMPORARY RESTRAIN-
ING ORDER, AND ATTACHMENT. A temporary order, temporary restraining order, or
attachment of the child issued under Section 2 62.102(a) [th4]-hapter] expires not later
than 14 days after the date it is issued unless it is extended as provided by the Texas
Rules of Civil Procedure or Section 262.201(a-3).

SECTION 1.157. Section 262.104(a), Family Code, is amended to read as follows:

(a) If there is no time to obtain a temporary order, temporary restraining order, or at-
tachment under Section 262.102(a) before taking possession of a child consistent with
the health and safety of that child, an authorized representative of the Department of
Family and Protective Services, a law enforcement officer, or a juvenile probation officer
may take possession of a child without a court order under the following conditions,
only:

(1) on personal knowledge of facts that would lead a person of ordinary prudence
and caution to believe that there is an immediate danger to the physical health or
safety of the child;

(2) on information furnished by another that has been corroborated by personal
knowledge of facts and all of which taken together would lead a person of ordinary
prudence and caution to believe that there is an immediate danger to the physical
health or safety of the child;

(3) on personal knowledge of facts that would lead a person of ordinary prudence
and caution to believe that the child has been the victim of sexual abuse;

(4) on information furnished by another that has been corroborated by personal
knowledge of facts and all of which taken together would lead a person of ordinary
prudence and caution to believe that the child has been the victim of sexual abuse; or

(5) on information furnished by another that has been corroborated by personal
knowledge of facts and all of which taken together would lead a person of ordinary
prudence and caution to believe that the parent or person who has possession of the
child is currently using a controlled substance as defined by Chapter 481, Health and
Safety Code, and the use constitutes an immediate danger to the physical health or
safety of the child.

SECTION 1.158. Section 262.105(b), Family Code, is amended to read as follows:

(b) If the Department of Family and Protective [and Regulatory] Services files a suit
affecting the parent-child relationship required under Subsection (a)(1) seeking termina-
tion of the parent-child relationship, the department shall file the suit not later than the
45th day after the date the department assumes the care, control, and custody of a child
under Section 262.303.

SECTION 1.159. Section 262.106(d), Family Code, is amended to read as follows:

(d) For the purpose of determining under Subsection (a) the first working day after
the date the child is taken into possession, the child is considered to have been taken
into possession by the Department of Family and Protective [and Regulat ry] Services
on the expiration of the five-day period permitted under Section 262.007(c) or 262. 110(b),
as appropriate.

SECTION 1.160. Section 262.109(a), Family Code, is amended to read as follows:

(a) The Department of Family and Protective Services [,epa tr.e.. or other agency
must give written notice as prescribed by this section to each parent of the child or to
the child's conservator or legal guardian when a representative of the department

[Department of ...... a ......r S..... ] or other agency takes possession of
a child under this chapter.

SECTION 1.161. Section 262.110(a), Family Code, is amended to read as follows:

(a) An authorized representative of the Department of Family and Protective [airi
egut4atery] Services, a law enforcement officer, or a juvenile probation officer may take

temporary possession of a child without a court order on discovery of a child in a situa-
tion of danger to the child's physical health or safety when the sole purpose is to deliver
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the child without unnecessary delay to the parent, managing conservator, possessory
conservator, guardian, caretaker, or custodian who is presently entitled to possession of
the child.

SECTION 1.162. Section 262.112(a), Family Code, is amended to read as follows:

(a) The Department of Family and Protective [ -Regulator] Services is entitled to
an expedited hearing under this chapter in any proceeding in which a hearing is required
if the department determines that a child should be removed from the child's home
because of an immediate danger to the physical health or safety of the child.

SECTION 1.163. Sections 262.201(a-3) and (g), Family Code, are amended to read
as follows:

(a-3) The court may, for good cause shown, postpone the full adversary hearing for
not more than seven days from the date of the attorney's appointment to provide the at-
torney time to respond to the petition and prepare for the hearing. The court may
shorten or lengthen the extension granted under this subsection if the parent and the
appointed attorney agree in writing. If the court postpones the full adversary hearing,
the court shall extend a temporary order, temporary restraining order, or attachment is-
sued by the court under Section 262.102(a) for the protection of the child until the date
of the rescheduled full adversary hearing.

(g) For the purpose of determining under Subsection (a) the 14th day after the date
the child is taken into possession, a child is considered to have been taken into posses-
sion by the Department of Family and Protective Services [department] on the expiration
of the five-day period permitted under Section 262.007(c) or 262.110(b), as appropriate.

SECTION 1.164. Sections 262.2015(a), (b), and (d), Family Code, are amended to
read as follows:

(a) The court may waive the requirement of a service plan and the requirement to
make reasonable efforts to return the child to a parent and may accelerate the trial
schedule to result in a final order for a child under the care of the Department of Family
and Protective Services [depe ..entl at an earlier date than provided by Subchapter D,
Chapter 263, if the court finds that the parent has subjected the child to aggravated
circumstances.

(b) The court may find under Subsection (a) that a parent has subjected the child to
aggravated circumstances if:

(1) the parent abandoned the child without identification or a means for identifying
the child;

(2) the child is a victim of serious bodily injury or sexual abuse inflicted by the par-
ent or by another person with the parent's consent;

(3) the parent has engaged in conduct against the child that would constitute an of-
fense under the following provisions of the Penal Code:

(A) Section 19.02 (murder);

(B) Section 19.03 (capital murder);

(C) Section 19.04 (manslaughter);

(D) Section 21.11 (indecency with a child);

(E) Section 22.011 (sexual assault);

(F) Section 22.02 (aggravated assault);

(G) Section 22.021 (aggravated sexual assault);

(H) Section 22.04 (injury to a child, elderly individual, or disabled individual);

(I) Section 22.041 (abandoning or endangering child);

(J) Section 25.02 (prohibited sexual conduct);

(K) Section 43.25 (sexual performance by a child);

(L) Section 43.26 (possession or promotion of child pornography);
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(M) Section 21.02 (continuous sexual abuse of young child or children);

(N) Section 43.05(a)(2) (compelling prostitution); or

(0) Section 20A.02(a)(7) or (8) (trafficking of persons);

(4) the parent voluntarily left the child alone or in the possession of another person
not the parent of the child for at least six months without expressing an intent to
return and without providing adequate support for the child;

(5) the parent's parental rights with regard to another child have been involuntarily
terminated based on a finding that the parent's conduct violated Section
161.001(b)(1)(D) [16t.0014)(D)] or (E) or a substantially equivalent provision of an-
other state's law;

(6) the parent has been convicted for:

(A) the murder of another child of the parent and the offense would have been an
offense under 18 U.S.C. Section 1111(a) if the offense had occurred in the special
maritime or territorial jurisdiction of the United States;'

(B) the voluntary manslaughter of another child of the parent and the offense
would have been an offense under 18 U.S.C. Section 1112(a) if the offense had oc-
curred in the special maritime or territorial jurisdiction of the United States;

(C) aiding or abetting, attempting, conspiring, or soliciting an offense under
Paragraph [Subdi-4sion] (A) or (B); or

(D) the felony assault of the child or another child of the parent that resulted in
serious bodily injury to the child or another child of the parent; or

(7) the parent's parental rights with regard to two other children have been invol-
untarily terminated.

(d) The Department of Family and Protective [and Regulatory] Services shall make
reasonable efforts to finalize the permanent placement of a child for whom the court has
made the finding described by Subsection (c). The court shall set the suit for trial on the
merits as required by Subchapter D, Chapter 263, in order to facilitate final placement
of the child.

SECTION 1.165. Section 262.301(1), Family Code, is amended to read as follows:

(1) "Designated emergency infant care provider" means:

(A) an emergency medical services provider;

(B) a hospital; or

(C) a child-placing agency licensed by the Department of Family and Protective
[and-Regulary] Services under Chapter 42, Human Resources Code, that:

(i) agrees to act as a designated emergency infant care provider under this
subchapter; and

(ii) has on staff a person who is licensed as a registered nurse under Chapter
301, Occupations Code, or who provides emergency medical services under
Chapter 773, Health and Safety Code, and who will examine and provide emer-
gency medical services to a child taken into possession by the agency under this
subchapter.

SECTION 1.166. Section 262.303(a), Family Code, is amended to read as follows:

(a) Not later than the close of the first business day after the date on which a
designated emergency infant care provider takes possession of a child under Section
262.302, the provider shall notify the Department of Family and Protective [and Regula-
toryI Services that the provider has taken possession of the child.

SECTION 1.167. Section 262.304, Family Code, is amended to read as follows:

Sec. 262.304. FILING PETITION AFTER ACCEPTING POSSESSION OF ABAN-
DONED CHILD. A child for whom the Department of Family and Protective [ard
Regulatory] Services assumes care, control, and custody under Section 262.303 shall be
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treated as a child taken into possession without a court order, and the department shall
take action as required by Section 262.105 with regard to the child.

SECTION 1.168. Section 262.305(a), Family Code, is amended to read as follows:

(a) Immediately after assuming care, control, and custody of a child under Section
262.303, the Department of Family and Protective [and Regulatory] Services shall
report the child to appropriate state and local law enforcement agencies as a potential
missing child.

SECTION 1.169. Section 262.307, Family Code, is amended to read as follows:

Sec. 262.307. REIMBURSEMENT FOR CARE OF ABANDONED CHILD. The De-
partment of Family and Protective Services [depa.rment] shall reimburse a designated
emergency infant care provider that takes possession of a child under Section 262.302
for the cost to the provider of assuming the care, control, and custody of the child.

SECTION 1.170. Section 263.001(a)(4), Family Code, is amended to read as follows:

(4) "Substitute care" means the placement of a child who is in the conservatorship
of the department [or an .. thord ag....y] in care outside the child's home. The term
includes foster care, institutional care, adoption, placement with a relative of the
child, or commitment to the Texas Juvenile Justice Department [Youth ......... ].

SECTION 1.171. Section 263.002, Family Code, is amended to read as follows:

Sec. 263.002. REVIEW OF PLACEMENTS BY COURT. In a suit affecting the parent-
child relationship in which the department [or art ... he ,,-d agney has been ap-
pointed by the court or designated in an affidavit of relinquishment of parental rights as
the temporary or permanent managing conservator of a child, the court shall hold a
hearing to review:

(1) the conservatorship appointment and substitute care; and

(2) for a child committed to the Texas Juvenile Justice Department [Youth Gemmis-
siom], the child's commitment in the Texas Juvenile Justice Department [Yetth Gent-
mission] or release under supervision by the Texas Juvenile Justice Department

.................... ].

SECTION 1.172. Section 263.008(a)(2), Family Code, is amended to read as follows:

(2) "Foster care" means the placement of a child who is in the conservatorship of the
department [or an autherized ageney] and in care outside the child's home in an
agency foster group home, agency foster home, foster group home, foster home, or an-
other facility licensed or certified under Chapter 42, Human Resources Code, in which
care is provided for 24 hours a day.

SECTION 1.173. Section 263.101, Family Code, is amended to read as follows:

Sec. 263.101. DEPARTMENT TO FILE SERVICE PLAN. Not later than the 45th
day after the date the court renders a temporary order appointing the department as
temporary managing conservator of a child under Chapter 262, the department [or-ethei
ag Incy .... -'td as the ..... -" ........ of a ... ld] shall file a service plan.

SECTION 1.174. Section 263.102(a), Family Code, is amended to read as follows:

(a) The service plan must:

(1) be specific;

(2) be in writing in a language that the parents understand, or made otherwise
available;

(3) be prepared by the department [mother-ageneyl in conference with the child's
parents;

(4) state appropriate deadlines;

(5) state whether the goal of the plan is:

(A) return of the child to the child's parents;

(B) termination of parental rights and placement of the child for adoption; or
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(C) because of the child's special needs or exceptional circumstances, continuation
of the child's care out of the child's home;

(6) state steps that are necessary to:

(A) return the child to the child's home if the placement is in foster care;

(B) enable the child to remain in the child's home with the assistance of a service
plan if the placement is in the home under the department's [or other atgency]
supervision; or

(C) otherwise provide a permanent safe placement for the child;

(7) state the actions and responsibilities that are necessary for the child's parents to
take to achieve the plan goal during the period of the service plan and the assistance
to be provided to the parents by the department or other [authorized] agency toward
meeting that goal;

(8) state any specific skills or knowledge that the child's parents must acquire or
learn, as well as any behavioral changes the parents must exhibit, to achieve the plan
goal;

(9) state the actions and responsibilities that are necessary for the child's parents to
take to ensure that the child attends school and maintains or improves the child's ac-
ademic compliance;

(10) state the name of the person with the department [o] whom the
child's parents may contact for information relating to the child if other than the
person preparing the plan; and

(11) prescribe any other term or condition that the department [or-other-agency]
determines to be necessary to the service plan's success.

SECTION 1.175. Sections 263.103(a), (a-1), (c), and (d), Family Code, are amended
to read as follows:

(a) The original service plan shall be developed jointly by the child's parents and a
representative of the department [or other a-uthorized ageney, including informing the
parents of their rights in connection with the service plan process. If a parent is not able
or willing to participate in the development of the service plan, it should be so noted in
the plan.

(a-i) Before the original service plan is signed, the child's parents and the represen-
tative of the department [or other author-zed ageny shall discuss each term and condi-
tion of the plan.

(c) If the department [or other a-thor-Led agency] determines that the child's parents
are unable or unwilling to participate in the development of the original service plan or
sign the plan, the department may file the plan without the parents' signatures.

(d) The original service plan takes effect when:
(1) the child's parents and the appropriate representative of the department [or

other authoize.. ageny] sign the plan; or

(2) the court issues an order giving effect to the plan without the parents' signatures.

SECTION 1.176. Section 263.104(b), Family Code, is amended to read as follows:

(b) The amended service plan supersedes the previously filed service plan and takes
effect when:

(1) the child's parents and the appropriate representative of the department [or
other autho1  l ageny] sign the plan; or

(2) the department [or ather authorized ageny] determines that the child's parents
are unable or unwilling to sign the amended plan and files it without the parents'
signatures.

SECTION 1.177. Sections 263.202(a) and (b), Family Code, are amended to read as
follows:

(a) If all persons entitled to citation and notice of a status hearing under this chapter
were not served, the court shall make findings as to whether:
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(1) the department [or o] has exercised due diligence to locate all neces-
sary persons, including an alleged father of the child, regardless of whether the al-
leged father is registered with the registry of paternity under Section 160.402; and

(2) the child and each parent, alleged father, or relative of the child before the court
have furnished to the department all available information necessary to locate an
absent parent, alleged father, or relative of the child through exercise of due diligence.

(b) Except as otherwise provided by this subchapter, a status hearing shall be limited
to matters related to the contents and execution of the service plan filed with the court.
The court shall review the service plan that the department [or-ether-agency] filed under
this chapter for reasonableness, accuracy, and compliance with requirements of court
orders and make findings as to whether:

(1) a plan that has the goal of returning the child to the child's parents adequately
ensures that reasonable efforts are made to enable the child's parents to provide a safe
environment for the child;

(2) the child's parents have reviewed and understand the plan and have been ad-
vised that unless the parents are willing and able to provide the child with a safe
environment, even with the assistance of a service plan, within the reasonable period
of time specified in the plan, the parents' parental and custodial duties and rights may
be subject to restriction or to termination under this code or the child may not be
returned to the parents;

(3) the plan is reasonably tailored to address any specific issues identified by the
department [er -ther agency]; and

(4) the child's parents and the representative of the department [or- ther-agencly]
have signed the plan.

SECTION 1.178. Section 263.301(c), Family Code, is amended to read as follows:

(c) If a person entitled to notice under Chapter 102 or this section has not been
served, the court shall review the department's [or othcr agenyl'] efforts at attempting
to locate all necessary persons and requesting service of citation and the assistance of a
parent in providing information necessary to locate an absent parent.

SECTION 1.179. Section 263.303, Family Code, is amended to read as follows:

Sec. 263.303. PERMANENCY PROGRESS REPORT. (a) Not later than the 10th day
before the date set for each permanency hearing other than the first permanency hear-
ing, the department [or other authorized agency] shall file with the court and provide to
each party, the child's attorney ad litem, the child's guardian ad litem, and the child's
volunteer advocate a permanency progress report unless the court orders a different pe-
riod for providing the report.

(b) The permanency progress report must:

(1) recommend that the suit be dismissed; or

(2) recommend that the suit continue, and:

(A) identify the date for dismissal of the suit under this chapter;

(B) provide:

(i) the name of any person entitled to notice under Chapter 102 who has not
been served;

(ii) a description of the efforts by the department [or another agency] to locate
and request service of citation; and

(iii) a description of each parent's assistance in providing information necessary
to locate an unserved party;

(C) evaluate the parties' compliance with temporary orders and with the service
plan;

(D) evaluate whether the child's placement in substitute care meets the child's
needs and recommend other plans or services to meet the child's special needs or
circumstances;
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(E) describe the permanency plan for the child and recommend actions necessary
to ensure that a final order consistent with that permanency plan, including the
concurrent permanency goals contained in that plan, is rendered before the date for
dismissal of the suit under this chapter;

(F) with respect to a child 16 years of age or older, identify the services needed to
assist the child in the transition to adult life; and

(G) with respect to a child committed to the Texas Juvenile Justice Department
[Youth Comms .] or released under supervision by the Texas Juvenile Justice
Department [Youith Gamr.ssion]:

(i) evaluate whether the child's needs for treatment and education are being
met;

(ii) describe, using information provided by the Texas Juvenile Justice Depart-
ment [Youth Commissio ], the child's progress in any rehabilitation program
administered by the Texas Juvenile Justice Department [Youth .^ion ; and

(iii) recommend other plans or services to meet the child's needs.

(c) A parent whose parental rights are the subject of a suit affecting the parent-child
relationship, the attorney for that parent, or the child's attorney ad litem or guardian ad
litem may file a response to the department's [or other ageney's] report filed under
Subsection (b). A response must be filed not later than the third day before the date of
the hearing.

SECTION 1.180. Section 263.306(a), Family Code, as amended by Chapters 191
(S.B. 352), 204 (H.B. 915), and 688 (H.B. 2619), Acts of the 83rd Legislature, Regular
Session, 2013, is reenacted and amended to read as follows:

(a) At each permanency hearing the court shall:

(1) identify all persons or parties present at the hearing or those given notice but
failing to appear;

(2) review the efforts of the department [or another agerty] in:

(A) attempting to locate all necessary persons;

(B) requesting service of citation; and

(C) obtaining the assistance of a parent in providing information necessary to
locate an absent parent, alleged father, or relative of the child;

(3) review the efforts of each custodial parent, alleged father, or relative of the child
before the court in providing information necessary to locate another absent parent,
alleged father, or relative of the child;

(4) review any visitation plan or amended plan required under Section 263.107 and
render any orders for visitation the court determines necessary;

(5) return the child to the parent or parents if the child's parent or parents are will-
ing and able to provide the child with a safe environment and the return of the child
is in the child's best interest;

(6) place the child with a person or entity, other than a parent, entitled to service
under Chapter 102 if the person or entity is willing and able to provide the child with
a safe environment and the placement of the child is in the child's best interest;

(7) evaluate the department's efforts to identify relatives who could provide the
child with a safe environment, if the child is not returned to a parent or another
person or entity entitled to service under Chapter 102;

(8) evaluate the parties' compliance with temporary orders and the service plan;

(9) identify an education decision-maker for the child if one has not previously been
identified;

(10) review the medical care provided to the child as required by Section 266.007;

(11) [(9)] ensure the child has been provided the opportunity, in a developmentally
appropriate manner, to express the child's opinion on the medical care provided;
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(12) [(-1)] for a child receiving psychotropic medication, determine whether the
child:

(A) has been provided appropriate psychosocial therapies, behavior strategies,
and other non-pharmacological interventions; and

(B) has been seen by the prescribing physician, physician assistant, or advanced
practice nurse at least once every 90 days for purposes of the review required by
Section 266.011;

(13) [(--)] determine whether:

(A) the child continues to need substitute care;

(B) the child's current placement is appropriate for meeting the child's needs,
including with respect to a child who has been placed outside of the state, whether
that placement continues to be in the best interest of the child; and

(C) other plans or services are needed to meet the child's special needs or circum-
stances;

(14) [(--2] if the child is placed in institutional care, determine whether efforts have
been made to ensure placement of the child in the least restrictive environment con-
sistent with the best interest and special needs of the child;

(15) [(-1] if the child is 16 years of age or older, order services that are needed to
assist the child in making the transition from substitute care to independent living if
the services are available in the community;

(16) [(-4-)] determine plans, services, and further temporary orders necessary to
ensure that a final order is rendered before the date for dismissal of the suit under
this chapter;

(17) [(464] if the child is committed to the Texas Juvenile Justice Department or
released under supervision by the Texas Juvenile Justice Department, determine
whether the child's needs for treatment, rehabilitation, and education are being met;
and

(18) [(-16] determine the date for dismissal of the suit under this chapter and give
notice in open court to all parties of:

(A) the dismissal date;

(B) the date of the next permanency hearing; and

(C) the date the suit is set for trial.

SECTION 1.181. Section 263.307(b), Family Code, is amended to read as follows:

(b) The following factors should be considered by the court and [;] the department[;
and other atuthorized agenceie] in determining whether the child's parents are willing
and able to provide the child with a safe environment:

(1) the child's age and physical and mental vulnerabilities;

(2) the frequency and nature of out-of-home placements;

(3) the magnitude, frequency, and circumstances of the harm to the child;

(4) whether the child has been the victim of repeated harm after the initial report
and intervention by the department [or oer-ageney];

(5) whether the child is fearful of living in or returning to the child's home;

(6) the results of psychiatric, psychological, or developmental evaluations of the
child, the child's parents, other family members, or others who have access to the
child's home;

(7) whether there is a history of abusive or assaultive conduct by the child's family
or others who have access to the child's home;

(8) whether there is a history of substance abuse by the child's family or others who
have access to the child's home;
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(9) whether the perpetrator of the harm to the child is identified;

(10) the willingness and ability of the child's family to seek out, accept, and complete
counseling services and to cooperate with and facilitate an appropriate agency's close
supervision;

(11) the willingness and ability of the child's family to effect positive environmental
and personal changes within a reasonable period of time;

(12) whether the child's family demonstrates adequate parenting skills, including
providing the child and other children under the family's care with:

(A) minimally adequate health and nutritional care;

(B) care, nurturance, and appropriate discipline consistent with the child's physi-
cal and psychological development;

(C) guidance and supervision consistent with the child's safety;

(D) a safe physical home environment;

(E) protection from repeated exposure to violence even though the violence may
not be directed at the child; and

(F) an understanding of the child's needs and capabilities; and

(13) whether an adequate social support system consisting of an extended family
and friends is available to the child.

SECTION 1.182. Sections 263.502(a) and (c), Family Code, are amended to read as
follows:

(a) Not later than the 10th day before the date set for a placement review hearing, the
department [or other authorited agencyl shall file a placement review report with the
court and provide a copy to each person entitled to notice under Section 263.501(d).

(c) The placement review report must identify the department's permanency goal for
the child and must:

(1) evaluate whether the child's current placement is appropriate for meeting the
child's needs;

(2) evaluate whether efforts have been made to ensure placement of the child in the
least restrictive environment consistent with the best interest and special needs of the
child if the child is placed in institutional care;

(3) contain a transition plan for a child who is at least 16 years of age that identifies
the services and specific tasks that are needed to assist the child in making the transi-
tion from substitute care to adult living and describes the services that are being
provided through the Transitional Living Services Program operated by the depart-
ment;

(4) evaluate whether the child's current educational placement is appropriate for
meeting the child's academic needs;

(5) identify other plans or services that are needed to meet the child's special needs
or circumstances;

(6) describe the efforts of the department [or autho zed ageney] to place the child
for adoption if parental rights to the child have been terminated and the child is
eligible for adoption, including efforts to provide adoption promotion and support ser-
vices as defined by 42 U.S.C. Section 629a and other efforts consistent with the federal
Adoption and Safe Families Act of 1997 (Pub. L. No. 105-89);

(7) for a child for whom the department has been named managing conservator in a
final order that does not include termination of parental rights, describe the efforts of
the department to find a permanent placement for the child, including efforts to:

(A) work with the caregiver with whom the child is placed to determine whether
that caregiver is willing to become a permanent placement for the child;

(B) locate a relative or other suitable individual to serve as permanent managing
conservator of the child; and
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(C) evaluate any change in a parent's circumstances to determine whether:

(i) the child can be returned to the parent; or

(ii) parental rights should be terminated;

(8) with respect to a child committed to the Texas Juvenile Justice Department or
released under supervision by the Texas Juvenile Justice Department:

(A) evaluate whether the child's needs for treatment and education are being met;

(B) describe, using information provided by the Texas Juvenile Justice Depart-
ment, the child's progress in any rehabilitation program administered by the Texas
Juvenile Justice Department; and

(C) recommend other plans or services to meet the child's needs; and

(9) identify any placement changes that have occurred since the most recent court
hearing concerning the child and describe any barriers to sustaining the child's place-
ment, including any reason for which a substitute care provider has requested a place-
ment change.

SECTION 1.183. Section 263.503(a), Family Code, as amended by Chapters 204
(H.B. 915) and 688 (H.B. 2619), Acts of the 83rd Legislature, Regular Session, 2013, is
reenacted and amended to read as follows:

(a) At each placement review hearing, the court shall determine whether:

(1) the child's current placement is necessary, safe, and appropriate for meeting the
child's needs, including with respect to a child placed outside of the state, whether the
placement continues to be appropriate and in the best interest of the child;

(2) efforts have been made to ensure placement of the child in the least restrictive
environment consistent with the best interest and special needs of the child if the
child is placed in institutional care;

(3) the services that are needed to assist a child who is at least 16 years of age in
making the transition from substitute care to independent living are available in the
community;

(4) the child is receiving appropriate medical care;

(5) the child has been provided the opportunity, in a developmentally appropriate
manner, to express the child's opinion on the medical care provided;

(6) for a child who is receiving psychotropic medication, the child:

(A) has been provided appropriate psychosocial therapies, behavior strategies,
and other non-pharmacological interventions; and

(B) has been seen by the prescribing physician, physician assistant, or advanced
practice nurse at least once every 90 days for purposes of the review required by
Section 266.011;

(7) other plans or services are needed to meet the child's special needs or circum-
stances;

(8) the department [or auth, 1zed agentcy] has exercised due diligence in attempting
to place the child for adoption if parental rights to the child have been terminated and
the child is eligible for adoption;

(9) for a child for whom the department has been named managing conservator in a
final order that does not include termination of parental rights, a permanent place-
ment, including appointing a relative as permanent managing conservator or return-
ing the child to a parent, is appropriate for the child;

(10) for a child whose permanency goal is another planned, permanent living ar-
rangement, the department has:

(A) documented a compelling reason why adoption, permanent managing
conservatorship with a relative or other suitable individual, or returning the child to
a parent is not in the child's best interest; and
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(B) identified a family or other caring adult who has made a permanent commit-
ment to the child;

(11) the department [or auth r.zd agency] has made reasonable efforts to finalize
the permanency plan that is in effect for the child; [aftd]

(12) if the child is committed to the Texas Juvenile Justice Department or released
under supervision by the Texas Juvenile Justice Department, the child's needs for
treatment, rehabilitation, and education are being met;

(13) [4%] an education decision-maker for the child has been identified; and

(14) [(441)] the child's education needs and goals have been identified and addressed.

SECTION 1.184. Section 264.0091, Family Code, is amended to read as follows:

Sec. 264.0091. USE OF TELECONFERENCING AND VIDEOCONFERENCING
TECHNOLOGY. Subject to the availability of funds, the department, in cooperation
with district and county courts, shall expand the use of teleconferencing and
videoconferencing to facilitate participation by medical experts, children, and other
individuals in court proceedings, including children for whom the department [,-anau-
thie,] or a licensed child-placing agency has been appointed managing con-
servator and who are committed to the Texas Juvenile Justice Department [yout
GOMaffssiort].

SECTION 1.185. Section 264.010(d), Family Code, is amended to read as follows:

(d) A child abuse prevention and protection plan must:

(1) specify the manner of communication between entities who are parties to the
plan, including the department, the commission [Texas Department cf Human Ser
vieea], local law enforcement agencies, the county and district attorneys, members of
the medical and social service community, foster parents, and child advocacy groups;
and

(2) provide other information concerning the prevention and investigation of child
abuse in the area for which the plan is adopted.

SECTION 1.186. Section 264.0111(e), Family Code, is amended to read as follows:

(e) The executive commissioner [department] may adopt rules to implement this
section.

SECTION 1.187. Section 264.0145(b), Family Code, is amended to read as follows:

(b) The executive commissioner [dfepartmelt] by rule shall establish guidelines that
prioritize requests to release case records, including those made by an adult previously
in the department's managing conservatorship.

SECTION 1.188. Sections 264.101(b) and (d), Family Code, are amended to read as
follows:

(b) The department may not pay the cost of protective foster care for a child for whom
the department has been named managing conservator under an order rendered solely
under Section 161.O01(b)(1)(J) [ ............ ].

(d) The executive commissioner [of the Health and Hur.. Se_..s Co^ :_._ni may
adopt rules that establish criteria and guidelines for the payment of foster care, includ-
ing medical care, for a child and for providing care for a child after the child becomes 18
years of age if the child meets the requirements for continued foster care under Subsec-
tion (a-i).

SECTION 1.189. Sections 264.107(a) and (b), Family Code, are amended to read as
follows:

(a) The department shall use a system for the placement of children in contract resi-
dential care, including foster care, that conforms to the levels of care adopted [aft-d

Iana by the executive commissioner [calth and H oCt em es , om isio,].

(b) The department shall use the standard application provided by the Health and
Human Services Commission for the placement of children in contract residential care
[as adopted and metnaned bythe Health antd uman Service Co~m ~in.
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SECTION 1.190. Section 264.1075(b), Family Code, is amended to read as follows:

(b) As soon as possible after a child begins receiving foster care under this subchapter,
the department shall assess whether the child has a developmental or intellectual dis-
ability [or met t rtda, .. The commission shall establish the procedures that the
department must use in making an assessment under this subsection. The procedures
may include screening or participation by:

(1) a person who has experience in childhood developmental or intellectual dis-
abilities [or mental retardaton;

(2) a local intellectual and developmental disability [mental ... ......] authority;
or

(3) a provider in a county with a local child welfare board.

SECTION 1.191. Section 264.108(f), Family Code, is amended to read as follows:.

(f) The executive commissioner [depa.tment] by rule shall define what constitutes a
delay under Subsections (b) and (d).

SECTION 1.192. Sections 264.110(b) and (g), Family Code, are amended to read as
follows:

(b) A person registered under this section must satisfy requirements adopted by rule
by the executive commissioner [departmenl.

(g) The department may refuse to place a child with a person registered under this
section only for a reason permitted under criteria adopted by the executive commissioner
by [depptame lt] rule.

SECTION 1.193. Section 264.112(a), Family Code, is amended to read as follows:

(a) The department shall report the status for children in substitute care to the execu-
tive commissioner [Board of Pr.o ttiv and .l.t.ry-- Svi]e at least once every 12
months.

SECTION 1.194. Section 264.121(a), Family Code, is amended to read as follows:

(a) The department shall address the unique challenges facing foster children in the
conservatorship of the department who must transition to independent living by:

(1) expanding efforts to improve transition planning and increasing the availability
of transitional family group decision-making to all youth age 14 or older in the
department's permanent managing conservatorship, including enrolling the youth in
the Preparation for Adult Living Program before the age of 16;

(2) coordinating with the commission [Health and Human ..... ,^G'om^ I to
obtain authority, to the extent allowed by federal law, the state Medicaid plan, the
Title IV-E state plan, and any waiver or amendment to either plan, necessary to:

(A) extend foster care eligibility and transition services for youth up to age 21 and
develop policy to permit eligible youth to return to foster care as necessary to
achieve the goals of the Transitional Living Services Program; and

(B) extend Medicaid coverage for foster care youth and former foster care youth
up to age 21 with a single application at the time the youth leaves foster care; and

(3) entering into cooperative agreements with the Texas Workforce Commission and
local workforce development boards to further the objectives of the Preparation for
Adult Living Program. The department, the Texas Workforce Commission, and the lo-
cal workforce development boards shall ensure that services are prioritized and
targeted to meet the needs of foster care and former foster care children and that such
services will include, where feasible, referrals for short-term stays for youth needing
housing.

SECTION 1.195. Section 264.124(b), Family Code, as added by Chapter 423 (S.B.
430), Acts of the 83rd Legislature, Regular Session, 2013, is amended to read as follows:

(b) The department, in accordance with department rules [ ."
rte], shall implement a process to verify that each foster parent who is seeking monetary
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assistance from the department for day care for a foster child has attempted to find ap-
propriate day-care services for the foster child through community services, including
Head Start programs, prekindergarten classes, and early education programs offered in
public schools. The department shall specify the documentation the foster parent must
provide to the department to demonstrate compliance with the requirements established
under this subsection.

SECTION 1.196. Section 264.205(b), Family Code, is amended to read as follows:

(b) A swift adoption team shall consist of department personnel who shall operate
under policies adopted by rule by the executive commissioner [departme]. The depart-
ment shall set priorities for the allocation of department resources to enable a swift
adoption team to operate successfully under the policies adopted under this subsection.

SECTION 1.197. Section 264.506(b), Family Code, is amended to read as follows:

(b) To achieve its purpose, a review team shall:

(1) adapt and implement, according to local needs and resources, the model protocols
developed by the department and the committee;

(2) meet on a regular basis to review child fatality cases and recommend methods to
improve coordination of services and investigations between agencies that are
represented on the team;

(3) collect and maintain data as required by the committee; and

(4) submit to the [burateu-oef vital statistics unit data reports on deaths reviewed as
specified by the committee.

SECTION 1.198. Section 264.507, Family Code, is amended to read as follows:

Sec. 264.507. DUTIES OF PRESIDING OFFICER. The presiding officer of a review
team shall:

(1) send notices to the review team members of a meeting to review a child fatality;

(2) provide a list to the review team members of each child fatality to be reviewed
at the meeting;

(3) submit data reports to the [bureatu-oef vital statistics unit not later than the
30th day after the date on which the review took place; and

(4) ensure that the review team operates according to the protocols developed by
the department and the committee, as adapted by the review team.

SECTION 1.199. Section 264.514(a), Family Code, is amended to read as follows:

(a) A medical examiner or justice of the peace notified of a death of a child under Sec-
tion 264.513 shall hold an inquest under Chapter 49, Code of Criminal Procedure, to
determine whether the death is unexpected or the result of abuse or neglect. An inquest
is not required under this subchapter if the child's death is expected and is due to a con-
genital or neoplastic disease. A death caused by an infectious disease may be considered
an expected death if:

(1) the disease was not acquired as a result of trauma or poisoning;

(2) the infectious organism is identified using standard medical procedures; and

(3) the death is not reportable to the [Texa] Department of State Health Services
under Chapter 81, Health and Safety Code.

SECTION 1.200. Section 264.614(d), Family Code, is amended to read as follows:

(d) The executive commissioner [of th Health and Human S : ees mmision]
shall adopt rules necessary to implement this section.

SECTION 1.201. Section 264.753, Family Code, is amended to read as follows:

Sec. 264.753. EXPEDITED PLACEMENT. The department [or other authorized
entity] shall expedite the completion of the background and criminal history check, the
home study, and any other administrative procedure to ensure that the child is placed
with a qualified relative or caregiver as soon as possible after the date the caregiver is
identified.
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SECTION 1.202. Section 264.755(d), Family Code, is amended to read as follows:

(d) The department, in accordance with department rules [...etitiv omr .
rule], shall implement a process to verify that each relative and designated caregiver
who is seeking monetary assistance or additional support services from the department
for day care as defined by Section 264.124 for a child under this section has attempted to
find appropriate day-care services for the child through community services, including
Head Start programs, prekindergarten classes, and early education programs offered in
public schools. The department shall specify the documentation the relative or
designated caregiver must provide to the department to demonstrate compliance with
the requirements established under this subsection. The department may not provide
monetary assistance or additional support services to the relative or designated caregiver
for the day care unless the department receives the required verification.

SECTION 1.203. The following provisions of the Family Code are repealed:

(1) Section 101.002;

(2) Section 161.002(c);

(3) Section 162.305;

(4) Sections 261.001(3) and (8);

(5) Section 262.008(c);

(6) Section 263.1015;

(7) Section 264.007;

(8) Section 264.105;

(9) Section 264.106;

(10) Section 264.1063;

(11) Section 264.107(f);

(12) Section 264.206;

(13) Sections 264.501(2) and (5); and

(14) Subchapter H, Chapter 264.

ARTICLE 2. GOVERNMENT CODE

SECTION 2.001. Section 403.1066(c), Government Code, is amended to read as
follows:

(c) The available earnings of the fund may be appropriated to the [Texas] Department
of State Health Services for the purpose of providing services at a public health hospital
as defined by Section 13.033, Health and Safety Code, [the Texas ... .tr for infet.
Disease] and grants, loans, or loan guarantees to public or nonprofit community hospitals
with 125 beds or fewer located in an urban area of the state.

SECTION 2.002. Section 411.110(a), Government Code, is amended to read as follows:

(a) The Department of State Health Services is entitled to obtain from the depart-
ment criminal history record information maintained by the department that relates to:

(1) a person who is:

(A) an applicant for a license or certificate under the Emergency Health Care
[Mdi..Se. Sva] Act (Chapter 773, Health and Safety Code);

(B) an owner or manager of an applicant for an emergency medical services
provider license under that Act; or

(C) the holder of a license or certificate under that Act;

(2) an applicant for a license or a license holder under Subchapter N, Chapter 431,
Health and Safety Code;

(3) an applicant for a license, the owner or manager of an applicant for a massage
establishment license, or a license holder under Chapter 455, Occupations Code;
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(4) an applicant for employment at or current employee of:
(A) a public health hospital as defined by Section 13.033, Health and Safety Code

[the Texas Canter for Lfeetietts Disease]; or

(B) the South Texas Health Care System; or

(5) an applicant for employment at, current employee of, or person who contracts or
may contract to provide goods or services with:

(A) the vital statistics unit of the Department of State Health Services; or

(B) the Council on Sex Offender Treatment or other division or component of the
Department of State Health Services that monitors sexually violent predators as
described by Section 841.003(a), Health and Safety Code.

SECTION 2.003. Section 411.1131, Government Code, is amended to read as follows:

Sec. 411.1131. ACCESS TO CRIMINAL HISTORY RECORD INFORMATION: DE-
PARTMENT OF ASSISTIVE AND REHABILITATIVE SERVICES [TEXAS COMMI&
S N FOR THE DEAF AND HLARD OF HEARLING]. (a) The Department of Assistive
and Rehabilitative Services [Texas . , ,0 fs-im- for the-Deaf and H4ard of Hering] is
entitled to obtain from the department criminal history record information maintained
by the department that relates to a person who is an applicant for a staff position at an
outdoor training program for children who are deaf or hard of hearing conducted by a
private entity through a contract with the Department of Assistive and Rehabilitative
Services [eomninission] in accordance with Section 81.013, Human Resources Code.

(b) Criminal history record information obtained by the Department of Assistive and
Rehabilitative Services [Texas om-m"sion for the Deaf and Hard of Heari] under
Subsection (a) may be used only to evaluate an applicant for a staff position at an out-
door training program for children who are deaf or hard of hearing. The Department of
Assistive and Rehabilitative Service [T C( _ for theaf And Hard of Hear
ing] may release or disclose the information to a private entity described by Subsection
(a) for that purpose.

(c) The Department of Assistive and Rehabilitative Services [Texas C --- ":-'n for the
Deaf and Hard of Hearing] may not release or disclose information obtained under
Subsection (a), except on court order or with the consent of the person who is the subject
of the criminal history record information, and shall destroy all criminal history record
information obtained under Subsection (a) after the information is used for its autho-
rized purpose.

SECTION 2.004. Section 411.114(a)(3), Government Code, is amended to read as
follows:

(3) The Department of Family and Protective Services is entitled to obtain from the
department criminal history record information maintained by the department that
relates to a person who is:

(A) a volunteer or applicant volunteer with a local affiliate in this state of Big
Brothers/Big Sisters of America;

(B) a volunteer or applicant volunteer with the "I Have a Dream/Houston" pro-
gram;

(C) a volunteer or applicant volunteer with an organization that provides court-
appointed special advocates for abused or neglected children;

(D) a person providing, at the request of the child's parent, in-home care for a
child who is the subject of a report alleging the child has been abused or neglected;

(E) a volunteer or applicant volunteer with a Texas chapter of the Make-a-Wish
Foundation of America;

(F) a person providing, at the request of the child's parent, in-home care for a
child only if the person gives written consent to the release and disclosure of the in-
formation;

(G) a child who is related to the caretaker, as determined under Section 42.002,

51
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Human Resources Code, and who resides in 'or is present in a child-care facility or
family home, other than a child described by Subdivision (2)(C), or any other person
who has unsupervised access to a child in the care of a child-care facility or family
home;

(H) an applicant for a position with the Department of Family and Protective Ser-
vices, other than a position described by Subdivision (2)(D), regardless of the duties
of the position;

(I) a volunteer or applicant volunteer with the Department of Family and Protec-
tive Services, other than a registered volunteer, regardless of the duties to be
performed;

(J) a person providing or applying to provide in-home, adoptive, or foster care for
children to the extent necessary to comply with Subchapter B, Chapter 162, Family
Code;

(K) a Department of Family and Protective Services employee, other than an em-
ployee described by Subdivision (2)(H), regardless of the duties of the employee's po-
sition;

(L) a relative of a child in the care of the Department of Family and Protective
Services, to the extent necessary to comply with Section 162.007, Family Code;

(M) a person, other than an alleged perpetrator in a report described in Subdivi-
sion (2)(I), living in the residence in which the alleged victim of the report resides;

(N) [a .trat.r or a emoye of a..ntat.r who deliver . .rves to a ward of
t De~partment of Faily anid Proteetive Se, ie,.inder a eotrat wth theetate

of the ward;

[(0)) a person. who seek 1n~~~ visits with a ward of the Department of
Famuily ad Prteeti, Sev s ifeludiin relative o.the ward;

[(P)] an employee, volunteer, or applicant volunteer of a children's advocacy center
under Subchapter E, Chapter 264, Family Code, including a member of the govern-
ing board of a center;

(0) [(Q)] an employee of, an applicant for employment with, or a volunteer or an
applicant volunteer with an entity or person that contracts with the Department of
Family and Protective Services and has access to confidential information in the
department's records, if the employee, applicant, volunteer, or applicant volunteer
has or will have access to that confidential information;

(P) [(R)] an employee of or volunteer at, or an applicant for employment with or to
be a volunteer at, an entity that provides supervised independent living services to
a young adult receiving extended foster care services from the Department of Fam-
ily and Protective Services;

(Q) [(&)] a person 14 years of age or older who will be regularly or frequently
working or staying in a host home that is providing -supervised independent living
services to a young adult receiving extended foster care services from the Depart-
ment of Family and Protective Services; or

(R) [(MT)] a person who volunteers to supervise visitation under Subchapter B,
Chapter 263, Family Code.

SECTION 2.005. Sections 411.1386(a-1) and (a-3), Government Code, are amended
to read as follows:

(a-i) The Department of Aging and Disability Services shall obtain from the Depart-
ment of Public Safety criminal history record information maintained by the Depart-
ment of Public Safety that relates to each individual who is or will be providing guardian-
ship services to a ward of or referred by the Department of Aging and Disability Services,
including:

(1) an employee of or an applicant selected for an employment position with the
Department of Aging and Disability Services;

(2) a volunteer or an applicant selected to volunteer with the Department of Aging
and Disability Services;
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(3) an employee of or an applicant selected for an employment position with a busi-
ness entity or other person that contracts with the Department of Aging and Disabil-
ity Services to provide guardianship services to a ward referred by the department;
[lad]

(4) a volunteer or an applicant selected to volunteer with a business entity or
person described by Subdivision (3); and

(5) a contractor or an employee of a contractor who provides services to a ward of the
Department of Aging and Disability Services under a contract with the estate of the
ward.

(a-3) The information in Subsection (a-i) regarding employees, contractors, or
volunteers providing guardianship services must be obtained annually.

SECTION 2.006. Section 411.13861, Government Code, is amended by amending
Subsection (a) and adding Subsection (e) to read as follows:

(a) The Department of Aging and Disability Services is entitled to obtain from the
Department of Public Safety criminal history record information maintained by the
Department of Public Safety that relates to a person:

(1) required to undergo a background and criminal history check under Chapter
248A, Health and Safety Code; or

(2) who seeks unsupervised visits with a ward of the department, including a rela-
tive of the ward.

(e) In this section, "ward" has the meaning assigned by Section 1002.030, Estates Code.

SECTION 2.007. Section 531.001, Government Code, is amended by amending
Subdivisions (4-a) and (6) and adding Subdivision (4-b) to read as follows:

(4-a) "Home telemonitoring service" means a health service that requires scheduled
remote monitoring of data related to a patient's health and transmission of the data to
a licensed home and community support services [health] agency or a hospital, as
those terms are defined by Section 531.02164(a).

(4-b) "Medicaid" means the medical assistance program established under Chapter
32, Human Resources Code.

(6) "Section 1915(c) waiver program" means a federally funded [Medieaid] program
of the state under Medicaid that is authorized under Section 1915(c) of the federal
Social Security Act (42 U.S.C. Section 1396n(c)).

SECTION 2.008. Section 531.0055(b), Government Code, is amended to read as
follows:

(b) The commission shall:

(1) supervise the administration and operation of [the] Medicaid [program], includ-
ing the administration and operation of the Medicaid managed care system in accor-
dance with Section 531.021;

(2) perform information systems planning and management for health and human
services agencies under Section 531.0273, with:

(A) the provision of information technology services at health and human services
agencies considered to be a centralized administrative support service either
performed by commission personnel or performed under a contract with the commis-
sion; and

(B) an emphasis on research and implementation on a demonstration or pilot
basis of appropriate and efficient uses of new and existing technology to improve the
operation of health and human services agencies and delivery of health and human
services;

(3) monitor and ensure the effective use of all federal funds received by a health
and human services agency in accordance with Section 531.028 and the General Ap-
propriations Act;
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(4) implement Texas Integrated Enrollment Services as required by Subchapter F,
except that notwithstanding Subchapter F, determining eligibility for benefits under
the following programs is the responsibility of and must be centralized by the
commission:

(A) the child health plan program;

(B) the financial assistance program under Chapter 31, Human Resources Code;

(C) Medicaid [the medical a.sta... progr Chtne .. tr 82, Human Re
sources- ode];

(D) the supplemental nutrition [nutritionaa] assistance program [programs] under
Chapter 33, Human Resources Code;

(E) long-term care services, as defined by Section 22.0011, Human Resources
Code;

(F) community-based support services identified or provided in accordance with
Section 531.02481; and

(G) other health and human services programs, as appropriate; and

(5) implement programs intended to prevent family violence and provide services to
victims of family violence.

SECTION 2.009. Subchapter A, Chapter 531, Government Code, is amended by add-
ing Section 531.00551 to read as follows:

Sec. 531.00551. PROCEDURES FOR ADOPTING RULES AND POLICIES. (a) The
executive commissioner shall develop procedures for adopting rules for the health and hu-
man services agencies. The procedures must specify the manner in which the health and
human services agencies may participate in the rulemaking process.

(b) A health and human services agency shall assist the executive commissioner in the
development of policies and guidelines needed for the administration of the agency's func-
tions and shall submit any proposed policies and guidelines to the executive commissioner.
The agency may implement a proposed policy or guideline only if the executive commis-
sioner approves the policy or guideline.

SECTION 2.010. Section 531.006, Government Code, is amended to read as follows:

Sec. 531.006. ELIGIBILITY. (a) A person is not eligible for appointment as executive
commissioner if the person or the person's spouse is an employee, officer, or paid consul-
tant of a trade association in a field under the commission's jurisdiction.

(b) A person who is required to register as a lobbyist under Chapter 305 because of
the person's activities for compensation in.or on behalf of a profession related to a field
under the commission's jurisdiction may not serve as executive commissioner.

(c) A person is not eligible for appointment as executive commissioner if the person
has a financial interest in a corporation, organization, or association under contract
with:

(1) the [Tetta] Department of State Health Services, if the contract involves mental
health services;

(2) the Department of Aging and Disability Services [Mental Health and Mental
Retardaion], if the contract involves intellectual and developmental disability services;

(3) a local mental health or intellectual and developmental disability [tnenA
retardaion] authority;[;] or

(4) a community center.

SECTION 2.011. Section 531.007, Government Code, is amended to read as follows:

Sec. 531.007. TERM. The executive commissioner serves a two-year term expiring
February 1 of each odd-numbered year.

SECTION 2.012. Section 531.008(c), Government Code, is amended to read as follows:

(c) The executive commissioner shall establish the following divisions and offices
within the commission:
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(1) the eligibility services division to make eligibility determinations for services
provided through the commission or a health and human services agency related to:

(A) the child health plan program;

(B) the financial assistance program under Chapter 31, Human Resources Code;

(C) Medicaid [the .. dialassistance program under hapte 2,H Human R

(D) the supplemental nutrition [nutritierial] assistance program [programs] under
Chapter 33, Human Resources Code;

(E) long-term care services, as defined by Section 22.0011, Human Resources
Code;

(F) community-based support services identified or provided in accordance with
Section 531.02481; and

(G) other health and human services programs, as appropriate;

(2) the office of inspector general to perform fraud and abuse investigation and
enforcement functions as provided by Subchapter C and other law;

(3) the office of the ombudsman to:

(A) provide dispute resolution services for the commission and the health and hu-
man services agencies; and

(B) perform consumer protection functions related to health and human services;

(4) a purchasing division as provided by Section 531.017; and

(5) an internal audit division to conduct a program of internal auditing in accor-
dance with [C .. vernment Go-,] Chapter 2102.

SECTION 2.013. Section 531.0081, Government Code, is amended to read as follows:

Sec. 531.0081. [GI4Ge-O.] MEDICAL TECHNOLOGY. [(a) in thi seetien, ".ffi'
means the coffi ofmeieal tehneog.]

(b) The commission shall [establh the ffi of medical teCe.hnooy w.ithi the
cmmission. The offite shall] explore and evaluate new developments in medical technol-
ogy and propose implementing the technology in Medicaid [the edieal a oistane.
program undar Chapter 32, Hu ma - Code], if appropriate and cost-effective.

(c) Commission [Offtee] staff implementing this section must have skills and experi-
ence in research regarding health care technology.

SECTION 2.014. Section 531.0082(d), Government Code, is amended to read as
follows:

(d) Not later than the 30th day following the end of each calendar quarter, the data
analysis unit shall provide an update on the unit's activities and findings to the governor,
the lieutenant governor, the speaker of the house of representatives, the chair of the
Senate Finance Committee, the chair of the House Appropriations Committee, and the
chairs of the standing committees of the senate and house of representatives having ju-
risdiction over [the] Medicaid [program].

SECTION 2.015. Sections 531.009(a), (b), (c), (d), (e), and (g), Government Code, are
amended to read as follows:

(a) The executive commissioner shall employ a medical director to provide medical
expertise to the executive commissioner and the commission and may employ other
personnel necessary to administer the commission's duties.

(b) The executive commissioner [or th-e a co]mmissi degna repr.........el
shall develop an intra-agency career ladder program, one part of which must require the
intra-agency posting of all non-entry-level positions concurrently with any public posting.

(c) The executive commissioner [or the emmi sieonr'd designated represent I shall
develop a system of annual performance evaluations based on measurable job tasks. All
merit pay for commission employees must be based on the system established under this
subsection.
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(d) The executive commissioner shall provide to commission employees as often as is
necessary information regarding their qualifications under this chapter and their re-
sponsibilities under applicable laws relating to standards of conduct for state employees.

(e) The executive commissioner [r the ... m... .... ' deag .. t. d presentative]
shall prepare and maintain a written policy statement that implements a program of
equal employment opportunity to ensure that all personnel transactions are made
without regard to race, color, disability, sex, religion, age, or national origin.

(g) The policy statement described by Subsection (e) must:

(1) be updated annually;
(2) be reviewed by the Texas Workforce Commission civil rights division [state-GCrt-
misio.no Human Rights] for compliance with Subsection (f)(1); and

(3) be filed with the governor's office.

SECTION 2.016. Section 531.011(d), Government Code, is amended to read as follows:

(d) The executive commissioner by rule shall establish methods by which the public,
consumers, and service recipients can be notified of the mailing addresses and telephone
numbers of appropriate agency personnel for the purpose of directing complaints to the
commission. The commission may provide for that notification:

(1) on each registration form, application, or written contract for services of a
person regulated by the commission;

(2) on a sign prominently displayed in the place of business of each person regulated
by the commission; or

(3) in a bill for service provided by a person regulated by the commission.

SECTION 2.017. Section 531.012, Government Code, is amended to read as follows:

Sec. 531.012. ADVISORY COMMITTEES. The executive commissioner may appoint
advisory committees as needed.

SECTION 2.018. Section 531.020, Government Code, is amended to read as follows:

Sec. 531.020. OFFICE OF COMMUNITY ACCESS AND SERVICES
[GT6 A -O N ^ . The executive commissioner shall establish within the commission

an office of community access and services [eolabr.tio. ]. The office is responsible for:

(1) collaborating with community, state, and federal stakeholders to improve the
elements of the health care system that are involved in the delivery of Medicaid ser-
vices; and

(2) sharing with Medicaid providers, including hospitals, any best practices, re-
sources, or other information regarding improvements to the health care system.

SECTION 2.019. Section 531.021, Government Code, is amended to read as follows:

Sec. 531.021. ADMINISTRATION OF MEDICAID [PROGRAM]. (a) The commission
is the state agency designated to administer federal Medicaid [medical assistaftce]
funds.

(b) The commission shall:
(1) plan and direct [the] Medicaid [program] in each agency that operates a portion

of [the] Medicaid [p ]grttml, including the management of the Medicaid managed care
system and the development, procurement, management, and monitoring of contracts
necessary to implement the Medicaid managed care system; and

(2) [adopt reasonble rules and sn a - en .. .deternation of fees,
...h rge, and rates for mcdial asitanee payments tinder Chapter 82, H..man Re

[(4)] establish requirements for and define the scope of the ongoing evaluation of the
Medicaid managed care system conducted in conjunction with the Department of State
Health Services [Texas Health Care informaton G - - il] under Section 108.0065,
Health and Safety Code.
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(b-1) The executive commissioner shall adopt reasonable rules and standards govern-
ing the determination of fees, charges, and rates for Medicaid payments.

(c) The executive commissioner [commission] in the [is] adoption of reasonable rules
and standards under Subsection (b-i) [(b*2)] shall include financial performance stan-
dards that, in the event of a proposed rate reduction, provide private ICF-HID [IGF-MR]
facilities and home and community-based services providers with flexibility in determin-
ing how to use Medicaid [imedical assistance] payments to provide services in the most
cost-effective manner while continuing to meet the state and federal requirements of
[the] Medicaid [program].

(d) In adopting rules and standards required by Subsection (b-i) [EbX2], the executive
commissioner [commissionr] may provide for payment of fees, charges, and rates in accor-
dance with:

(1) formulas, procedures, or methodologies prescribed by the commission's rules;

(2) applicable state or federal law, policies, rules, regulations, or guidelines;

(3) economic conditions that substantially and materially affect provider participa-
tion in [the] Medicaid [program], as determined by the executive commissioner; or

(4) available levels of appropriated state and federal funds.

(e) Notwithstanding any other provision of Chapter 32, Human Resources Code,
Chapter 533, or this chapter, the commission may adjust the fees, charges, and rates
paid to Medicaid providers as necessary to achieve the objectives of [the] Medicaid
[program] in a manner consistent with the considerations described by Subsection (d).

(f) In adopting rates for Medicaid [medical assistane] payments under Subsection
(b-i) [(b(2-)], the executive commissioner may adopt reimbursement rates for appropri-
ate nursing services provided to recipients with certain health conditions if those ser-
vices are determined to provide a cost-effective alternative to hospitalization. A physi-
cian must certify that the nursing services are medically appropriate for the recipient
for those services to qualify for reimbursement under this subsection.

(g) In adopting rates for Medicaid [medieal acsistan] payments under Subsection
(b-1) [(b)(2)], the executive commissioner may adopt cost-effective reimbursement rates
for group appointments with Medicaid [medical assistai.e] providers for certain diseases
and medical conditions specified by rules of the executive commissioner.

SECTION 2.020. Sections 531.0211(a) and (c), Government Code, are amended to
read as follows:

(a) In adopting rules to implement a managed care Medicaid program, the executive
commissioner [commisfion] shall establish guidelines for, and require managed care
organizations to provide, education programs for providers and clients using a variety of
techniques and mediums.

(c) A client education program must present information in a manner that is easy to
understand. A program must include information on:

(1) a client's rights and responsibilities under the bill of rights and the bill of re-
sponsibilities prescribed by Section 531.0212;

(2) how to access health care services;

(3) how to access complaint procedures and the client's right to bypass the managed
care organization's internal complaint system and use the notice and appeal
procedures otherwise required by [the] Medicaid [program];

(4) Medicaid policies, procedures, eligibility standards, and benefits;

(5) the policies and procedures of the managed care organization; and

(6) the importance of prevention, early intervention, and appropriate use of services.

SECTION 2.021. Sections 531.02111(a) and (b), Government Code, are amended to
read as follows:

(a) The commission shall prepare a biennial Medicaid financial report covering each
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state agency that operates [admriniaters] any part of [t-he-state] Medicaid [program] and
each component of [the] Medicaid [programs] operated [or adrministercd] by those
agencies.

(b) The report must include:

(1) for each state agency described by Subsection (a):

(A) a description of each of the components of Medicaid [programs administered
or] operated by the agency; and

(B) an accounting of all funds related to [the-state] Medicaid [program] received
and disbursed by the agency during the period covered by the report, including:

(i) the amount of any federal Medicaid [red"eal asistane ] funds allocated to
the agency for the support of each of the Medicaid components [programs] oper-
ated [or admter. ] by the agency;

(ii) the amount of any funds appropriated by the legislature to the agency for
each of those components [programs]; and

(iii) the amount of Medicaid [m....alas...at..] payments and related
expenditures made by or in connection with each of those components [programs];
and

(2) for each Medicaid component [program] identified in the report:

(A) the amount and source of funds or other revenue received by or made avail-
able to the agency for the component [program]; and

(B) the information required by Section 531.02112(b).

SECTION 2.022. Sections 531.02112(a) and (b), Government Code, are amended to
read as follows:

(a) The commission shall prepare a report, on a quarterly basis, regarding the
Medicaid expenditures of each state agency that [administers or] operates a component
of Medicaid [program].

(b) The report must identify each agency's expenditures by Medicaid component
[program] and must include for each component [program]:

(1) the amount spent on each type of service or benefit provided by or under the
component [program];

(2) the amount spent on [program] operations for that component, including eligibil-
ity determination, claims processing, and case management; and

(3) the amount spent on any other administrative costs.

SECTION 2.023. Sections 531.02115(a) and (c), Government Code, are amended to
read as follows:

(a) A provider participating in [the] Medicaid or the child health plan program, includ-
ing a provider participating in the network of a managed care organization that contracts
with the commission to provide services under [the] Medicaid or the child health plan
program, may not engage in any marketing activity, including any dissemination of ma-
terial or other attempt to communicate, that:

(1) involves unsolicited personal contact, including by door-to-door solicitation, solic-
itation at a child-care facility or other type of facility, direct mail, or telephone, with a
Medicaid client or a parent whose child is enrolled in [the] Medicaid or the child
health plan program;

(2) is directed at the client or parent solely because the client or the parent's child is
receiving benefits under [the] Medicaid or the child health plan program; and

(3) is intended to influence the client's or parent's choice of provider.

(c) Nothing in this section prohibits:

(1) a provider participating in [the] Medicaid or the child health plan program from:

(A) engaging in a marketing activity, including any dissemination of material or
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other attempt to communicate, that is intended to influence the choice of provider
by a Medicaid client or a parent whose child is enrolled in [the] Medicaid or the
child health plan program, if the marketing activity:

(i) is conducted at a community-sponsored educational event, health fair,
outreach activity, or other similar community or nonprofit event in which the
provider participates and does not involve unsolicited personal contact or promo-
tion of the provider's practice; or

(ii) involves only the general dissemination of information, including by televi-
sion, radio, newspaper, or billboard advertisement, and does not involve
unsolicited personal contact;
(B) as permitted under the provider's contract, engaging in the dissemination of

material or another attempt to communicate with a Medicaid client or a parent
whose child is enrolled in [the] Medicaid or the child health plan program, including
communication in person or by direct mail or telephone, for the purpose of:

(i) providing an appointment reminder;

(ii) distributing promotional health materials;

(iii) providing information about the types of services offered by the provider; or

(iv) coordinating patient care; or

(C) engaging in a marketing activity that has been submitted for review and
obtained a notice of prior authorization from the commission under Subsection (d);
or

(2) a provider participating in the [Medicaid] STAR + PLUS Medicaid managed
care program from, as permitted under the provider's contract, engaging in a market-
ing activity, including any dissemination of material or other attempt to communicate,
that is intended to educate a Medicaid client about available long-term care services
and supports.

SECTION 2.024. Sections 531.0212(a) and (c), Government Code, are amended to
read as follows:

(a) The executive commissioner [commission.] by rule shall adopt a bill of rights and a
bill of responsibilities for each person enrolled in [the] Medicaid [program].

(c) The bill of responsibilities must address a client's responsibility to:
(1) learn and understand each right the client has under [the] Medicaid [program];

(2) abide by the health plan and Medicaid policies and procedures;

(3) share information relating to the client's health status with the primary care
provider and become fully informed about service and treatment options; and

(4) actively participate in decisions relating to service and treatment options, make
personal choices,, and take action to maintain the client's health.

SECTION 2.025. Section 531.0213(d), Government Code, is amended to read as
follows:

(d) As a part of the support and information services required by this section, the
commission or nonprofit organization shall:

(1) operate a statewide toll-free assistance telephone number that includes TDD
lines and assistance for persons who speak Spanish;

(2) intervene promptly with the state Medicaid office, managed care organizations
and providers, [the Txas Department of Hefalth,] and any other appropriate entity on
behalf of a person who has an urgent need for medical services;

(3) assist a person who is experiencing barriers in the Medicaid application and
enrollment process and refer the person for further assistance if appropriate;

(4) educate persons so that they:

(A) understand the concept of managed care;

Ch. 1, § 2.025



84th LEGISLATURE-REGULAR SESSION

(B) understand their rights under [the] Medicaid [program], including grievance
and appeal procedures; and

(C) are able to advocate for themselves;

(5) collect and maintain statistical information on a regional basis regarding calls
received by the assistance lines and publish quarterly reports that:

(A) list the number of calls received by region;

(B) identify trends in delivery and access problems;

(C) identify recurring barriers in the Medicaid system; and

(D) indicate other problems identified with Medicaid managed care; and

(6) assist the state Medicaid office and[;] managed care organizations and provid-
ers[, and the Texas Depa .. t of Health] in identifying and correcting problems,
including site visits to affected regions if necessary.

SECTION 2.026. Sections 531.0214(a), (c), and (e), Government Code, are amended
to read as follows:

(a) The commission and each health and human services agency that administers a
part of [the-state] Medicaid [program] shall jointly develop a system to coordinate and
integrate state Medicaid databases to:

(1) facilitate the comprehensive analysis of Medicaid data; and

(2) detect fraud perpetrated by a program provider or client.

(c) On the request of the executive commissioner, a state agency that administers any
part of [the-state] Medicaid [program] shall assist the commission in developing the
system required by this section.

(e) The commission shall ensure that the database system is used each month to
match [bureaut-ofl vital statistics unit death records with a list of persons eligible for
Medicaid [medical assistane tinder Chapter 32, Humanv R.. . u.. . ], and that each
person who is deceased is promptly removed from the list of persons eligible for Medicaid
[mdial asistac. ].

SECTION 2.027. Section 531.02141(a), Government Code, is amended to read as
follows:

(a) The commission shall make every effort to improve data analysis and integrate
available information associated with [the] Medicaid [program]. The commission shall
use the decision support system in the commission's center for strategic decision support
for this purpose and shall modify or redesign the system to allow for the data collected
by [the] Medicaid [program] to be used more systematically and effectively for Medicaid
[program] evaluation and policy development. The commission shall develop or redesign
the system as necessary to ensure that the system:

(1) incorporates program enrollment, utilization, and provider data that are cur-
rently collected;

(2) allows data manipulation and quick analysis to address a large variety of ques-
tions concerning enrollment and utilization patterns and trends within the program;

(3) is able to obtain consistent and accurate answers to questions;

(4) allows for analysis of multiple issues within the program to determine whether
any programmatic or policy issues overlap or are in conflict;

(5) includes predefined data reports on utilization of high-cost services that allow
program management to analyze and determine the reasons for an increase or decrease
in utilization and immediately proceed with policy changes, if appropriate;

(6) includes any encounter data with respect to recipients that a managed care or-
ganization that contracts with the commission under Chapter 533 receives from a
health care provider under the organization's provider network; and

(7) links Medicaid and non-Medicaid data sets, including data sets related to [the]
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Medicaid [program], the Temporary Assistance for Needy Families program, the
Special Supplemental Nutrition Program for Women, Infants, and Children, vital
statistics, and other public health programs.

SECTION 2.028. Section 531.0215, Government Code, is amended to read as follows:

Sec. 531.0215. COMPILATION OF STATISTICS RELATING TO FRAUD. The com-
mission and each health and human services agency that administers a part of [the
state] Medicaid [program] shall maintain statistics on the number, type, and disposition
of fraudulent claims for benefits submitted under the part of the program the agency
administers.

SECTION 2.029. Sections 531.0216(a), (d), and (f), Government Code, are amended
to read as follows:

(a) The executive commissioner [emmissin] by rule shall develop and implement a
system to reimburse providers of services under [the-state] Medicaid [program] for ser-
vices performed using telemedicine medical services or telehealth services.

(d) Subject to Section 153.004, Occupations Code, the executive commissioner [eommif s
sion] may adopt rules as necessary to implement this section. In the rules adopted under
this section, the executive commissioner [eommissin] shall:

(1) refer to the site where the patient is physically located as the patient site; and

(2) refer to the site where the physician or health professional providing the
telemedicine medical service or telehealth service is physically located as the distant
site.

(f) Not later than December 1 of each even-numbered year, the commission shall
report to the speaker of the house of representatives and the lieutenant governor on the
effects of telemedicine medical services, telehealth services, and home telemonitoring
services on [the] Medicaid [program] in the state, including the number of physicians,
health professionals, and licensed health care facilities using telemedicine medical ser-
vices, telehealth services, or home telemonitoring services, the geographic and
demographic disposition of the physicians and health professionals, the number of
patients receiving telemedicine medical services, telehealth services, and home
telemonitoring services, the types of services being provided, and the cost of utilization
of telemedicine medical services, telehealth services, and home telemonitoring services
to Medicaid [the-program].

SECTION 2.030. Section 531.02161, Government Code, is amended to read as follows:

Sec. 531.02161. TELEMEDICINE, TELEHEALTH, AND HOME TELEMONITOR-
ING TECHNOLOGY STANDARDS. (b) The executive commissioner [tdain n
the T .... ....-.. .. Fund Board] by [joint] rule shall establish and
adopt minimum standards for an operating system used in the provision of telemedicine
medical services, telehealth services, or home telemonitoring services by a health care
facility participating in [the-state] Medicaid [program], including standards for electronic
transmission, software, and hardware.

(c) In developing standards under this section, the executive commissioner [eommis
sin and the Tje,lmm . .. ti... ,_f .......... F.nd B...r.] shall address:

(1) authentication and authorization of users;

(2) authentication of the origin of information;

(3) the prevention of unauthorized access to the system or information;

(4) system security, including the integrity of information that is collected, program
integrity, and system integrity;

(5) maintenance of documentation about system and information usage;

(6) information storage, maintenance, and transmission; and

(7) synchronization and verification of patient profile data.

SECTION 2.031. Section 531.02162(b), Government Code, is amended to read as
follows:
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(b) The executive commissioner [commission] by rule shall establish policies that
permit reimbursement under [tfe-state] Medicaid and the child [ehildre...] health plan
[insurantee] program for services provided through telemedicine medical services and
telehealth services to children with special health care needs.

SECTION 2.032. Sections 531.02163(a), (c), and (d), Government Code, are amended
to read as follows:

(a) In this section, "health professional" means an individual who:

(1) is licensed or certified in this state to perform health care services; and

(2) is not a physician, registered nurse, advanced practice registered nurse, or physi-
cian assistant.

(c) Notwithstanding Section 531.0217, the commission may provide reimbursement
under [the-sAo 1 Medicaid [program] for a telemedicine medical service initiated by a
trained health professional who complies with the minimum standards adopted under
this section.

(d) The commission shall provide reimbursement under [the state] Medicaid [program]
to a physician for overseeing a telemedicine consultation at a telemedicine distant site if
the telepresenter at the patient site is another physician or is an advanced practice
registered nurse, registered nurse, or physician assistant acting under physician delega-
tion and supervision throughout the consultation.

SECTION 2.033. Section 531.02164, Government Code, is amended to read as follows:

Sec. 531.02164. MEDICAID SERVICES PROVIDED THROUGH HOME TELEM-
ONITORING SERVICES. (a) In this section:

(1) "Home and community support services fhealt] agency" means a person [faeil-
it-y] licensed under Chapter 142, Health and Safety Code, to provide home health,
hospice, or personal assistance services as defined by Section 142.001, Health and
Safety Code.

(2) "Hospital" means a hospital licensed under Chapter 241, Health and Safety
Code.

(b) If the commission determines that establishing a statewide program that permits
reimbursement under [the-sate] Medicaid [program] for home telemonitoring services
would be cost-effective and feasible, the executive commissioner by rule shall establish
the program as provided under this section.

(c) The program required under this section must:

(1) provide that home telemonitoring services are available only to persons who:

(A) are diagnosed with one or more of the following conditions:

(i) pregnancy;

(ii) diabetes;

(iii) heart disease;

(iv) cancer;

(v) chronic obstructive pulmonary disease;

(vi) hypertension;

(vii) congestive heart failure;

(viii) mental illness or serious emotional disturbance;

(ix) asthma;

(x) myocardial infarction; or

(xi) stroke; and

(B) exhibit two or more of the following risk factors:

(i) two or more hospitalizations in the prior 12-month period;
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(ii) frequent or recurrent emergency room admissions;

(iii) a documented history of poor adherence to ordered medication regimens;

(iv) a documented history of falls in the prior six-month period;

(v) limited or absent informal support systems;

(vi) living alone or being home alone for extended periods of time; and

(vii) a documented history of care access challenges;

(2) ensure that clinical information gathered by a home and community support ser-
vices [hea4th] agency or hospital while providing home telemonitoring services is
shared with the patient's physician; and

(3) ensure that the program does not duplicate disease management program ser-
vices provided under Section 32.057, Human Resources Code.

(d) If, after implementation, the commission determines that the program established
under this section is not cost-effective, the commission may discontinue the program and
stop providing reimbursement under [the state Medicaid [program] for home
telemonitoring services, notwithstanding Section 531.0216 or any other law.

(e) The commission shall determine whether the provision of home telemonitoring ser-
vices to persons who are eligible to receive benefits under both [the] Medicaid and the
Medicare program [programs] achieves cost savings for the Medicare program.

SECTION 2.034. Sections 531.0217(b), (c-1), (c-3), (d), (h), (i), (i-1), and (j), Govern-
ment Code, are amended to read as follows:

(b) The executive commissioner [commission] by rule shall require each health and hu-
man services agency that administers a part of [the] Medicaid [program] to provide
Medicaid reimbursement for a telemedicine medical service initiated or provided by a
physician.

(c-1) Notwithstanding Subsection (b) or (c), the commission shall provide for
reimbursement under [the] Medicaid [program] for an office visit provided through
telemedicine by a physician who is assessing and evaluating the patient from a distant
site if:

(1) a health professional acting under the delegation and supervision of that physi-
cian is present with the patient at the time of the visit; and

(2) the medical condition, illness, or injury for which the patient is receiving the
service is not likely, within a reasonable degree of medical certainty, to undergo mate-
rial deterioration within the 30-day period following the date of the visit.

(c-3) In adopting rules developed under Subsection (c-2), the executive commissioner
[commision] shall confer with the Centers for Medicare and Medicaid Services on the
legality of allocating reimbursement or establishing a facility fee as described in that
subsection. Rules adopted by the executive commissioner [cofmmissio n] under this subsec-
tion or Subsection (c-2) must reflect a policy to build capacity in medically underserved
areas of this state.

(d) The commission shall require reimbursement for a telemedicine medical service at
the same rate as [the] Medicaid [program] reimburses for a comparable in-person medi-
cal service. A request for reimbursement may not be denied solely because an in-person
medical service between a physician and a patient did not occur.

(h) The commission in consultation with the Texas Medical Board [State Board of
Medical Examiners] shall monitor and regulate the use of telemedicine medical services
to ensure compliance with this section. In addition to any other method of enforcement,
the commission may use a corrective action plan to ensure compliance with this section.

(i) The Texas Medical Board [State Board of Medical Examiners], in consultation with
the commission, as appropriate, may adopt rules as necessary to:

(1) ensure that appropriate care, including quality of care, is provided to patients
who receive telemedicine medical services;
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(2) prevent abuse and fraud through the use of telemedicine medical services,
including rules relating to filing of claims and records required to be maintained in
connection with telemedicine; and

(3) define those situations when a face-to-face consultation with a physician is
required after a telemedicine medical service.

(i-1) The Texas Medical Board [State Board of Medieal Examiftrs], in consultation
with the commission and the Department of State Health Services, as appropriate, shall
adopt rules to establish supervisory requirements for a physician delegating a service to
be performed by an individual who is not a physician, registered nurse, advanced practice
registered nurse, or physician assistant, including a health professional who is autho-
rized to be a telepresenter under Section 531.02163. This section may not be construed
as authorizing the Texas Medical Board [State Board of Mc, dal Exam ners] to regulate
another licensed or certified health care provider.

(j) The executive commissioner shall establish an advisory committee to coordinate
state telemedicine efforts and assist the commission in:

(1) evaluating policies for telemedicine medical services under Section 531.0216 and
this section;

(2) monitoring the types of programs receiving reimbursement under this section;
and

(3) coordinating the activities of state agencies interested in the use of telemedicine
medical services.

SECTION 2.035. Sections 531.02172(b) and (c), Government Code, are amended to
read as follows:

(b) The advisory committee must include:

(1) representatives of health and human services agencies and other state agencies
concerned with the use of telemedical and telehealth consultations and home
telemonitoring services in [the] Medicaid [programf] and the state child health plan
program, including representatives of:

(A) the commission;

(B) the Department of State Health Services;

(C) the Office [Texas Departmeimn] of Rural Affairs;

(D) the Texas Department of Insurance;

(E) the Texas Medical Board;

(F) the Texas Board of Nursing; and

(G) the Texas State Board of Pharmacy;

(2) representatives of health science centers in this state;

(3) experts on telemedicine, telemedical consultation, and telemedicine medical ser-
vices or telehealth services;

(4) representatives of consumers of health services provided through telemedical
consultations and telemedicine medical services or telehealth services; and

(5) representatives of providers of telemedicine medical services, telehealth ser-
vices, and home telemonitoring services.

(c) A member of the advisory committee serves at the will of the executive
commissioner.

SECTION 2.036. Section 531.02173, Government Code, is amended to read as follows:

Sec. 531.02173. ALIGNMENT OF MEDICAID TELEMEDICINE REIMBURSE-
MENT POLICIES WITH MEDICARE REIMBURSEMENT POLICIES. (a) The commis-
sion shall periodically review policies regarding reimbursement under [the] Medicaid
[progrm] for telemedicine medical services to identify variations between permissible
reimbursement under that program and reimbursement available to providers under the
Medicare program.
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(b) To the extent practicable, and notwithstanding any other state law, after [endttet-
isig] a review conducted under Subsection (a) the executive commissioner [eommission]
may modify rules and procedures applicable to reimbursement under [the] Medicaid
[program] for telemedicine medical services as necessary to provide for a reimbursement
system that is comparable to the reimbursement system for those services under the
Medicare program.

(c) The commission and executive commissioner shall perform the [its] duties under
this section with assistance from the telemedicine and telehealth advisory committee
established under Section 531.02172.

SECTION 2.037. Section 531.02174, Government Code, is amended to read as follows:

Sec. 531.02174. ADDITIONAL AUTHORITY REGARDING TELEMEDICINE MEDI-
CAL SERVICES. (a) In addition to the authority granted by other law regarding
telemedicine medical services, the executive commissioner [emmissiotn] may review
rules and procedures applicable to reimbursement of telemedicine medical services
provided through any government-funded health program subject to the commission's
oversight.

(b) The executive commissioner [eommssion] may modify rules and procedures
described by Subsection (a) as necessary to ensure that reimbursement for telemedicine

,medical services is provided in a cost-effective manner and only in circumstances in
which the provision of those services is clinically effective.

(c) This section does not affect the commission's authority or duties under other law
regarding reimbursement of telemedicine medical services under [Qte] Medicaid
[program~].

SECTION 2.038. Sections 531.02175(b) and (c), Government Code, are amended to
read as follows:

(b) Subject to the requirements of this subsection, the executive commissioner by rule
may require the commission and each health and human services agency that
administers a part of [the] Medicaid [prgram] to provide Medicaid reimbursement for a
medical consultation that is provided by a physician or other health care professional us-
ing the Internet as a cost-effective alternative to an in-person consultation. The execu-
tive commissioner may require the commission or a health and human services agency
to provide the reimbursement described by this -subsection only if the Centers for
Medicare and Medicaid Services develop an appropriate Current Procedural Terminol-
ogy code for medical services provided using the Internet.

(c) The executive commissioner may develop and implement a pilot program in one or
more sites chosen by the executive commissioner under which Medicaid reimbursements
are paid for medical consultations provided by physicians or other health care profes-
sionals using the Internet. The pilot program must be designed to test whether an
Internet medical consultation is a cost-effective alternative to an in-person consultation
under [the] Medicaid [program]. The executive commissioner may modify the pilot
program as necessary throughout its implementation to maximize the potential cost-
effectiveness of Internet medical consultations. If the executive commissioner determines
from the pilot program that Internet medical consultations are cost-effective, the execu-
tive commissioner may expand the pilot program to additional sites or may implement
Medicaid reimbursements for Internet medical consultations statewide.

SECTION 2.039. Section 531.02176, Government Code, is amended to read as follows:

Sec. 531.02176. EXPIRATION OF MEDICAID REIMBURSEMENT FOR PROVI-
SION OF HOME TELEMONITORING SERVICES. Notwithstanding any other law, the
commission may not reimburse providers under [the] Medicaid [program] for the provi-
sion of home telemonitoring services on or after September 1, 2015.

SECTION 2.040. Section 531.0218(b), Government Code, is amended to read as
follows:

(b) Subsection (a) does not apply to functions of a Section 1915(c) waiver program that
is operated in conjunction with a federally funded [Mediaid] program of the state under
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Medicaid that is authorized under Section 1915(b) of the federal Social Security Act (42
U.S.C. Section 1396n(b)).

SECTION 2.041. Sections 531.022(a), (b), (d), and (e), Government Code, are
amended to read as follows:

(a) The executive commissioner shall develop a coordinated, six-year strategic plan for
health and human services in this state and shall update the plan biennially.

(b) The executive commissioner shall submit each biennial update of the plan to the
governor, the lieutenant governor, and the speaker of the house of representatives not
later than October 1 of each even-numbered year.

(d) In developing a plan and plan updates under this section, the executive commis-
sioner shall consider:

(1) existing strategic plans of health and human services agencies;
(2) health and human services priorities and plans submitted by governmental enti-

ties under Subsection (e);
(3) facilitation of pending reorganizations or consolidations of health and human

services agencies and programs;
(4) public comment, including comment documented through public hearings

conducted under Section 531.036; and
(5) budgetary issues, including projected agency needs and projected availability of

funds.
(e) The executive commissioner shall identify the governmental entities that coordi-

nate the delivery of health and human services in regions, counties, and municipalities
and request that each entity:

(1) identify the health and human services priorities in the entity's jurisdiction and
the most effective ways to deliver and coordinate services in that jurisdiction;

(2) develop a coordinated plan for the delivery of health and human services in the
jurisdiction, including transition services that prepare special education students for
adulthood; and

(3) make the information requested under Subdivisions (1) and (2) available to the
commission.
SECTION 2.042. Sections 531.0223(b), (e), and (o), Government Code, are amended

to read as follows:

(b) The executive commissioner shall appoint an advisory committee to develop a stra-
tegic plan for eliminating the disparities between the Texas-Mexico border region and
other areas of the state in:

(1) capitation rates under Medicaid managed care and the child health plan program
for services provided to persons younger than 19 years of age;

(2) fee-for-service per capita expenditures under [the] Medicaid [program] and the
child health plan program for inpatient and outpatient hospital services for services
provided to persons younger than 19 years of age; and

(3) total professional services expenditures per Medicaid recipient younger than 19
years of age or per child enrolled in the child health plan program.

(e) The executive commissioner shall appoint nine members to the advisory committee
in a manner that ensures that the committee:

(1) represents the spectrum of geographic areas included in the Texas-Mexico bor-
der region;

(2) includes persons who are knowledgeable regarding [the] Medicaid [program],
including Medicaid managed care, and the child health plan program; and

(3) represents the interests of physicians, hospitals, patients, managed care
organizations, state agencies involved in the management and delivery of medical re-
sources of any kind, affected communities, and other areas of the state.
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(o) The commission shall:

(1) measure changes occurring from September 1, 2002, to August 31, 2014, in the
number of health care providers participating in [the] Medicaid [program] or the child
health plan program in the Texas-Mexico border region and resulting effects on
consumer access to health care and consumer utilization;

(2) determine:

(A) the effects, if any, of the changes in rates and expenditures required by
Subsection (k); and

(B) if funding available and used for changes in rates and expenditures was suf-
ficient to produce measurable effects;

(3) make a recommendation regarding whether Medicaid rate increases should be
expanded to include Medicaid services provided to adults in the Texas-Mexico border
region; and

(4) not later than December 1, 2014, submit a report to the legislature.

SECTION 2.043. Section 531.0224, Government Code, is amended to read as follows:

Sec. 531.0224. PLANNING AND POLICY DIRECTION OF TEMPORARY ASSIS-
TANCE FOR NEEDY FAMILIES PROGRAM. (a) The commission shall:

(1) plan and direct the financial assistance program under Chapter 31, Human Re-
sources Code, including the procurement, management, and monitoring of contracts
necessary to implement the program; and

(2) [adopt rules and standards governing the financial , . pro:. gr unde
Chapter 81, Human Restre C de; and

[(-)] establish requirements for and define the scope of the ongoing evaluation of the
financial assistance program under Chapter 31, Human Resources Code.

(b) The executive commissioner shall adopt rules and standards governing the financial
assistance program under Chapter 31, Human Resources Code.

SECTION 2.044. Section 531.0226(a), Government Code, is amended to read as
follows:

(a) If feasible and cost-effective, the commission may apply for a waiver from the
federal Centers for Medicare and Medicaid Services or another appropriate federal
agency to more efficiently leverage the use of state and local funds in order to maximize
the receipt of federal Medicaid matching funds by providing benefits under [the] Medicaid
[progvai ] to individuals who:

(1) meet established income and other eligibility criteria; and

(2) are eligible to receive services through the county for chronic health conditions.

SECTION 2.045. Sections 531.0235(a) and (c), Government Code, are amended to
read as follows:

(a) The executive commissioner shall direct and require the Texas [Planning] Council
for Developmental Disabilities and the Office for the Prevention of Developmental Dis-
abilities to prepare a joint biennial report on the state of services to persons with dis-
abilities in this state. The Texas [Plamiing] Council for Developmental Disabilities will
serve as the lead agency in convening working meetings and in coordinating and complet-
ing the report. Not later than December 1 of each even-numbered year, the agencies
shall submit the report to the executive commissioner, governor, lieutenant governor,
and speaker of the house of representatives.

(c) The commission[, Texas Department of Human Se _., and other health and hu-
man services agencies shall cooperate with the agencies required to prepare the report
under Subsection (a).

SECTION 2.046. Section 531.024(a-1), Government Code, is amended to read as
follows:

(a-i) To the extent permitted under applicable federal law and notwithstanding any
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provision of Chapter 191 or 192, Health and Safety Code, the commission and other
health and human services agencies shall share data to facilitate patient care coordina-
tion, quality improvement, and cost savings in [the] Medicaid [program], the child health
plan program, and other health and human services programs funded using money ap-
propriated from the general revenue fund.

SECTION 2.047. Section 531.0241, Government Code, is amended to read as follows:

Sec. 531.0241. STREAMLINING DELIVERY OF SERVICES. To integrate and
streamline service delivery and facilitate access to services, the executive commissioner
may request a health and human services agency to take a specific action and may rec-
ommend the manner in which the streamlining is to be accomplished, including request-
ing each health and human services agency to:

(1) simplify agency procedures;

(2) automate agency procedures;

(3) coordinate service planning and management tasks between and among health
and human services agencies;

(4) reallocate staff resources;

(5) [adopt -rules

[(6*-amend,] waive[ -or-repeal] existing rules; or

(6) [(-7)] take other necessary actions.

SECTION 2.048. Section 531.02411, Government Code, is amended to read as follows:

Sec. 531.02411. STREAMLINING ADMINISTRATIVE PROCESSES. The commis-
sion shall make every effort using the commission's existing resources to reduce the
paperwork and other administrative burdens placed on Medicaid recipients and provid-
ers and other participants in [the] Medicaid [program] and shall use technology and ef-
ficient business practices to decrease those burdens. In addition, the commission shall
make every effort to improve the business practices associated with the administration
of [the] Medicaid [program] by any method the commission determines is cost-effective,
including:

(1) expanding the utilization of the electronic claims payment system;

(2) developing an Internet portal system for prior authorization requests;

(3) encouraging Medicaid providers to submit their program participation applica-
tions electronically;

(4) ensuring that the Medicaid provider application is easy to locate on the Internet
so that providers may conveniently apply to the program;

(5) working with federal partners to take advantage of every opportunity to
maximize additional federal funding for technology in [the] Medicaid [program]; and

(6) encouraging the increased use of medical technology by providers, including
increasing their use of:

(A) electronic communications between patients and their physicians or other
health care providers;

(B) electronic prescribing tools that provide up-to-date payer formulary informa-
tion at the time a physician or other health care practitioner writes a prescription
and that support the electronic transmission of a prescription;

(C) ambulatory computerized order entry systems that facilitate physician and
other health care practitioner orders at the point of care for medications and labora-
tory and radiological tests;

(D) inpatient computerized order entry systems to reduce errors, improve health
care quality, and lower costs in a hospital setting;

(E) regional data-sharing to coordinate patient care across a community for
patients who are treated by multiple providers; and
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(F) electronic intensive care unit technology to allow physicians to fully monitor
hospital patients remotely.

SECTION 2.049. Section 531.024115, Government Code, is amended to read as
follows:

Sec. 531.024115. SERVICE DELIVERY AREA ALIGNMENT. Notwithstanding Sec-
tion 533.0025(e) or any other law, to the extent possible, the commission shall align ser-
vice delivery areas under [the] Medicaid and the child health plan program [programs].

SECTION 2.050. Section 531.02412, Government Code, is amended to read as follows:

Sec. 531.02412. SERVICE DELIVERY AUDIT MECHANISMS. (a) The commission
shall make every effort to ensure the integrity of [the] Medicaid [prograf] . To ensure
that integrity, the commission shall:

(1) perform risk assessments of every element of the [Medicaid] program and audit
those elements of the program that are determined to present the greatest risks;

(2) ensure that sufficient oversight is in place for the Medicaid medical transporta-
tion program;

(3) ensure that a quality review assessment of the Medicaid medical transportation
program occurs; and

(4) evaluate [the] Medicaid [program] with respect to use of the metrics developed
through the Texas Health Steps performance improvement plan to guide changes and
improvements to the program.

SECTION 2.051. Sections 531.02413(a-1) and (b), Government Code, are amended to
read as follows:

(a-i) If cost-effective and feasible, the commission shall contract to expand the
Medicaid billing coordination system described by Subsection (a) to process claims for all
other health care services provided through [the] Medicaid [program] in the manner
claims for acute care services are processed by the system under Subsection (a). This
subsection does not apply to claims for health care services provided through [the]
Medicaid [program] if, before September 1, 2009, those claims were being processed by
an alternative billing coordination system.

(b) If cost-effective, the executive commissioner shall adopt rules for the purpose of
enabling the system described by Subsection (a) to identify an entity with primary
responsibility for paying a claim that is processed by the system under Subsection (a)
and establish reporting requirements for any entity that may have a contractual
responsibility to pay for the types of services that are provided under [the] Medicaid
[program] and the claims for which are processed by the system under Subsection (a).

SECTION 2.052. Section 531.024131(a), Government Code, is amended to read as
follows:

(a) If cost-effective, the commission may:

(1) contract to expandall or part of the billing coordination system established
under Section 531.02413 to process claims for services provided through other benefits
programs administered by the commission or a health and human services agency;

(2) expand any other billing coordination tools and resources used to process claims
for health care services provided through [the] Medicaid [program] to process claims
for services provided through other benefits programs administered by the commission
or a health and human services agency; and

(3) expand the scope of persons about whom information is collected under Section
32.042, Human Resources Code, to include recipients of services provided through
other benefits programs administered by the commission or a health and human ser-
vices agency.

SECTION 2.053. Section 531.02414(a)(1), Government Code, is amended to read as
follows:

(1) "Medical transportation program" means the program that provides nonemer-
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gency transportation services to and from covered health care services, based on medi-
cal necessity, to recipients under [the] Medicaid [program], the children with special
health care needs program, and the transportation for indigent cancer patients
program, who have no other means of transportation.

SECTION 2.054. The heading to Section 531.024161, Government Code, is amended
to read as follows:

Sec. 531.024161. REIMBURSEMENT CLAIMS FOR CERTAIN MEDICAID OR
CHILD HEALTH PLAN [SHI-P] SERVICES INVOLVING SUPERVISED PROVIDERS.

SECTION 2.055. Section 531.024161(a), Government Code, is amended to read as
follows:

(a) If a provider, including a nurse practitioner or physician assistant, under [the]
Medicaid or the child health plan program provides a referral for or orders health care
services for a recipient or enrollee, as applicable, at the direction or under the supervi-
sion of another provider, and the referral or order is based on the supervised provider's
evaluation of the recipient or enrollee, the names and associated national provider
identifier numbers of the supervised provider and the supervising provider must be
included on any claim for reimbursement submitted by a provider based on the referral
or order. For purposes of this section, "national provider identifier" means the national
provider identifier required under Section 1128J(e), Social Security Act (42 U.S.C. Sec-
tion 1320a-7k(e)).

SECTION 2.056. Section 531.02418, Government Code, is amended to read as follows:

Sec. 531.02418. MEDICAID AND CHILD HEALTH PLAN PROGRAM ELIGIBIL-
ITY DETERMINATIONS FOR CERTAIN INDIVIDUALS. (a) The commission shall
enter into a memorandum of understanding with the Texas Juvenile Justice Department
[Youth Commissi o] to ensure that each individual who is committed, placed, or detained
under Title 3, Family Code, is assessed by the commission for eligibility for Medicaid
[the mcdcal aooitane progamn under Chaptei 82, Humian Reo.... Code,] and the
child health plan program before that individual's release from commitment[ -

[(b) The c...,C.mi 1o shall ene int a miiornii nd ofaundertan~ding with thc Texas
Juveil Probation Comiaioni to ensure that uaet ind1 i-dual who is plaeed ordtait
une Title 3, Family Ccdc, is assesscd by the commission for eligibility for the media
a itar.. program unidcr Chaptcr 32, Humani R..u.s Codc, and the child hcalth
plaiiprora.. m, bef th.e id.ndual's releace from] placement or detention. Local juve-
nile probation departments are subject to the requirements of the memorandum.

(c) The [Eaeh] memorandum of understanding entered into as required by this section
must specify:

(1) the information that must be provided to the commission;

(2) the process by which and time frame within which the information must be
provided; and

(3) the roles and responsibilities of all parties to the memorandum, which must
include a requirement that the commission pursue the actions needed to complete
eligibility applications as necessary.

(d) The [Each] memorandum of understanding required by Subsection (a) [or-ib)] must
be tailored to achieve the goal of ensuring that an individual described by Subsection (a)
[or-b)] who is determined eligible by the commission for coverage under Medicaid [the
mcdial assistanco program uinder Chaptcr 32, Human Rcsourc Codc,] or the child
health plan program[;] is enrolled in the program for which the individual is eligible and
may begin receiving services through the program as soon as possible after the eligibil-
ity determination is made and, if possible, to achieve the goal of ensuring that the indi-
vidual may begin receiving those services on the date of the individual's release from
placement, detention, or commitment.

(e) The executive commissioner may adopt rules as necessary to implement this
section.

SECTION 2.057. Section 531.024181(a), Government Code, is amended to read as
follows:
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(a) This section applies only with respect to the following benefits programs:
(1) the child health plan program under Chapter 62, Health and Safety Code;
(2) the financial assistance program under Chapter 31, Human Resources Code;
(3) Medicaid [the m.d.al astance prgram under hapter 32, 1.ma. Re..r.

code]; and
(4) the supplemental nutrition [n itie.al assistance program under Chapter 33,

Human Resources Code.
SECTION 2.058. Section 531.024182(b), Government Code, is amended to read as

follows:
(b) If, at the time of application for benefits, a person stated that the person is a

sponsored alien, the commission may, to the extent allowed by federal law, verify infor-
mation relating to the sponsorship, using an automated system or systems where avail-
able, after the person is determined eligible for and begins receiving benefits under any
of the following benefits programs:

(1) the child health plan program under Chapter 62, Health and Safety Code;

(2) the financial assistance program under Chapter 31, Human Resources Code;
(3) Medicaid [the md gr tinder G ....... hpt. r 32, Human, Ror.

Gede]; or
(4) the supplemental nutrition [nutrit~tion. . assistance program under Chapter 33,

Human Resources Code.

SECTION 2.059. Sections 531.0244(c) and (g), Government Code, are amended to
read as follows:

(c) For purposes of developing the strategies required by Subsection (b)(4), a person
with a mental illness who is admitted to a facility of the [Texas] Department of State
Health Services [ intal Health and .ental Retardation] for inpatient mental health
services three or more times during a 180-day period is presumed to be in imminent
risk of requiring placement in an institution. The strategies must be developed in a
manner that presumes the person's eligibility for and the appropriateness of intensive
community-based services and support.

(g) Not later than December 1 of each even-numbered year, the executive commis-
sioner shall submit to the governor and the legislature a report on the status of the
implementation of the plan required by Subsection (a). The report must include recom-
mendations on any statutory or other action necessary to implement the plan.

SECTION 2.060. Sections 531.02441(a), (b), (c), (d), (e), (g), and (i), Government
Code, are amended to read as follows:

(a) The executive commissioner shall establish an interagency task force to assist the
commission and appropriate health and human services agencies in developing a
comprehensive, effectively working plan to ensure appropriate care settings for persons
with disabilities.

(b) The executive commissioner shall determine the number of members of the task
force. The executive commissioner shall appoint as members of the task force:

(1) representatives of appropriate health and human services agencies, including
the [T-ext] Department of Aging and Disability [Humail Services and the [Texas]
Department of State Health Services [Mental Health and Mental Retardation];

(2) representatives of related work groups, including representatives of the work
group [groups] established under Section [Seetions 22.034 and 22.035, Human Re-
sources Code;

(3) representatives of consumer and family advocacy groups; and

(4) representatives of service providers for persons with disabilities.

(c) The executive commissioner shall designate a member of the task force to serve as
presiding officer. The members of the task force shall elect any other necessary officers.
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(d) The task force shall meet at the call of the executive commissioner.

(e) A member of the task force serves at the will of the executive commissioner.

(g) The task force shall study and make recommendations to the commission on[!

[W-] developing the comprehensive, effectively working plan required by Section
531.0244(a) to ensure appropriate care settings for persons with disabilities [,and

[(2) identiyin appropriate eompenentc of the pilot program established uander See-
tion 22.037, Human Resourccs Cod c, for coordination and integration among the Texas
Departmnt of Human Services, the Texas Departmni.t of Mental Health and Me.ntal
Retar dation, and the. Department of Proteet1 and tegtjlgteji Ba'v 1~s.

(i) Not later than September 1 of each year, the task force shall submit a report to the
executive commissioner on its findings and recommendations required by Subsection (g).

SECTION 2.061. Section 531.02442, Government Code, is amended to read as follows:

Sec. 531.02442. COMMUNITY LIVING OPTIONS INFORMATION PROCESS FOR
CERTAIN PERSONS WITH AN INTELLECTUAL DISABILITY [MENTA
REARD T-I3]. (a) In this section:

(1) "Department" means the Department of Aging and Disability Services.

(1-a) "Institution" means:
(A) a residential care facility operated or maintained by the department [Texas

Department of Mental Health and Mental Retardation] to provide 24-hour services,
including residential services, to persons with an intellectual disability [Mental
retardation]; or

(B) an ICF-IID [WF-MR], as defined by Section 531.002, Health and Safety
Code.
(2) "Legally authorized representative" has the meaning assigned by Section

241.151, Health and Safety Code.

(3) "Local intellectual and developmental disability [mental retardation] authority"
has the meaning assigned by Section 531.002, Health and Safety Code.

(b) In addition to providing information regarding care and support options as required
by Section 531.042, the department [Texas D.....- .. t... tf Mntal Health ad dMental.

Retardation] shall implement a community living options information process in each
institution to inform persons with an intellectual disability [Mental retardation] who
reside in the institution and their legally authorized representatives of alternative com-
munity living options.

(c) The department shall provide the information required by Subsection (b) through
the community living options information process at least annually. The department
shall also provide the information at any other time on request by a person with an
intellectual disability [mental retardation] who resides in an institution or the person's
legally authorized representative.

(d) If a person with an intellectual disability [mental retardation] residing in an
institution or the person's legally authorized representative indicates a desire to pursue
an alternative community living option after receiving the information provided under
this section, the department shall refer the person or the person's legally authorized rep-
resentative to the local intellectual and developmental disability [m..tal -tardation
authority. The local intellectual and developmental disability [mental retardation]
authority shall place the person in an alternative community living option, subject to the
availability of funds, or on a waiting list for those options if the options are not available
to the person for any reason on or before the 30th day after the date the person or the
person's legally authorized representative is referred to the local intellectual and
developmental disability [mental retardation authority.

(e) The department shall document in the records of each person with an intellectual
disability [me.tal retad...] who resides in an institution the information provided to
the person or the person's legally authorized representative through the community liv-
ing options information process and the results of that process.
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SECTION 2.062. Section 531.02443, Government Code, is amended to read as follows:

Sec. 531.02443. IMPLEMENTATION OF COMMUNITY LIVING OPTIONS INFOR-
MATION PROCESS AT STATE INSTITUTIONS FOR CERTAIN ADULT RESIDENTS.
(a) In this section:

(1) "Adult resident" means a person with an intellectual disability [mental retarda
tion] who:

(A) is at least 22 years of age; and

(B) resides in a state supported living center [sehoo+].

(2) "Department" means the Department of Aging and Disability Services.

(3) "Legally authorized representative" has the meaning assigned by Section
241.151, Health and Safety Code.

(4) "Local intellectual and developmental disability [mental .etardati.] authority"
has the meaning assigned by Section 531.002, Health and Safety Code.

(5) "State supported living center [sehIoo]" has the meaning assigned by Section
531.002, Health and Safety Code.

(b) This section applies only to the community living options information process for
an adult resident.

(c) The department shall contract with local intellectual and developmental disability
[mental retardation] authorities to implement the community living options information
process required by Section 531.02442 for an adult resident.

(d) The contract with the local intellectual and developmental disability [mental
retardatioft] authority must:

(1) delegate to the local intellectual and developmental disability [mertal retada
tion] authority the department's duties under Section 531.02442 with regard to the
implementation of the community living options information process at a state sup-
ported living center [school];

(2) include performance measures designed to assist the department in evaluating
the effectiveness of a local intellectual and developmental disability [mental retarda
tieof] authority in implementing the community living options information process;
and

(3) ensure that the local intellectual and developmental disability [mental retard
tion] authority provides service coordination and relocation services to an adult resi-
dent who chooses, is eligible for, and is recommended by the interdisciplinary team for
a community living option to facilitate a timely, appropriate, and successful transition
from the state supported living center [sehoo] to the community living option.

(e) The department, with the advice and assistance of the interagency task force on
ensuring appropriate care settings for persons with disabilities and representatives of
family members or legally authorized representatives of adult residents, persons with an
intellectual disability [mental retardatin ], state supported living centers [sehools], and
local intellectual and developmental disability [metal retardation] authorities, shall:

(1) develop an effective community living options information process;

(2) create uniform procedures for the implementation of the community living op-
tions information process; and

(3) minimize any potential conflict of interest regarding the community living op-
tions information process between a state supported living center [sehooll and an adult
resident, an adult resident's legally authorized representative, or a local intellectual
and developmental disability [mental retardation] authority.

(f) A state upported living center [school] shall:

(1) allow a local intellectual and developmental disability [mental retardation]
authority to participate in the interdisciplinary planning process involving the
consideration of community living options for an adult resident;
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(2) to the extent not otherwise prohibited by state or federal confidentiality laws,
provide a local intellectual and developmental disability [mental ret a.dati] author-
ity with access to an adult resident and an adult resident's records to assist the
authority in implementing the community living options information process; and

(3) provide the adult resident or the adult resident's legally authorized representa-
tive with accurate information regarding the risks of moving the adult resident to a
community living option.

SECTION 2.063. Section 531.02444, Government Code, as amended by Chapter 34
(S.B. 187), Acts of the 81st Legislature, Regular Session, 2009, is reenacted and amended
to read as follows:

Sec. 531.02444. MEDICAID BUY-IN PROGRAMS FOR CERTAIN PERSONS WITH
DISABILITIES. (a) The executive commissioner shall develop and implement:

(1) a Medicaid buy-in program for persons with disabilities as authorized by the
Ticket to Work and Work Incentives Improvement Act of 1999 (Pub. L. No. 106-170)
or the Balanced Budget Act of 1997 (Pub. L. No. 105-33); and

(2) as authorized by the Deficit Reduction Act of 2005 (Pub. L. No. 109-171), a
Medicaid buy-in program for [disab4ed] children with disabilities that is described by
42 U.S.C. Section 1396a(cc)(1) whose family incomes do not exceed 300 percent of the
applicable federal poverty level.

(b) The executive commissioner shall adopt rules in accordance with federal law that
provide for:

(1) eligibility requirements for each program described by Subsection (a); and

(2) requirements for participants in the program to pay premiums or cost-sharing
payments, subject to Subsection (c).

(c) Rules adopted by the executive commissioner under Subsection (b) with respect to
the program for [disabled] children with disabilities described by Subsection (a)(2) must
require a participant to pay monthly premiums according to a sliding scale that is based
on family income, subject to the requirements of 42 U.S.C. Sections 1396o(i)(2) and (3).

SECTION 2.064. Section 531.0246, Government Code, is amended to read as follows:

Sec. 531.0246. REGIONAL MANAGEMENT OF HEALTH AND HUMAN SERVICES
AGENCIES. (a) The [Subjeet to Seetin 51.55 066), the] commission may require a
health and human services agency, under the direction of the commission, to:

(1) [Ieate all or a poto ,f the --mployee and progra. the sam
building ... another heflith adh human se. )r at a l..ati.n. na . . adja..
to the location. o.f ante elhadhmnsrie gny

[(-,)] ensure that the agency's location is accessible to [disabled] employees with dis-
abilities and agency clients with disabilities; and

(2) [(-3)1] consolidate agency support services, including clerical and administrative
support services and information resources support services, with support services
provided to or by another health and human services agency.

(b) The executive commissioner may require a health and human services agency,
under the direction of the executive commissioner, to locate all or a portion of the agency's
employees and programs in the same building as another health and human services
agency or at a location near or adjacent to the location of another health and human ser-
vices agency.

SECTION 2.065. Section 531.0247, Government Code, is amended to read as follows:

Sec. 531.0247. ANNUAL BUSINESS PLAN. The [Subjct to Seti 581.0065(e), the]
commission shall develop and implement an annual business services plan for each
health and human services region that establishes performance objectives for all health
and human services agencies providing services in the region and measures agency ef-
fectiveness and efficiency in achieving those objectives.

SECTION 2.066. Section 531.0248(d), Government Code, is amended to read as
follows:
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(d) In implementing this section, the commission shall consider models used in other
service delivery systems, including the mental health and intellectual disability [mental
retardation] service delivery systems [system].

SECTION 2.067. Sections 531.02481(a), (e), and (f), Government.Code, are amended
to read as follows:

(a) The commission[, the Texas Departm..t of H.man S. .. 1 ,] and the Department
of Aging and Disability Services [Texas Department on Aging] shall assist communities
in this state in developing comprehensive, community-based support and service delivery
systems for long-term care services. At the request of a community-based organization
or combination of community-based organizations, the commission may provide a grant
to the organization or combination of organizations in accordance with Subsection (g). At
the request of a community, the commission shall provide resources and assistance to
the community to enable the community to:

(1) identify and overcome institutional barriers to developing more comprehensive
community support systems, including barriers that result from the policies and
procedures of state health and human services agencies;

(2) develop a system of blended funds, consistent with the requirements of federal
law and the General Appropriations Act, to allow the community to customize services
to fit individual community needs; and

(3) develop a local system of access and assistance to aid clients in accessing the full
range of long-term care services.

(e) The executive commissioner shall assure the maintenance of no fewer than 28 area
agencies on aging in order to assure the continuation of a local system of access and as-
sistance that is sensitive to the aging population.

(f) A community-based organization or a combination of organizations may make a
proposal under this section. A community-based organization includes:

(1) an area agency on aging;

(2) an independent living center;

(3) a municipality, county, or other local government;

(4) a nonprofit or for-profit organization; or

(5) a community mental health and intellectual disability [men.tal retardation
center.

SECTION 2.068. Section 531.02491, Government Code, is amended to read as follows:

Sec. 531.02491. JOINT TRAINING FOR CERTAIN CASEWORKERS. (a) The execu-
tive commissioner shall provide for joint training for health and human services
caseworkers whose clients are children, including caseworkers employed by:

(1) the commission [Texas D ..par.ment of Health],

(2) the [Texas] Department of Aging and Disability [Human] Services; [and]

(3) the [Texas] Department of State Health Services;

(4) [Mental Health and Menttal Retardatio,] a local mental health authority; and[;
or]

(5) a local intellectual and developmental disability [mental retardation] authority.

(b) Training provided under this section must be designed to increase a caseworker's
knowledge and awareness of the services available to children at each health and hu-
man services agency or local mental health or intellectual and developmental disability
[mental retardation] authority, including long-term care programs and services avail-
able under a Section 1915(c) waiver program.

SECTION 2.069. Section 531.02492, Government Code, is amended to read as follows:

Sec. 531.02492. DELIVERY OF HEALTH AND HUMAN SERVICES TO YOUNG
TEXANS. [Ca) The eeet.e head of each health and hprn i se. v ...... shall
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repot arnnuall; to the governing body of that agcncey onl that agveney' e5 fforts to provide
health and hainaiito . hildren younger than. six years of age, includingth
deeomn tof ayne rorm or the lnaneeetM of exstn prgas TIh- fte
shall submit a tetojy ofthe report to the eemnncson.]

(b) The commission shall electronically publish on the commission's Internet website
a biennial report and, on or before the date the report is due, shall notify the governor,
the lieutenant governor, the speaker of the house of representatives, the comptroller, the
Legislative Budget Board, and the appropriate legislative committees that the report is
available on the commission's Internet website. The report must address the efforts of
the health and human services agencies to provide health and human services to chfil-
dren younger than six years of age. The report may contain recommendations by the
commission to better coordinate state agency programs relating to the delivery of health
and human services to children younger than six years of age and may propose joint
agency collaborative programs.

[(c) The c 0issonr shall adopt rules relating to the reports required by Suibsectio
(a), inludia6 rules opeechin when1 and ini what mnner~ a health and human se± 1
agency mast reor and the information to be lnclded in the report. Eaeh agen.cy shl
follow; thc rules adopted by thc comi 0 0m..e± ainder this section.]

SECTION 2.070. Section 531.0271, Government Code, is amended to read as follows:

Sec. 531.0271. HEALTH AND HUMAN SERVICES AGENCIES OPERATING
BUDGETS. The commission may, within the limits established by and subject to the
General Appropriations Act, transfer amounts appropriated to health and human ser-
vices agencies among the agencies to:

(1) enhance the receipt of federal money under the federal money [&mds&] manage-
ment system established under Section 531.028;

(2) achieve efficiencies in the administrative support functions of the agencies; and

(3) perform the functions assigned to the executive commissioner under Section
531.0055.
SECTION 2.071. Section 531.0273, Government Code, is amended to read as follows:

Sec. 531.0273. INFORMATION RESOURCES PLANNING AND MLANAGEMENT[-,
±DflSORY COMMITTEE]. (a) The commission is responsible for strategic planning for
information resources at each health and human services agency and shall direct the
management of information resources at each health and human services agency. The
commission shall:

(1) develop a coordinated strategic plan for information resources management
that:

(A) covers a five-year period;

(B) defines objectives for information resources management at each health and
human services agency;

(C) prioritizes information resources projects and implementation of new technol-
ogy for all health and human services agencies;

(D) integrates planning and development of each information resources system
used by a health and human services agency into a coordinated information re-
sources management planning and development system established by the commis-
sion;

(E) establishes standards for information resources system security and that
promotes the ability of information resources systems to operate with each other;

(F) achieves economies of scale and related benefits in purchasing for health and
human services information resources systems; and

(G) is consistent with the state strategic plan for information resources developed
under Chapter 2054;

(2) establish information resources management policies, procedures, and technical
standards and ensure compliance with those policies, procedures, and standards; and



84th LEGISLATURE-REGULAR SESSION Ch. 1, § 2.071

(3) review and approve the information resources deployment review and biennial
operating plan of each health and human services agency.

(c) A health and human services agency may not submit its plans to the Department
of Information Resources or the Legislative Budget Board under Subchapter E, Chapter
2054, until those plans are approved by the commission.

[(d) The e cision shall appoint an advisoy vn mtt- comofs :

[(1) informatt:i resourcsmanagers for state-agt-neies and for private employers;
anfd

[(2. )the directrs, Oetitite direetnor, and of health and humn

(e) The adviso
onwith respect

(a)(!)-and!

t-yfinimtteet aejnouttd tinder bebseettan (d4 shall advise the ex,.. 1111
to the toiek,.t-1tation of theo eommisstons duittes unioer hubsection

[(1) Shall atdviso the ommaisionpi abouat:

ove, f goaals tanda obt, v fo. r ,tj. natton resotit xn~t for all
health and hutman serviees aget-1t--,

[(B) Coojrdnatiton of aeenev informnationu iet-tal vt-c naact-Int

d-- -omont of shiort term and long term strategies fr:

technical standards; d
-(i enurngeopai
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[(I) -video . . fere. .. . and

[(J) other related opprtuffitiesCfo imp teffeie-

[(f) A member of the advisory uummttee may not ,veeivv compensation but is erntitd
toireimbursemen~t of the travel exene incurred by the mem1 ber while eonduting the
business ofthe Lumintte, as provided by the Ceea lAppropr'iations Act.

[(g) The advLioy eommittce is rnot subjcct to Chapter 2110.1

SECTION 2.072. Section 531.028(b), Government Code, is amended to read as follows:

(b) The executive commissioner shall establish a federal money management system to
coordinate and monitor the use of federal money that is received by health and human
services agencies to ensure that the money is spent in the most efficient manner and
shall:

(1) establish priorities for use of federal money by all health and human services
agencies, in coordination with the coordinated strategic plan established under Sec-
tion 531.022 and the budget prepared under Section 531.026;

(2) coordinate and monitor the use of federal money for health and human services
to ensure that the money is spent in the most cost-effective manner throughout the
health and human services system;

(3) review and approve all federal funding plans for health and human services in
this state;

(4) estimate available federal money, including earned federal money, and monitor
unspent money;

(5) ensure that the state meets federal requirements relating to receipt of federal
money for health and human services, including requirements relating to state match-
ing money and maintenance of effort;

(6) transfer appropriated amounts as described by Section 531.0271; and

(7) ensure that each governmental entity identified under Section 531.022(e) has ac-
cess to complete and timely information about all sources of federal money for health
and human services programs and that technical assistance is available to
governmental entities seeking grants of federal money to provide health and human
services.

SECTION 2.073. Section 531.031, Government Code, is amended to read as follows:

Sec. 531.031. MANAGEMENT INFORMATION AND COST ACCOUNTING
SYSTEM. The executive commissioner shall establish a management information system
and a cost accounting system for all health and human services that is compatible with
and meets the requirements of the uniform statewide accounting project.

SECTION 2.074. (a) Section 531.0312(b), Government Code, as amended by
Chapters 50 (S.B. 397) and 1460 (H.B. 2641), Acts of the 76th Legislature, Regular Ses-
sion, 1999, and Chapter 937 (H.B. 3560), Acts of the 80th Legislature, Regular Session,
2007, is reenacted to read as follows:

(b) The commission shall cooperate with the Records Management Interagency
Coordinating Council and the comptroller to establish a single method of categorizing in-
formation about health and human services to be used by the Records Management In-
teragency Coordinating Council and the Texas Information and Referral Network. The
network, in cooperation with the council and the comptroller, shall ensure that:

(1) information relating to health and human services is included in each residen-
tial telephone directory published by a for-profit publisher and distributed to the pub-
lic at minimal or no cost; and

(2) the single method of categorizing information about health and human services
is used in a residential telephone directory described by Subdivision (1).

(b) Section 531.0312(c), Government Code, as added by Chapter 1460 (H.B. 2641),
Acts of the 76th Legislature, Regular Session, 1999, is reenacted to incorporate amend-
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ments made to Section 531.0312(b), Government Code, by Chapter 50 (S.B. 397), Acts of
the 76th Legislature, Regular Session, 1999, and amended to read as follows:

(c) A health and human services agency or a public or private entity receiving state-
appropriated funds to provide health and human services shall provide the Texas Infor-
mation and Referral Network and the Records Management Interagency Coordinating
Council with information about the health and human services provided by the agency
or entity for inclusion in the statewide information and referral network, residential
telephone directories described by Subsection (b), and any other materials produced
under the direction of the network or the council. The agency or entity shall provide the
information in the format required by the Texas Information and Referral Network or
the Records Management Interagency Coordinating Council [a form determined by the
eom.issio ner. and shall update the information at least quarterly or as required by the
network or the council.

(c) Section 531.0312(d), Government Code, is amended to read as follows:

(d) The Texas Department of Housing and Community Affairs shall provide the Texas
Information and Referral Network with information regarding the department's housing
and community affairs programs for inclusion in the statewide information and referral
network. The department shall provide the information in a form determined by the
commission [eommissioner] and shall update the information at least quarterly.

SECTION 2.075. Section 531.0317(c), Government Code, is amended to read as
follows:

(c) The Internet site must:

(1) contain information that is:

(A) in a concise and easily understandable and accessible format; and

(B) organized by the type of service provided rather than by the agency or provider
delivering the service;

(2) contain eligibility criteria for each agency program;

(3) contain application forms for each of the public assistance programs administered
by health and human services agencies, including application forms for:

(A) financial assistance under Chapter 31, Human Resources Code;

(B) Medicaid [medicalasitaftce under Chapter 32, H"man R Cecl]; and

(C) nutritional assistance under Chapter 33, Human Resources Code;

(4) to avoid duplication of functions and efforts, provide a link that provides access
to a site maintained by the Texas Information and Referral Network under Section
531.0313;

(5) contain the telephone number and, to the extent available, the electronic mail
address for each health and human services agency and local provider of health and
human services;

(6) be designed in a manner that allows a member of the public to send questions
about each agency's programs or services electronically and receive responses to the
questions from the agency electronically; and

(7) be updated at least quarterly.

SECTION 2.076. Sections 531.0318(b) and (c), Government Code, are amended to
read as follows:

(b) The information for consumers required by this section must:

(1) be presented in a manner that is easily accessible to, and understandable by, a
consumer; and

(2) allow a consumer to make informed choices concerning long-term care services
and include:

(A) an explanation of the manner in which long-term care service delivery is
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administered in different counties through different programs operated by the com-
mission and by the Department of Aging and Disability Services, so that an individ-
ual can easily understand the service options available in the area in which that in-
dividual lives; and

(B) for the [Medieaid] Star + Plus Medicaid managed care [pilot] program, infor-
mation that allows a consumer to evaluate the performance of each participating
plan issuer, including for each issuer, in an accessible format such as a table:

(i) the enrollment in each county;

(ii) additional "value-added" services provided;

(iii) a summary of the financial statistical report required under Subchapter A,
Chapter 533;

(iv) complaint information;

(v) any sanction or penalty imposed by any state agency, including a sanction
or penalty imposed by the commission or the Texas Department of Insurance;

(vi) information concerning consumer satisfaction; and

(vii) other data, including relevant data from reports of external quality review
organizations, that may be used by the consumer to evaluate the quality of the
services provided.

(c) In addition to providing the information required by this section through the
Internet, the commission or the Department of Aging and Disability Services shall, on
request by a consumer without Internet access, provide the consumer with a printed
copy of the information from the website. The commission or department may charge a
reasonable fee for printing the information. The executive commissioner shall establish
the fee by rule.

SECTION 2.077. Section 531.033, Government Code, is amended to read as follows:

Sec. 531.033. RULES. The executive commissioner shall adopt rules necessary to
carry out the commission's duties under this chapter.

SECTION 2.078. Section 531.0335(b), Government Code, is amended to read as
follows:

(b) The executive commissioner by rule shall prohibit a health and human services
agency from taking a punitive action against a person responsible for a child's care,
custody, or welfare for failure of the person to ensure that the child receives the im-
munization series prescribed by Section 161.004, Health and Safety Code.

SECTION 2.079. Section 531.035, Government Code, is amended to read as follows:

Sec. 531.035. DISPUTE ARBITRATION. The executive commissioner shall arbitrate
and render the final decision on interagency disputes.

SECTION 2.080. The heading to Section 531.0381, Government Code, is amended to
read as follows:

Sec. 531.0381. CERTAIN GIFTS AND GRANTS TO HEALTH AND HUMAN SER-
VICES AGENCIES.

SECTION 2.081. Sections 531.0381(b) and (c), Government Code, are amended to
read as follows:

(b) Acceptance of a gift or grant under this section is subject to the written approval of
the executive commissioner. Chapter 575 does not apply to a gift or grant under this
section.

(c) The executive commissioner may adopt rules and procedures to implement this
section. The rules must ensure that acceptance of a gift or grant under this section is
consistent with any applicable federal law or regulation and does not adversely affect
federal financial participation in any state program, including [the-state] Medicaid
[pr~ogram] .

SECTION 2.082. Section 531.0392(a), Government Code, is amended to read as
follows:
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(a) In this section, "dually eligible individual" means an individual who is eligible to
receive health care benefits under both [the] Medicaid and the Medicare program
[programa ].

SECTION 2.083. Section 531.041, Government Code, is amended to read as follows:
Sec. 531.041. GENERAL POWERS AND DUTIES. The executive commissioner and

the commission have [has] all the powers and duties necessary to administer this chapter.
SECTION 2.084. Section 531.042(a), Government Code, is amended to read as follows:

(a) The executive commissioner by rule shall require each health and human services
agency to provide to each patient or client of the agency and to at least one family
member of the patient or client, if possible, information regarding all care and support
options available to the patient or client, including community-based services appropri-
ate to the needs of the patient or client, before the agency allows the patient or client to
be placed in a care setting, including a nursing facility [home], intermediate care facility
for individuals with an intellectual disability [the mentally retarded], or general residen-
tial operation for children with an intellectual disability that is [institutiot for the
meita4l rtarded] licensed [or operated] by the Department of Family and Protective
[and-Regulatory] Services, to receive care or services provided by the agency or by a
person under an agreement with the agency.

SECTION 2.085. Section 531.043(a), Government Code, is amended to read as follows:

(a) In conjunction with the appropriate state agencies, the executive commissioner
shall develop a plan for access to individualized long-term care services for persons with
fumctional limitations or medical needs and their families that assists those persons in
achieving and maintaining the greatest possible independence, autonomy, and quality of
life.

SECTION 2.086. Section 531.044, Government Code, is amended to read as follows:

Sec. 531.044. FINANCIAL ASSISTANCE [AFDG] RECIPIENTS ELIGIBLE FOR
FEDERAL PROGRAMS. [(a)] The commission shall assist recipients of financial assis-
tance under Chapter 31, Human Resources Code, who are eligible for assistance under
federal programs to apply for benefits under those federal programs. The commission
may delegate this responsibility to a health and human services [service] agency, contract
with a unit of local government, or use any other cost-effective method to assist financial
assistance recipients who are eligible for federal programs.

[(h) The comiion shall org5aize a yla i - -51 -~ . ol-,ing the Texas Departmen
of Human Serviees, the Teasc Educatini A5g11ey, and the Texas Rehabilitation Coms
Sion-to.,

[(1) improve ... d dinati t en thvsv aeeasoarj to
admnitert this . r and

[(2) provide 1nfo~rationt and help train emplyee to eorreetly screen appliecants
uinder this 0 eti1 1 as requestdby the tcJmmisson

SECTION 2.087. Sections 531.045(b) and (g), Government Code, are amended to
read as follows:

(b) The task force is composed of:

(1) a representative of:

(A) the attorney general's office, appointed by the attorney general;

(B) the comptroller's office, appointed by the comptroller;

(C) the commission, appointed by the executive commissioner;

(D) the [Texts] Department of State Health Services, appointed by the commis-
sioner of state health services [public healt;h]

(E) the [Texas] Department of Aging and Disability [Hman] Services, appointed
by the commissioner of aging and disability [human] services;

(F) the Texas Workforce Commission, appointed by the executive director of that
agency; and
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(G) the Department of Assistive and Rehabilitative Services [Texas Rehabilitation
Gommission], appointed by the commissioner of assistive and rehabilitative services
[that-ageny]; and
(2) two representatives of each of the following groups, appointed by the comptroller:

(A) retailers who maintain electronic benefits transfer point-of-sale equipment;

(B) banks or owners of automatic teller machines; and

(C) consumer or client advocacy organizations.

(g) The task force shall:

(1) serve as this state's counterpoint to the federal electronic benefits transfer task
force;

(2) identify benefit programs that merit addition to this state's electronic benefits
transfer system;

(3) identify and address problems that may occur if a program is added;

(4) pursue state-federal partnerships to facilitate the development and expansion of
this state's electronic benefits transfer system;

(5) track and distribute federal legislation and information from other states that
relate to electronic benefits transfer systems;

(6) ensure efficiency and planning coordination in relation to this state's electronic
benefits transfer system;

(7) [develo a plan using the .... ad expertise o ...... ". . .
for the use of a photograph or other imaging tehooyo l ee Di _ff
t.ransfer eards and, if prve V o tbe ffetiv in~ reducing fraud and niia, begin using
the new cards starting with~ rele n cars for cards that were used in the progiam
on June 13, 1995;,

[(&)] review current and potential fraud problems with electronic benefits transfer
and propose methods to prevent or deter fraud;

[(9) evalutate the feasibility of adding the Medicaid p.rograi to the ottvoM"S_--PPVMfleron
benefits transfer system;] and

(8) [dO)] develop a plan to assist beneficiaries of public programs to obtain bank
accounts.
SECTION 2.088. Section 531.047(a), Government Code, is amended to read as follows:

(a) The executive commissioner [eoniiission], after consulting with representatives
from the Department of Family and Protective [antd-Regulatory] Services, the Texas Ju-
venile Justice Department [Probation1 Comso , the Department of Aging and Dis-
ability Services, and the Nt exas] Department of State Health Services [Mental Health
and Mental Retardation], shall by rule adopt result-oriented standards that a provider
of substitute care services for children under the care of the state must achieve.

SECTION 2.089. Section 531.048, Government Code, is amended to read as follows:

Sec. 531.048. CASELOAD STANDARDS. (a) The executive [Aft er conisidering the
re rnyiidations of th asla standards advisory .emrittees tinde. Secto

681049(e),-the] commissioner may establish caseload standards and other standards re-
lating to caseloads for each category of caseworker employed by the [TxsDeate
o~f Hu~man Serviyyp,.or the] Department of Family and Protective [and-Regulatory]
Services.

(b) In establishing standards under this section, the executive commissioner shall:

(1) ensure the standards are based on the actual duties of the caseworker;

(2) ensure the caseload standards are reasonable and achievable;

(3) ensure the standards are consistent with existing professional caseload stan-
dards;

(4) consider standards developed by other states for caseworkers in similar posi-
tions of employment; and
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(5) ensure the standards are consistent with existing caseload standards of other
state agencies.
(c) Subject to the availability of funds appropriated by the legislature, [the-eommis

...... of .. . - d] the commissioner [exectht . d.r.tor] of the Department
of Family and Protective [ ] Services shall use the standards established
by the executive commissioner under this section to determine the number of personnel
to assign as caseworkers for the department [their reopev iv ageties].

(d) Subject to the availability of funds appropriated by the legislature, the [Texas
Departmen.t .f Human. Se.v... and the] Department of Family and Protective [anfd
Regttlatry] Services shall use the standards established by the executive commissioner
to assign caseloads to individual caseworkers employed by the department [those
agencies].

[(e) The commissioner shall include a rccommcndatlon mae to the comissioner b"-
caseload stndards advsory eommiittce tinder Scction 5681.049(e) in the ati ategt plan of
the agency that is the subjcct of the reommedation.]

(f) Nothing in this section may be construed to create a cause of action.

[(g) The et>v eomss e shall develop and, subjcct to the availability of LtmcL,
implement acatseload management reducton plan to reduce, not later than Januar 1,
2011, caseloads for caseworkers employed by the adult protective ser....s division of t hc
Department ofFa ily and P3t.tive s to a level that does n ot ea d profe s

s-ona caseload standar ds by more than five cases per easewoL1e. The platn must provide
o. fie annu~al targets for caseload reduction.]

SECTION 2.090. Section 531.050, Government Code, is amended to read as follows:

Sec. 531.050. MINIMUM COLLECTION GOAL. (a) Before August 31 of each year,
the executive commissioner [commisson, after e.nsultng with the Texas Department of
Human Serviccs,] by rule shall set a minimum goal for the commission [Texas-Depart-

ent of Human S... ] that specifies the percentage of the amount of benefits granted
by the commission [departmeft] in error under the supplemental nutrition assistance
[3od-tmpl program or the program of financial assistance under Chapter 31, Human
Resources Code, that the commission [department] should recover. The executive com-
missioner [commission] shall set the percentage based on comparable recovery rates
reported by other states or other appropriate factors identified by the executive commis-
sioner [commission and the department].

(b) If the commission [departme l] fails to meet the goal set under Subsection (a) for
the fiscal year, the executive commissioner shall notify the comptroller, and the comptrol-
ler shall reduce the commission's [department's] general revenue appropriation by an
amount equal to the difference between the amount of state funds the commission
[depa.rtment] would have collected had the commission [depa.rtm.ent] met the goal and
the amount of state funds the commission [department] actually collected.

.(c) The executive commissioner [cmmissi n], the governor, and the Legislative Budget
Board shall monitor the commission's [departments. performance in meeting the goal
set under this section. The commission [department] shall cooperate by providing to [the
commission, the governor[;] and the Legislative Budget Board, on request, information
concerning the commission's [departments] collection efforts.

SECTION 2.091. Section 531.051(c), Government Code, is amended to read as follows:

(c) In adopting rules for the consumer direction models, the executive commissioner
[commission] shall:

(1) with assistance from the work group established under Section 531.052,
determine which services are appropriate and suitable for delivery through consumer
direction;

(2) ensure that each consumer direction model is designed to comply with applicable
federal and state laws;

(3) maintain procedures to ensure that a potential consumer or the consumer's
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legally authorized representative has adequate and appropriate information, including
the responsibilities of a consumer or representative under each service delivery option,
to make an informed choice among the types of consumer direction models;

(4) require each consumer or the consumer's legally authorized representative to
sign a statement acknowledging receipt of the information required by Subdivision (3);

(5) maintain procedures to monitor delivery of services through consumer direction
to ensure:

(A) adherence to existing applicable program standards;

(B) appropriate use of funds; and

(C) consumer satisfaction with the delivery of services;

(6) ensure that authorized program services that are not being delivered to a
consumer through consumer direction are provided by a provider agency chosen by the
consumer or the consumer's legally authorized representative; and

(7) work in conjunction with the work group established under Section 531.052 to
set a timetable to complete the implementation of the consumer direction models.

SECTION 2.092. Sections 531.055(a) and (e), Government Code, are amended to
read as follows:

(a) Each health and human services agency, the Texas Correctional Office [W]tneil] on
Offenders with Medical or Mental Impairments, the Texas Department of Criminal
Justice, the Texas Department of Housing and Community Affairs, the Texas Education
Agency, the Texas Workforce Commission, and the Texas Juvenile Justice Department
[Youth CGommission] shall enter into [adopt] a joint memorandum of understanding to
promote a system of local-level interagency staffing groups to coordinate services for
persons needing multiagency services.

(e) The agencies shall ensure that a state-level interagency staffing group provides a
biennial report to the administrative head [executive dircetor] of each agency, the
legislature, and the governor that includes:

(1) the number of persons served through the local-level interagency staffing groups
and the outcomes of the services provided;

(2) a description of any barriers identified to the state's ability to provide effective
services to persons needing multiagency services; and

(3) any other information relevant to improving the delivery of services to persons
needing multiagency services.

SECTION 2.093. Section 531.056, Government Code, is amended to read as follows:

Sec. 531.056. REVIEW OF SURVEY PROCESS IN CERTAIN INSTITUTIONS AND
FACILITIES. (a) The commission shall adopt procedures to review:

(1) citations or penalties assessed for a violation of a rule or law against an institu-
tion or facility licensed under Chapter 242, 247, or 252, Health and Safety Code, or
certified to participate in Medicaid administered in accordance with Chapter 32, Hu-
man Resources Code, considering:

(A) the number of violations by geographic region;

(B) the patterns of violations in each region; and

(C) the outcomes following the assessment of a penalty or citation; and

(2) the performance of duties by employees and agents of a [the Texas De.p.. men
of Huffan Ser-csr an, thcr] state agency responsible for licensing, inspecting,
surveying, or investigating institutions and facilities licensed under Chapter 242, 247,
or 252, Health and Safety Code, or certified to participate in Medicaid administered in
accordance with Chapter 32, Human Resources Code, related to:

(A) complaints received by the commission; or

(B) any standards or rules violated by an employee or agent of a state agency.
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SECTION 2.094. Section 531.057, Government Code, is amended to read as follows:

Sec. 531.057. VOLUNTEER ADVOCATE PROGRAM FOR THE ELDERLY. (a) In
this section:

(1) "Designated caregiver" means:

(A) a person designated as a caregiver by an elderly individual receiving services
from or under the direction of the commission or a health and human services
agency; or

(B) a court-appointed guardian of an elderly individual receiving services from or
under the direction of the commission or a health and human services agency.

(2) "Elderly" means individuals who are at least 60 years of age.

(3) "Program" means the volunteer advocate program created under this section for
the elderly receiving services from or under the direction of the commission or a health
and human services agency [.ratex. under this .. t.].

(4) 'Volunteer advocate" means a person who successfully completes the volunteer
advocate curriculum described by Subsection (c)(2).

[(b) The exeetiv. eommssier shall eeodinate with the advsr comittee
established t .lop 5 volunteer advocate program for the
eldrl reeing services frmr tinder the direetioi of the eommisin ora health and

(c) The [in devepig the] program[, the e t ter f..d th d-; ....
eeomuittee] shall adhere to the following principles:

(1) the intent of the program is to evaluate, through operation of pilot projects,
whether providing the services of a trained volunteer advocate selected by an elderly
individual or the individual's designated caregiver is effective in achieving the follow-
ing goals:

(A) extend the time the elderly individual can remain in an appropriate home set-
ting;

(B) maximize the efficiency of services delivered to the elderly individual by focus-
ing on services needed to sustain family caregiving;

(C) protect the elderly individual by providing a knowledgeable third party to
review the quality of care and services delivered to the individual and the care op-
tions available to the individual and the individual's family; and

(D) facilitate communication between the elderly individual or the individual's
designated caregiver and providers of health care and other services;

(2) a volunteer advocate curriculum must be maintained [estabished] that
incorporates best practices as determined and recognized by a professional organiza-
tion recognized in the elder health care field;

(3) the use of pro bono assistance from qualified professionals must be maximized in
modifying [developing] the volunteer advocate curriculum and [designi-ng] the program;

(4) trainers must be certified on the ability to deliver training;

(5) training shall be offered through multiple community-based organizations; and

(6) participation in the program is voluntary and must be initiated by the elderly
individual or the individual's designated caregiver.

(d) The executive commissioner may enter into agreements with appropriate nonprofit
organizations for the provision of services under the program. A nonprofit organization
is eligible to provide services under the program if the organization:

(1) has significant experience in providing services to elderly individuals;

(2) has the capacity to provide training and supervision for individuals interested in
serving as volunteer advocates; and

(3) meets any other criteria prescribed by the executive commissioner.
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(e) The commission shall fund the program, including the design and evaluation of
pilot projects, modification [deveopment] of the volunteer advocate curriculum, and
training of volunteers, through existing appropriations to the commission.

(f) Notwithstanding Subsection (e), the commission may accept gifts, grants, or dona-
tions for the program from any public or private source to:

(1) carry out the design of the program;

(2) develop criteria for evaluation of any proposed pilot projects operated under the
program;

(3) modify [develop] a volunteer advocate training curriculum;

(4) conduct training for volunteer advocates; and

(5) develop a request for offers to conduct any proposed pilot projects under the
program.

(g) The executive commissioner may adopt rules as necessary to implement the
program.

SECTION 2.095. Sections 531.0571(a) and (b), Government Code, are amended to
read as follows:

(a) The executive commissioner shall appoint an advisory committee composed of the
following members:

(1) a representative of the Department of Aging and Disability Services;

(2) a representative of the Department of Assistive and Rehabilitative Services;

(3) a representative of the Department of State Health Services;

(4) a representative of the Texas Silver-Haired Legislature;

(5) a representative of an area agency on aging;

(6) a representative of United Ways of Texas;

(7) a home health provider;

(8) an assisted living provider;

(9) a nursing facility [home] provider;

(10) a representative of Texas CASA;

(11) a licensed gerontologist; and

(12) a representative of AARP.

(b) The advisory committee shall advise the executive commissioner on [the-develo -
ment-o the volunteer advocate program for the elderly [eveloped] under Section
531.057, including reviewing and commenting on:

(1) program design and selection of any pilot sites operated under the program;

(2) the volunteer advocate training curriculum;

(3) requests for oversight requirements for any pilot projects operated under the
program;

(4) evaluation of any pilot projects operated under the program;

(5) requirements for periodic reports to the elderly individual or the individual's
designated caregiver and providers of health care or other services; and

(6) other issues as requested by the executive commissioner.

SECTION 2.096. Sections 531.058(a), (b), and (d), Government Code, are amended to
read as follows:

(a) The executive commissioner [eommissin] by rule shall establish an informal
dispute resolution process in accordance with this section. The process must provide for
adjudication by an appropriate disinterested person of disputes relating to a proposed
enforcement action or related proceeding of the commission [Texas Dep.artm ent of Hu..
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mn. Serics] under Section 32.021(d), Human Resources Code, or the Department of
Aging and Disability Services under Chapter 242, 247, or 252, Health and Safety Code.
The informal dispute resolution process must require:

(1) an institution or facility to request informal dispute resolution not later than the
10th calendar day after notification by the commission or department, as applicable, of
the violation of a standard or standards; and

(2) the commission to complete the process not later than:

(A) the 30th calendar day after receipt of a request from an institution or facility,
other than an assisted living facility, for informal dispute resolution; or

(B) the 90th calendar day after receipt of a request from an assisted living facility
for informal dispute resolution.

(b) The executive commissioner [eantnissifn] shall adopt rules to adjudicate claims in
contested cases.

(d) The executive commissioner [eom.ission] shall use a negotiated rulemaking pro-
cess and engage a qualified impartial third party as provided by Section 2009.053, with
the goal of the executive commissioner adopting rules that are fair and impartial to all
parties not later than January 1, 2015. This subsection expires September 1, 2015.

SECTION 2.097. Section 531.059, Government Code, is amended to read as follows:

Sec. 531.059. VOUCHER PROGRAM FOR TRANSITIONAL LIVING ASSISTANCE
FOR PERSONS WITH DISABILITIES. (a) In this section:

(1) "Institutional housing" means:

(A) an ICF-IID [fGF-MR], as defined by Section 531.002, Health and Safety
Code;

(B) a nursing facility;

(C) a state hospital, state supported living center [sehool], or state center
maintained and managed by the [Texas] Department of State Health Services or the
Department of Aging and Disability Services [Mental Health and Mental Retarda
tMn];

(D) a general residential operation for children with an intellectual disability that
is [an institution for the mentlly retarded] licensed [or-operated] by the Depart-
ment of Family and Protective Services; or

(E) a general residential operation, as defined by Section 42.002, Human Re-
sources Code.

(2) "Integrated housing" means housing in which a person with a disability resides
or may reside that is found in the community but that is not exclusively occupied by
persons with disabilities and their care providers.

(b) Subject to the availability of funds, the commission shall coordinate with the
[Texas Department of Human Scrvices, the] Texas Department of Housing and Com-
munity Affairs, the Department of State Health Services, and the [Texas] Department of
Aging and Disability Services [Mental Health and Mental Retardation] to develop a
housing assistance program to assist persons with disabilities in moving from
institutional housing to integrated housing. In developing the program, the agencies
shall address:

(1) eligibility requirements for assistance;

(2) the period during which a person with a disability may receive assistance;

(3) the types of housing expenses to be covered under the program; and

(4) the locations at which the program will be operated.

(c) Subject to the availability of funds, the Department of Aging and Disability Ser-
vices [eoniion] shall [require the Texas Departu ... t fH a" S..i.. o mple
meat and] administer the housing assistance program under this section. The depart-
ment shall coordinate with the Texas Department of Housing and Community Affairs in
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[imrplmen ting-and] administering the program, determining the availability of funding
from the United States Department of Housing and Urban Development, and obtaining
those funds.

(d) The [TesDep.rtment of Hs ad. .] Texas Department of Housing
and Community Affairs and the Department of Aging and Disability Services shall
provide information to the commission as necessary to facilitate the administration
[d. elopme and imp.l ta tion] of the housing assistance program.

SECTION 2.098. Sections 531.060(c)(3) and (4), Government Code, are amended to
read as follows:

(3) "Institution" means any congregate care facility, including:
(A) a nursing facility [heme];

(B) an ICF-IID [ICF MR faeilityj], as defined by Section 531.002, Health and
Safety Code;

(C) a group home operated by the [Texas] Department of Aging and Disability
Services [Mental Health and Mental Retardation]; and

(D) a general residential operation for children with an intellectual disability that
is [an institution for the mntaly retarded] licensed by the Department of Family
and Protective [and Regulatory] Services.

(4) "Waiver services" means services provided under:
(A) the Medically Dependent Children Program (MDCP);

(B) the Community Living Assistance and Support Services (CLASS) waiver
program [Program];

(C) the Home and Community-basbd [Wiaivr] Services (HCS) waiver program
[Program, inelding the HCB OBRA Program];

(D) [the Mental Retardation Lo.al Authority Pilot Proje t (MRLTA);

[(E-)] the Deaf Blind with Multiple Disabilities (DBMD) waiver program [Deaf,
Blind, and Multiply Disabled Program];and

(E) [(F] any other Section 1915(c) waiver program that provides long-term care
services for children.

SECTION 2.099. Sections 531.062(a) and (b), Government Code, are amended to
read as follows:

(a) Notwithstanding any other law, the commission may establish one or more pilot
projects through which reimbursement under Medicaid [th . dieal ......... pro gram
under Chapter 32, Humn Res..ces Code,] is made to demonstrate the applications of
technology in providing services under that program.

(b) A pilot project established under this section may relate to providing rehabilitation
services, services for the aging or persons with disabilities [disabled], or long-term care
services, including community care services and support.

SECTION 2.100. Sections 531.063(a) and (i), Government Code, are amended to read
as follows:

(a) The executive commissioner [eoeimission,] by rule[;] shall establish at least one but
not more than four call centers for purposes of determining and certifying or recertifying
a person's eligibility and need for services related to the programs listed under Section
531.008(c), if cost-effective. [The .... s-io m...t .. dt a publ. . hear in Lefore

(i) Notwithstanding Subsection (a), the executive commissioner shall develop and
implement policies that provide an applicant for services related to the programs listed
under Section 531.008(c) with an opportunity to appear in person to establish initial
eligibility or to comply with periodic eligibility recertification requirements if the ap-
plicant requests a personal interview. In implementing the policies, the commission
shall maintain offices to serve applicants who request a personal interview. This subsec-
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tion does not affect a law or rule that requires an applicant to appear in person to estab-
lish initial eligibility or to comply with periodic eligibility recertification requirements.

SECTION 2.101. Section 531.064(a), Government Code, is amended to read as follows:
(a) In this section, "vaccinescfor children program" means the program operated by

the [Texas] Department of State Health Services under authority of 42 U.S.C. Section
1396s, as amended.

SECTION 2.102. Sections 531.067(a), (b), (d), and (g), Government Code, are
amended to read as follows:

(a) The commission shall appoint a Public Assistance Health Benefit Review and
Design Committee. The committee consists of nine representatives of health care provid-
ers participating in [the] Medicaid [program] or the child health plan program, or both.
The committee membership must include at least three representatives from each
program.

(b) The executive commissioner shall designate one member to serve as presiding of-
ficer for a term of two years.

(d) The committee shall review and provide recommendations to the commission
regarding health benefits and coverages provided under [the-state] Medicaid [program],
the child health plan program, and any other income-based health care program
administered by the commission or a health and human services agency. In performing
its duties under this subsection, the committee must:

(1) review benefits provided under each of the programs; and
(2) review procedures for addressing high utilization of benefits by recipients.

(g) In performing the duties under this section, the commission may design and
implement a program to improve and monitor clinical and functional outcomes of a re-
cipient of services under Medicaid or the state child health plan [or medieal ..... ta.. ]
program. The program may use financial, clinical, and other criteria based on pharmacy,
medical services, and other claims data related to Medicaid or the child health plan [or
the state m el s 1 t..... ] program. The commission must report to the committee on
the fiscal impact, including any savings associated with the strategies utilized under
this section.

SECTION 2.103. Section 531.068, Government Code, is amended to read as follows:
Sec. 531.068. MEDICAID OR OTHER HEALTH BENEFIT COVERAGE. In adopting

rules or standards governing [the-state] Medicaid [program] or rules or standards for the
development or implementation of health benefit coverage for a program administered
by the commission or a health and human services agency, the executive commissioner
[commssio and aa1h health and human s ... ... ..- t may take into
consideration any recommendation made with respect to health benefits provided under
[their r ...... programs or the tate Medicaid or another of those programs [program]
by the Public Assistance Health Benefit Review and Design Committee established
under Section 531.067.

SECTION 2.104. Section 531.0691(a)(1), Government Code, is amended to read as
follows:

(1) "Medicaid Drug Utilization Review Program" means the program operated by
the vendor drug program to improve the quality of pharmaceutical care under [the]
Medicaid [program].
SECTION 2.105. Section 531.0693(a), Government Code, is amended to read as

follows:

(a) The commission shall monitor and analyze prescription drug use and expenditure
patterns in [the] Medicaid [program]. The commission shall identify the therapeutic pre-
scription drug classes and individual prescription drugs that are most often prescribed
to patients or that represent the greatest expenditures.

SECTION 2.106. Section 531.0694, Government Code, is amended to read as follows:
Sec. 531.0694. PERIOD OF VALIDITY FOR PRESCRIPTION. In the [its] rules and
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standards governing the vendor drug program, the executive commissioner [eommission],
to the extent allowed by federal law and laws regulating the writing and dispensing of
prescription medications, shall ensure that a prescription written by an authorized
health care provider under [the] Medicaid [program] is valid for the lesser of the period
for which the prescription is written or one year. This Section does not apply to a pre-
scription for a controlled substance, as defined by Chapter 481, Health and Safety Code.

SECTION 2.107. Section 531.0697(a), Government Code, is amended to read as
follows:

(a) This section applies to:

(1) the vendor drug program for [the] Medicaid and the child health plan program
[programs];

(2) the kidney health care program;

(3) the children with special health care needs program; and

(4) any other state program administered by the commission that provides prescrip-
tion drug benefits.

SECTION 2.108. Sections 531.070(b), (c), and (m), Government Code, are amended
to read as follows:

(b) For purposes of this section, the term "supplemental rebates" means cash rebates
paid by a manufacturer to the state on the basis of appropriate quarterly health and hu-
man services program utilization data relating to the manufacturer's products, pursuant
to a state supplemental rebate agreement negotiated with the manufacturer and, if nec-
essary, approved by the federal government under Section 1927 of the federal Social Se-
curity Act (42 U.S.C. Section 1396r-8).

(c) The commission may enter into a written agreement with a manufacturer to ac-
cept certain program benefits in lieu of supplemental rebates, as defined by this section,
only if:

(1) the program benefit yields savings that are at least equal to the amount the
manufacturer would have provided under a state supplemental rebate agreement dur-
ing the current biennium as determined by the written agreement;

(2) the manufacturer posts a performance bond guaranteeing savings to the state,
and agrees that if the savings are not achieved in accordance with the written agree-
ment, the manufacturer will forfeit the bond to the state less any savings that were
achieved; and

(3) the program benefit is in addition to other program benefits currently offered by
the manufacturer to recipients of Medicaid [medial .. itane] or related programs.

(m) In negotiating terms for a supplemental rebate, the commission shall use the
average manufacturer price (AMP), as defined in 42 U.S.C. Section 1396r-8(k)(1) [See-
t .n 1896r 8(k)(1) of the Or..bt.. Budget Rc..lt A t of 19901, as the cost basis
for the product.

SECTION 2.109. Section 531.071(a), Government Code, is amended to read as follows:

(a) Notwithstanding any other state law, information obtained or maintained by the
commission regarding prescription drug rebate negotiations or a supplemental Medicaid
[medical asista-cc] or other rebate agreement, including trade secrets, rebate amount,
rebate percentage, and manufacturer or labeler pricing, is confidential and not subject to
disclosure under Chapter 552.

SECTION 2.110. Sections 531.073(a), (a-1), (c), and (d), Government Code, are
amended to read as follows:

(a) The executive commissioner [commission], in the [its] rules and standards govern-
ing the Medicaid vendor drug program and the child health plan program, shall require
prior authorization for the reimbursement of a drug that is not included in the appropri-
ate preferred drug list adopted under Section 531.072, except for any drug exempted
from prior authorization requirements by federal law. The executive commissioner [com-
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mission] may require prior authorization for the reimbursement of a drug provided
through any other state program administered by the commission or a state health and
human services agency, including a community mental health center and a state mental
health hospital if the commission adopts preferred drug lists under Section 531.072 that
apply to those facilities and the drug is not included in the appropriate list. The execu-
tive commissioner [commission] shall require that the prior authorization be obtained by
the prescribing physician or prescribing practitioner.

(a-i) Until the commission has completed a study evaluating the impact of a require-
ment of prior authorization on recipients of certain drugs, the executive commissioner
[commission] shall delay requiring prior authorization for drugs that are used to treat
patients with illnesses that:

(1) are life-threatening;

(2) are chronic; and

(3) require complex medical management strategies.

(c) The commission shall ensure that a prescription drug prescribed before
implementation of a prior authorization requirement for that drug for a recipient under
the child health plan program, [the] Medicaid [program], or another state program
administered by the commission or a health and human services agency or for a person
who becomes eligible under the child health plan program, [the] Medicaid [program], or
another state program administered by the commission or a health and human services
agency is not subject to any requirement for prior authorization under this section un-
less the recipient has exhausted all the prescription, including any authorized refills, or
a period prescribed by the commission has expired, whichever occurs first.

(d) The commission shall implement procedures to ensure that a recipient under the
child health plan program, [the] Medicaid [program], or another state program
administered by the commission or a person who becomes eligible under the child health
plan program, [the] Medicaid [program], or another state program administered by the
commission or a health and human services agency receives continuity of care in rela-
tion to certain prescriptions identified by the commission.

SECTION 2.111. Sections 531.074(b), (c), (f), (i), and (i-i), Government Code, are
amended to read as follows:

(b) The committee consists of the following members appointed by the governor:

(1) six physicians licensed under Subtitle B, Title 3, Occupations Code, and
participating in [the] Medicaid [program], at least one of whom is a licensed physician
who is actively engaged in mental health providing care and treatment to persons
with severe mental illness and who has practice experience in the state Medicaid plan;
and

(2) five pharmacists licensed under Subtitle J, Title 3, Occupations Code, and
participating in the Medicaid vendor drug program.

(c) In making appointments to the committee under Subsection (b), the governor shall
ensure that the committee includes physicians and pharmacists who:

(1) represent different specialties and provide services to all segments of the
[Mdica d program's] diverse population served by Medicaid;

(2) have experience in either developing or practicing under a preferred drug list;
and

(3) do not have contractual relationships, ownership interests, or other conflicts of
interest with a pharmaceutical manufacturer or labeler or with an entity engaged by
the commission to assist in the development of the preferred drug lists or the
administration of the prior authorization system.

(f) The [ .-m1f1ittee Shall meet at least monthl, during the .sm h1 fol......
establishmenit of the committee to enable the committcc to deeo reeemmedations for
the initial preferred.d-. i.sts. After that period, the] committee shall meet at least
quarterly and at other times at the call of the presiding officer or a majority of the com-
mittee members.
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(i) The executive commissioner [.onmr.....] shall adopt rules governing the operation
of the committee, including rules governing the procedures used by the committee for
providing notice of a meeting and rules prohibiting the committee from discussing
confidential information described by Section 531.071 in a public meeting. The commit-
tee shall comply with the rules adopted under this subsection and Subsection (i-1).

(i-1) In addition to the rules under Subsection (i), the executive commissioner [eom-.i ssion] by rule shall require the committee or the committee's designee to present a
summary of any clinical efficacy and safety information or analyses regarding a drug
under consideration for a preferred drug list that is provided to the committee by a
private entity that has contracted with the commission to provide the information. The
committee or the committee's designee shall provide the summary in electronic form
before the public meeting at which consideration of the drug occurs. Confidential infor-
mation described by Section 531.071 must be omitted from the summary. The summary
must be posted on the commission's Internet website.

SECTION 2.112. The heading to Section 531.077, Government Code, is amended to
read as follows:

Sec. 531.077. RECOVERY OF CERTAIN MEDC)GALI ASSISTANCE.

SECTION 2.113. Section 531.077(a), Government Code, is amended to read as follows:

(a) The executive commissioner shall ensure that [the state] Medicaid [program]
implements 42 U.S.C. Section 1396p(b)(1).

SECTION 2.114. Section 531.078(a), Government Code, is amended to read as follows:

(a) In this section, "gross receipts" means money received as compensation for services
under an intermediate care facility [Caeihties] for individuals with an intellectual dis-
ability [the mentally retrded] waiver program such as a home and community services
waiver or a community living assistance and support services waiver. The term does not
include a charitable contribution, revenues received for services or goods other than
waivers, or any money received from consumers or their families as reimbursement for
services or goods not normally covered by the waivers.

SECTION 2.115. Section 531.079, Government Code, is amended to read as follows:

Sec. 531.079. WAIVER PROGRAM QUALITY ASSURANCE FEE ACCOUNT.
(a) The waiver program quality assurance fee account is a dedicated account in the gen-
eral revenue fund. The account is exempt from the application of Section 403.095. [inter-
es anda oe nteaetn shall be eredited tothe aeeetint.]

(b) The account consists of fees collected under Section 531.078 [and interest ene
on mony in th aee, ifl.

(c) Subject to legislative appropriation and state and federal law, money in the ac-
count may be appropriated only to the Department of Aging and Disability Services to
increase reimbursement rates paid under the home and community services waiver
program or the community living assistance and support services waiver program or to
offset allowable expenses under [the-state] Medicaid [program].

SECTION 2.116. Section 531.081, Government Code, is amended to read as follows:

Sec. 531.081. INVALIDITY; FEDERAL FUNDS. If any portion of Sections 531.078-
531.080 is held invalid by a final order of a court that is not subject to appeal, or if the
commission determines that the imposition of the quality assurance fee and the expendi-
ture of the money collected as provided by those sections will not entitle this state to
receive additional federal money under [the] Medicaid [program], the commission shall:

(1) stop collection of the quality assurance fee; and

(2) not later than the 30th day after the date the collection of the quality assurance
fee is stopped, return any money collected under Section 531.078, but not spent under
Section 531.080, to the persons who paid the fees in proportion to the total amount
paid by those persons.

SECTION 2.117. Section 531.084(a), Government Code, is amended to read as follows:

(a) The commission shall make every effort to achieve cost efficiencies within the
Medicaid long-term care program. To achieve those efficiencies, the commission shall:
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(1) establish a fee schedule for reimbursable incurred medical expenses for dental
services controlled in long-term care facilities;

(2) implement a fee schedule for reimbursable incurred medical expenses for dura-
ble medical equipment in nursing facilities and ICF-IID [GeP-MR] facilities;

(3) implement a durable medical equipment fee schedule action plan;

(4) establish a system for private contractors to secure and coordinate the collection
of Medicare funds for recipients who are dually eligible for Medicare and Medicaid;

(5) create additional partnerships with pharmaceutical companies to obtain
discounted prescription drugs for Medicaid recipients; and

(6) develop and implement a system for auditing the Medicaid hospice care system
that provides services in long-term care facilities to ensure correct billing for
pharmaceuticals.

SECTION 2.118. Section 531.085, Government Code, is amended to read as follows:

Sec. 531.085. HOSPITAL EMERGENCY ROOM USE REDUCTION INITIATIVES.
The commission shall develop and implement a comprehensive plan to reduce the use of
hospital emergency room services by recipients under Medicaid [he i ! a.sistffe.
program]. The plan may include:

(1) a pilot program designed to facilitate program participants in accessing an ap-
propriate level of health care, which may include as components:

(A) providing program participants access to bilingual health services providers;
and

(B) giving program participants information on how to access primary care physi-
cians, advanced practice registered nurses, and local health clinics;
(2) a pilot program under which health care providers, other than hospitals, are

given financial incentives for treating recipients outside of normal business hours to
divert those recipients from hospital emergency rooms;

(3) payment of a nominal referral fee to hospital emergency rooms that perform an
initial medical evaluation of a recipient and subsequently refer the recipient, if medi-
cally stable, to an appropriate level of health care, such as care provided by a primary
care physician, advanced practice registered nurse, or local clinic;

(4) a program under which the commission or a managed care organization that
enters into a contract with the commission under Chapter 533 contacts, by telephone
or mail, a recipient who accesses a hospital emergency room three times during a six-
month period and provides the recipient with information on ways the recipient may
secure a medical home to avoid unnecessary treatment at hospital emergency rooms;

(5) a health care literacy program under which the commission develops partner-
ships with other state agencies and private entities to:

(A) assist the commission in developing materials that:
(i) contain basic health care information for parents of young children who are

recipients under Medicaid [the m dial ,ssst.... program] and who are
participating in public or private child-care or prekindergarten programs, includ-
ing federal Head Start programs; and

(ii) are written in a language understandable to those parents and specifically
tailored to be applicable to the needs of those parents;

(B) distribute the materials developed under Paragraph (A) to those parents; and

(C) otherwise teach those parents about the health care needs of their children
and ways to address those needs; and

(6) other initiatives developed and implemented in other states that have shown
success in reducing the incidence of unnecessary treatment in hospital emergency
rooms.

SECTION 2.119. Sections 531.0861(a) and (b), Government Code, are amended to
read as follows:
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(a) If cost-effective, the executive commissioner by rule shall establish a physician
incentive program designed to reduce the use of hospital emergency room services for
non-emergent conditions by recipients under Medicaid [the . dieal4 .a_: progra].

(b) In establishing the physician incentive program under Subsection (a), the execu-
tive commissioner may include only the program components identified as cost-effective
in the study conducted under former Section 531.086.

SECTION 2.120. Section 531.087(a), Government Code, is amended to read as follows:

(a) The commission shall ensure that educational materials relating to the federal
earned income tax credit are provided in accordance with this section to each person
receiving assistance or benefits under:

(1) the child health plan program;

(2) the financial assistance program under Chapter 31, Human Resources Code;

(3) Medicaid [the mcieal ai.tane program tinder Chaptr 2, Hu Re..r..s

(4) the supplemental nutrition assistance [food-Atamp] program under Chapter 33,

Human Resources Code; or

(5) another appropriate health and human services program.

SECTION 2.121. Section 531.089(b), Government Code, is amended to read as follows:

(b) The executive commissioner [of the Health and Human Ser e ..... o . may
adopt rules as necessary to implement this section.

SECTION 2.122. Section 531.090(a), Government Code, is amended to read as follows:

(a) Subject to Subsection (b), the commission and each health and human services
agency authorized by the executive commissioner may enter into an agreement with one
or more other states for the joint bulk purchasing of prescription drugs and other medi-
cations to be used in [the] Medicaid [program], the state child health plan, or another
program under the authority of the commission.

SECTION 2.123. Section 531.091(b), Government Code, is amended to read as follows:

(b) The method may:

(1) provide for the use of a single integrated benefits issuance card or multiple cards
capable of integrating benefits issuance or other program functions;

(2) incorporate a fingerprint image identifier to enable personal identity verification
at a point of service and reduce fraud [as permitted by Seetion 581.10681;

(3) enable immediate electronic verification of recipient eligibility; and

(4) replace multiple forms, cards, or other methods used for fraud reduction or pro-
vision of health and human services benefits, including:

(A) electronic benefits transfer cards; and

(B) smart cards used in [the] Medicaid [program].

SECTION 2.124. Section 531.097, Government Code, is amended to read as follows:

Sec. 531.097. TAILORED BENEFIT PACKAGES FOR CERTAIN CATEGORIES OF
THE MEDICAID POPULATION. (a) The executive commissioner may seek a waiver
under Section 1115 of the federal Social Security Act (42 U.S.C. Section 1315) to develop
and, subject to Subsection (c), implement tailored benefit packages designed to:

(1) provide Medicaid benefits that are customized to meet the health care needs of
recipients within defined categories of the Medicaid population through a defined
system of care;

(2) improve health outcomes for those recipients;

(3) improve those recipients' access to services;

(4) achieve cost containment and efficiency; and

(5) reduce the administrative complexity of delivering Medicaid benefits.
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(b) The commission:
(1) shall develop a tailored benefit package that is customized to meet the health

care needs of Medicaid recipients who are children with special health care needs,
subject to approval of the waiver described by Subsection (a); and

(2) may develop tailored benefit packages that are customized to meet the health
care needs of other categories of Medicaid recipients.
(c) If the commission develops tailored benefit packages under Subsection (b)(2), the

commission shall submit a report to the standing committees of the senate and house of
representatives having primary jurisdiction over [the] Medicaid [program] that specifies,
in detail, the categories of Medicaid recipients to which each of those packages will ap-
ply and the services available under each package. [Th ....... may n.t mpl m t
a pakagedevloped tinder Subseetion (b)(2) before September 1, 2009.1

(d) Except as otherwise provided by this section and subject to the terms of the waiver
authorized by this section, the commission has broad discretion to develop the tailored
benefit packages under this section and determine the respective categories of Medicaid
recipients to which the packages apply in a manner that preserves recipients' access to
necessary services and is consistent with federal requirements.

(e) Each tailored benefit package developed under this section must include:

(1) a basic set of benefits that are provided under all tailored benefit packages; and

(2) to the extent applicable to the category of Medicaid recipients to which the pack-
age applies:

(A) a set of benefits customized to meet the health care needs of recipients in that
category; and

(B) services to integrate the management of a recipient's acute and long-term
care needs, to the extent feasible.

(D In addition to the benefits required by Subsection (e), a tailored benefit package
developed under this section that applies to Medicaid recipients who are children must
provide at least the services required by federal law under the early and periodic screen-
ing, diagnosis, and treatment program.

(g) A tailored benefit package developed under this section may include any service
available under the state Medicaid plan or under any federal Medicaid waiver, including
any preventive health or wellness service.

(g-1) A tailored benefit package developed under this section must increase the state's
flexibility with respect to the state's use of Medicaid funding and may not reduce the
benefits available under the Medicaid state plan to any Medicaid recipient population.

(h) In developing the tailored benefit packages, the commission shall consider similar
benefit packages established in other states as a guide.

(i) The executive commissioner, by rule, shall define each category of recipients to
which a tailored benefit package applies and a mechanism for appropriately placing
recipients in specific categories. Recipient categories must include children with special
health care needs and may include:

(1) persons with disabilities or special health needs;

(2) elderly persons;

(3) children without special health care needs; and

(4) working-age parents and caretaker relatives.

[6) This sction does not apply toa tilered benefit paekage orsmiar paekagc o
benefits if, befcre September 1, 2007:

[(1) afederal Itese toa imeeen th pakg of bfnefit- ;
[(2) the package of beefits, is begdveoea di ,cted by~ the klegslture o

[(84 the mtkLeofbnft has0 bee im~lemntel.I
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SECTION 2.125. Sections 531.099(a) and (b), Government Code, are amended to
read as follows:

(a) The commission shall review forms and requirements under [the) Medicaid
[program] regarding written orders for diabetic equipment and supplies to identify
variations between permissible ordering procedures under that program and ordering
procedures available to providers under the Medicare program.

(b) To the extent practicable, and in conformity with Chapter 157, Occupations Code,
and Chapter 483, Health and Safety Code, after conducting a review under Subsection
(a) the commission or executive commissioner, as appropriate, shall modify only forms,
rules, and procedures applicable to orders for diabetic equipment and supplies under
[the] Medicaid [program] to provide for an ordering system that is comparable to the
ordering system for diabetic equipment and supplies under the Medicare program. The
ordering system must permit a diabetic equipment or supplies supplier to complete the
forms by hand or to enter by electronic format medical information or supply orders into
any form as necessary to provide the information required to dispense diabetic equip-
ment or supplies.

SECTION 2.126. Section 531.0995(a), Government Code, is amended to read as
follows:

(a) This section applies to individuals receiving benefits under:

(1) the financial assistance program under Chapter 31, Human Resources Code;

(2) Medicaid [the -- ^ program under .hat.r 82, Hu.man .....
Gode]; or

(3) the supplemental nutrition assistance program under Chapter 33, Human Re-
sources Code.

SECTION 2.127. Section 531.0996(a), Government Code, is amended to read as
follows:

(a) The commission shall develop and implement a pilot program in Harris County to
create pregnancy medical homes that provide coordinated evidence-based maternity care
management to women who reside in the pilot program area and are recipients of
Medicaid [mdial as.tan] through a Medicaid managed care model or arrangement
under Chapter 533.

SECTION 2.128. Section 531.0998(e), Government Code, is amended to read as
follows:

(e) Not later than October 1 of each year, the commission, the Texas Veterans Com-
mission, the Veterans' Land Board, and the Department of Aging and Disability Ser-
vices collectively shall submit to the legislature, the governor, and the Legislative
Budget Board a report describing:

(1) interagency progress in identifying and obtaining United States Department of
Veterans Affairs benefits for veterans receiving Medicaid and other public benefit
programs;

(2) the number of veterans benefits claims awarded, the total dollar amount of
veterans benefits claims awarded, and the costs to the state that were avoided as a
result of state agencies' use of the system;

(3) efforts to expand the use of the system and improve the effectiveness of shifting
veterans from Medicaid and other public benefits to United States Department of
Veterans Affairs benefits, including any barriers and how state agencies have ad-
dressed those barriers; and

(4) the extent to which the Texas Veterans Commission has targeted specific popula-
tions of veterans, including populations in rural counties and in specific age and
service-connected disability categories, in order to maximize benefits for veterans and
savings to the state.

SECTION 2.129. Sections 531.101(a) and (b), Government Code, are amended to
read as follows:
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(a) The commission may grant an award to an individual who reports activity that
constitutes fraud or abuse of funds in [the-state] Medicaid [program] or reports
overcharges in Medicaid [the-program] if the commission determines that the disclosure
results in the recovery of an administrative penalty imposed under Section 32.039, Hu-
man Resources Code. The commission may not grant an award to an individual in con-
nection with a report if the commission or attorney general had independent knowledge
of the activity reported by the individual.

(b) The commission shall determine the amount of an award. The award may not
exceed five percent of the amount of the administrative penalty imposed under Section
32.039, Human Resources Code, that resulted from the individual's disclosure. In
determining the amount of the award, the commission shall consider how important the
disclosure is in ensuring the fiscal integrity of Medicaid [the-program]. The commission
may also consider whether the individual participated in the fraud, abuse, or overcharge.

SECTION 2.130. Sections 531.1011(1), (6), (9), and (10), Government Code, are
amended to read as follows:

(1) "Abuse" means:

(A) a practice by a provider that is inconsistent with sound fiscal, business, or
medical practices and that results in:

(i) an unnecessary cost to [the] Medicaid [program]; or

(ii) the reimbursement of services that are not medically necessary or that fail
to meet professionally recognized standards for health care; or

(B) a practice by a recipient that results in an unnecessary cost to [the] Medicaid
[program].

(6) "Payment hold" means the temporary denial of reimbursement under [te]
Medicaid [program] for items or services furnished by a specified provider.

(9) "Program, exclusion" means the suspension of a provider from being authorized
under [the] Medicaid [program] to request reimbursement of items or services
furnished by that specific provider.

(10) "Provider" means a person, firm, partnership, corporation, agency, association,
institution, or other entity that was or is approved by the commission to:

(A) provide Medicaid services [medical asMsitance] under a contract or provider
agreement with the commission; or

(B) provide third-party billing vendor services under a contract or provider agree-
ment with the commission.

SECTION 2.131. Sections 531.102(e), (f), (m), and (n), Government Code, are
amended to read as follows:

(e) The executive commissioner [eonrisie9n], in consultation with the inspector gen-
eral, by rule shall set specific claims criteria that, when met, require the office to begin
an investigation.

(f)(1) If the commission receives a complaint or allegation of Medicaid fraud or abuse
from any source, the office must conduct a preliminary investigation as provided by Sec-
tion 531.118(c) to determine whether there is a sufficient basis to warrant a full
investigation. A preliminary investigation must begin not later than the 30th day after
the date the commission receives a complaint or allegation or has reason to believe that
fraud or abuse has occurred. A preliminary investigation shall be completed not later
than the 90th day after it began.

(2) If the findings of a preliminary investigation give the office reason to believe that
an incident of fraud or abuse involving possible criminal conduct has occurred in [the]
Medicaid [program], the office must take the following action, as appropriate, not later
than the 30th day after the completion of the preliminary investigation:

(A) if a provider is suspected of fraud or abuse involving criminal conduct, the of-
fice must refer the case to the state's Medicaid fraud control unit, provided that the
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criminal referral does not preclude the office from continuing its investigation of the
provider, which investigation may lead to the imposition of appropriate administra-
tive or civil sanctions; or

(B) if there is reason to believe that a recipient has defrauded [the] Medicaid
[program], the office may conduct a full investigation of the suspected fraud, subject
to Section 531.118(c).

(m) The office shall employ a dental director who is a licensed dentist under Subtitle
D, Title 3, Occupations Code, and the rules adopted under that subtitle by the State
Board of Dental Examiners, and who preferably has significant knowledge of [the]
Medicaid [program]. The dental director shall ensure that any investigative findings
based on the necessity of dental services or the quality of dental care have been reviewed
by a qualified expert as described by the Texas Rules of Evidence before the office
imposes a payment hold or seeks recoupment of an overpayment, damages, or penalties.

(n) To the extent permitted under federal law, the executive commissioner, on behalf of
the office, [ae..t_,thro ug the comm .. ] shall adopt rules establishing the criteria for
initiating a full-scale fraud or abuse investigation, conducting the investigation, collect-
ing evidence, accepting and approving a provider's request to post a surety bond to
secure potential recoupments in lieu of a payment hold or other asset or payment
guarantee, and establishing minimum training requirements for Medicaid provider
fraud or abuse investigators.

SECTION 2.132. Section 531.102(1), Government Code, as added by Chapter 622
(S.B. 1803), Acts of the 83rd Legislature, Regular Session, 2013, is amended to read as
follows:

(1) The office shall employ a medical director who is a licensed physician under Subtitle
B, Title 3, Occupations Code, and the rules adopted under that subtitle by the Texas
Medical Board, and who preferably has significant knowledge of [t-he] Medicaid
[program]. The medical director shall ensure that any investigative findings based on
medical necessity or the quality of medical care have been reviewed by a qualified expert
as described by the Texas Rules of Evidence before the office imposes a payment hold or
seeks recoupment of an overpayment, damages, or penalties.

SECTION 2.133. Subsection (1), Section 531.102, Government Code, as added by
Chapter 1311 (S.B. 8), Acts of the 83rd Legislature, Regular Session, 2013, is
redesignated as Subsection (o), Section 531.102, Government Code, to read as follows:

(o) [(1)] Nothing in this section limits the authority of any other state agency or
governmental entity.

SECTION 2.134. Section 531.1021(a), Government Code, is amended to read as
follows:

(a) The office of inspector general may request that the executive commissioner or the
executive commissioner's designee approve the issuance by the office of a subpoena in
connection with an investigation conducted by the office. If the request is approved, the
office may issue a subpoena to compel the attendance of a relevant witness or the pro-
duction, for inspection or copying, of relevant evidence that is in this state.

SECTION 2.135. Section 531.1022(a), Government Code, is amended to read as
follows:

(a) The commission's office of inspector general shall employ and commission not more
than five peace officers at any given time for the purpose of assisting the office in carry-
ing out the duties of the office relating to the investigation of fraud, waste, and abuse in
[the] Medicaid [program].

SECTION 2.136. Sections 531.103(a) and (c), Government Code, are amended to read
as follows:

(a) The commission, acting through the commission's office of inspector general, and
the office of the attorney general shall enter into a memorandum of understanding to
develop and implement joint written procedures for processing cases of suspected fraud,
waste, or abuse, as those terms are defined by state or federal law, or other violations of
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state or federal law under [the-tate] Medicaid [program] or another [other] program
administered by the commission or a health and human services agency, including the
financial assistance program under Chapter 31, Human Resources Code, the supplemen-
tal nutrition [a-fnttitionral assistance program under Chapter 33, Human Resources
Code, and the child health plan program. The memorandum of understanding shall
require:

(1) the office of inspector general and the office of the attorney general to set priori-
ties and guidelines for referring cases to appropriate state agencies for investigation,
prosecution, or other disposition to enhance deterrence of fraud, waste, abuse, or other
violations of state or federal law, including a violation of Chapter 102, Occupations
Code, in the programs and maximize the imposition of penalties, the recovery of
money, and the successful prosecution of cases;

(1-a) the office of inspector general to refer each case of suspected provider fraud,
waste, or abuse to the office of the attorney general not later than the 20th business
day after the date the office of inspector general determines that the existence of
fraud, waste, or abuse is reasonably indicated;

(1-b) the office of the attorney general to take appropriate action in response to
each case referred to the attorney general, which action may include direct initiation
of prosecution, with the consent of the appropriate local district or county attorney,
direct initiation of civil litigation, referral to an appropriate United States attorney, a
district attorney, or a county attorney, or referral to a collections agency for initiation
of civil litigation or other appropriate action;

(2) the office of inspector general to keep detailed records for cases processed by that
office or the office of the attorney general, including information on the total number of
cases processed and, for each case:

(A) the agency and division to which the case is referred for investigation;

(B) the date on which the case is referred; and

(C) the nature of the suspected fraud, waste, or abuse;

(3) the office of inspector general to notify each appropriate division of the office of
the attorney general of each case referred by the office of inspector general;

(4) the office of the attorney general to ensure that information relating to each case
investigated by that office is available to each division of the office with responsibility
for investigating suspected fraud, waste, or abuse;

(5) the office of the attorney general to notify the office of inspector general of each
case the attorney general declines to prosecute or prosecutes unsuccessfully;

(6) representatives of the office of inspector general and of the office of the attorney
general to meet not less than quarterly to share case information and determine the
appropriate agency and division to investigate each case; and

(7) the office of inspector general and the office of the attorney general to submit in-
formation requested by the comptroller about each resolved case for the comptroller's
use in improving fraud detection.

(c) The commission and the office of the attorney general shall jointly prepare and
submit an annual report to the governor, lieutenant governor, and speaker of the house
of representatives concerning the activities of those agencies in detecting and preventing
fraud, waste, and abuse under [the statel Medicaid [progrant] or another [other] program
administered by the commission or a health and human services agency. The report may
be consolidated with any other report relating to the same subject matter the commis-
sion or office of the attorney general is required to submit under other law.

SECTION 2.137. Section 531.1031(a)(2), Government Code, is amended to read as
follows:

(2) "Participating agency" means:

(A) the Medicaid fraud enforcement divisions of the office of the attorney general;

(B) each board or agency with authority to license, register, regulate, or certify a
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health care professional or managed care organization that may participate in [the
state] Medicaid [program]; and

(C) the commission's office of inspector general.

SECTION 2.138. Section 531.1031(b), Government Code, is amended to read as
follows:

(b) This section applies only to criminal history record information held by a
participating agency that relates to a health care professional and information held by a
participating agency that relates to a health care professional or managed care organiza-
tion that is the subject of an investigation by a participating agency for alleged fraud or
abuse under [te-Atte] Medicaid [program].

SECTION 2.139. Section 531.105, Government Code, is amended to read as follows:

Sec. 531.105. FRAUD DETECTION TRAINING. (a) The commission shall develop
and implement a program to provide annual training to contractors who process
Medicaid claims and to appropriate staff of the health and human services agencies
[Texas Department of Health and the Texas Depatment of Human Seiees] in identify-
ing potential cases of fraud, waste, or abuse under [the-state] Medicaid [program]. The
training provided to the contractors and staff must include clear criteria that specify:

(1) the circumstances under which a person should refer a potential case to the
commission; and

(2) the time by which a referral should be made.

(b) The health and human services agencies [Texas Depar tmnLt of Health and the
Texas Dpartment of Human Ser..ees], in cooperation with the commission, shall
periodically set a goal of the number of potential cases of fraud, waste, or abuse under
[the-state] Medicaid [program] that each agency will attempt to identify and refer to the
commission. The commission shall include information on the agencies' goals and the
success of each agency in meeting the agency's goal in the report required by Section
531.103(c).

SECTION 2.140. Sections 531.106(a), (d), (f), and (g), Government Code, are amended
to read as follows:

(a) The commission shall use learning or neural network technology to identify and
deter fraud in [the] Medicaid [program] throughout this state.

(d) The commission shall require each health and human services agency that
performs any aspect of [the-state] Medicaid [program] to participate in the implementa-
tion and use of the technology.

(f) The commission shall refer cases identified by the technology to the commission's
office of inspector general [investigations and foe em t ] or the office of the attorney
general, as appropriate.

(g) Each month, the learning or neural network technology implemented under this
section must match [hureau-of] vital statistics unit death records with Medicaid claims
filed by a provider. If the commission determines that a provider has filed a claim for
services provided to a person after the person's date of death, as determined by the
[bureau-ofl vital statistics unit death records, the commission shall refer the case for
investigation to the commission's office of inspector general [i.nvet iati.ons and
enforeemrent1.

SECTION 2.141. Sections 531.1061(a) and (c), Government Code, are amended to
read as follows:

(a) The commission shall use an automated fraud investigation tracking system
through the commission's office of inspector general [inves.tatins and enforcement] to
monitor the progress of an investigation of suspected fraud, abuse, or insufficient quality
of care under [the-stael] Medicaid [program].

(c) The commission shall require each health and human services agency that
performs any aspect of [thestate] Medicaid [program] to participate in the implementa-
tion and use of the automated fraud investigation tracking system.
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SECTION 2.142. Section 531.1062(a), Government Code, is amended to read as
follows:

(a) The commission shall use an automated recovery monitoring system to monitor
the collections process for a settled case of fraud, abuse, or insufficient quality of care
under [th&-state] Medicaid [program].

SECTION 2.143. Sections 531.107(a), (b), and (f), Government Code, are amended to
read as follows:

(a) The Medicaid and Public Assistance Fraud Oversight Task Force advises and as-
sists the commission and the commission's office of inspector general [i. . stigatio n and
enforeem t] in improving the efficiency of fraud investigations and collections.

(b) The task force is composed of a representative of the:

(1) attorney general's office, appointed by the attorney general;

(2) comptroller's office, appointed by the comptroller;

(3) Department of Public Safety, appointed by the public safety director;

(4) state auditor's office, appointed by the state auditor;

(5) commission, appointed by the executive commissioner [of health and hufla" .. cr-

(6) [Texa] Department of Aging and Disability [iiat ] Services, appointed by the
commissioner of aging and disability [ht:man] services;

(7) Texas Department of Insurance, appointed by the commissioner of insurance;

(8) [Teas] Department of State Health Services, appointed by the commissioner of
state [publie] health services; and

(9) commission's office of inspector general, appointed by the executive commissioner.

(f) At least once each fiscal quarter, the commission's office of inspector general
[investigatios . .. f ... ... .] shall provide to the task force:

(1) information detailing:

(A) the number of fraud referrals made to the office and the origin of each refer-
ral;

(B) the time spent investigating each case;

(C) the number of cases investigated each month, by program and region;

(D) the dollar value of each fraud case that results in a criminal conviction; and

(E) the number of cases the office rejects and the reason for rejection, by region;
and

(2) any additional information the task force requires.

SECTION 2.144. Sections 531.108(a) and (b), Government Code, are amended to
read as follows:

(a) The commission's office of inspector general [.nv.s tgat... and enforcement] shall
compile and disseminate accurate information and statistics relating to:

(1) fraud prevention; and

(2) post-fraud referrals received and accepted or rejected from the commission's case
management system or the case management system of a health and human services
agency.

(b) The commission shall:

(1) aggressively publicize successful fraud prosecutions and fraud-prevention
programs through all available means, including the use of statewide press releases
[issued i, . ..,dinatio with theT Deat en f Humn Sri.e .], and

(2) ensure that a toll-free hotline for reporting suspected fraud in programs
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administered by the commission or a health and human services agency is maintained
and promoted, either by the commission or by a health and human services agency.

SECTION 2.145. Section 531.109(a), Government Code, is amended to read as follows:

(a) The commission shall annually select and review a random, statistically valid
sample of all claims for reimbursement under [the-.tae Medicaid [program], including
under the vendor drug program, for potential cases of fraud, waste, or abuse.

SECTION 2.146. Sections 531.110(a), (b), (c), and (e), Government Code, are amended
to read as follows:

(a) The commission shall conduct electronic data matches for a Medicaid recipient [of
.. s tinder the. s .tate Medi.a d program] at least quarterly to verify the identity,

income, employment status, and other factors that affect the eligibility of the recipient.

(b) To verify eligibility of a recipient for [ un r . the tate] Medicaid
[program], the electronic data matching must match information provided by the recipi-
ent with information contained in databases maintained by appropriate federal and
state agencies.

(c) The health and human services agencies [Texas De.parmet of Human Ser-ies]
shall cooperate with the commission by providing data or any other assistance necessary
to conduct the electronic data matches required by this section.

(e) The executive commissioner shall establish procedures by which the commission, or
a health and human services agency designated by the commission, verifies [by-rule
shall establish pr du. to ..... i the electronic data matches conducted by the com-
mission under this section. Not later than the 20th day after the date the electronic data
match is verified, the commission [Texas ,e,,artme t of Human ... v....] shall remove
from eligibility a recipient who is determined to be ineligible for [as .. .... nder the
stae] Medicaid [program].

SECTION 2.147. Section 531.111, Government Code, is amended to read as follows:

Sec. 531.111. FRAUD DETECTION TECHNOLOGY. The commission may contract
with a contractor who specializes in developing technology capable of identifying pat-
terns of fraud exhibited by Medicaid recipients to:

(1) develop and implement the fraud detection technology; and

(2) determine if a pattern of fraud by Medicaid recipients is present in the recipients'
eligibility files maintained by the commission [Texas Dep.artmnt of Huma Services].

SECTION 2.148. Section 531.1112(a), Government Code, is amended to read as
follows:

(a) The commission and the commission's office of inspector general shall jointly study
the feasibility of increasing the use of technology to strengthen the detection and deter-
rence of fraud in [the-A]tte] Medicaid [program]. The study must include the determina-
tion of the feasibility of using technology to verify a person's citizenship and eligibility
for coverage.

SECTION 2.149. Section 531.112(a)(1), Government Code, is amended to read as
follows:

(1) "Chemical dependency" has the meaning assigned by Section 461A.002 [46-.00-2],
Health and Safety Code.

SECTION 2.150. Section 531.112(b), Government Code, is amended to read as follows:

(b) Following the final conviction of a chemical dependency treatment provider for an
offense, an element of which involves submitting a fraudulent claim for reimbursement
for services under [the-state] Medicaid [program], the commission or other health and
human services agency that operates a portion of [t.e.state] Medicaid [program] shall
expunge or provide for the expunction of a diagnosis of chemical dependency in a child
that has been made by the treatment provider and entered in any:

(1) appropriate official record of the commission or agency;

(2) applicable medical record that is in the commission's or agency's custody; and
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(3) applicable record of a company that the commission contracts with for the
processing and payment of claims under [the-state] Medicaid [program].

SECTION 2.151. Sections 531.113(a) and (e), Government Code, are amended to
read as follows:

(a) Each managed care organization that provides or arranges for the provision of
health care services to an individual under a government-funded program, including
[the] Medicaid [program] and the child health plan program, shall:

(1) establish and maintain a special investigative unit within the managed care or-
ganization to investigate fraudulent claims and other types of program abuse by
recipients and service providers; or

(2) contract with another entity for the investigation of fraudulent claims and other
types of program abuse by recipients and service providers.

(e) The executive commissioner shall adopt rules as necessary to accomplish the
purposes of this section.

SECTION 2.152. Section 531.1131(a), Government Code, is amended to read as
follows:

(a) If a managed care organization's special investigative unit under Section
531.113(a)(1) or the entity with which the managed care organization contracts under
Section 531.113(a)(2) discovers fraud or abuse in [the] Medicaid [program] or the child
health plan program, the unit or entity shall:

(1) immediately and contemporaneously notify the commission's office of inspector
general and the office of the attorney general;

(2) subject to Subsection (b), begin payment recovery efforts; and

(3) ensure that any payment recovery efforts in which the organization engages are
in accordance with applicable rules adopted by the executive commissioner.

SECTION 2.153. Section 531.114(g), Government Code, is amended to read as follows:

(g) The executive commissioner [eommssion] shall adopt rules as necessary to imple-
ment this section.

SECTION 2.154. Section 531.116, Government Code, is amended to read as follows:

Sec. 531.116. COMPLIANCE WITH LAW PROHIBITING SOLICITATION. A
provider who furnishes services under [the] Medicaid [program] or the child health plan
program is subject to Chapter 102, Occupations Code, and the provider's compliance
with that chapter is a condition of the provider's eligibility to participate as a provider
under those programs.

SECTION 2.155. Section 531.117, Government Code, is amended to read as follows:

Sec. 531.117. RECOVERY AUDIT CONTRACTORS. To the extent required under
Section 1902(a)(42), Social Security Act (42 U.S.C. Section 1396a(a)(42)), the commission
shall establish a program under which the commission contracts with one or more
recovery audit contractors for purposes of identifying underpayments and overpayments
under [the] Medicaid [program] and recovering the overpayments.

SECTION 2.156. Sections 531.121(2), (4), and (6), Government Code, are amended to
read as follows:

(2) "Guardian" has the meaning assigned-by Section 1002.012, Estates [69,,, Texas
Probate] Code.

(4) "Incapacitated individual" means an incapacitated person as defined by Section
1002.017, Estates [601, Texas Prbat ] Code.

(6) "Statutory probate court" has the meaning assigned by Section 1002.008(b),
Estates [601, Texas Prbatl Code.

SECTION 2.157. Sections 531.122(c) and (f), Government Code, are amended to read
as follows:

(c) To be eligible for an appointment under this section, an individual must have dem-
onstrated experience working with:
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(1) a guardianship program;

(2) an organization that advocates on behalf of or in the interest of elderly individu-
als or individuals with mental illness or an intellectual disability [..e.tl. retadat.io.n],
or

(3) incapacitated individuals.

(f) Sections 2110.002 and 2110.008 [2 and 8, Artiele 62. 2 88, Rvised Stat..u,] do
not apply to the advisory board.

SECTION 2.158. Section 531.125(a), Government Code, is amended to read as follows:

(a) The commission in accordance with commission rules [by-rtue] may award grants
to:

(1) a local guardianship program, subject to the requirements of this section; and

(2) a local legal guardianship program to enable low-income family members and
friends to have legal representation in court if they are willing and able to be ap-
pointed guardians of proposed wards who are indigent.

SECTION 2.159. Section 531.151(3), Government Code, is amended to read as follows:

(3) "Institution" means:

(A) an ICF-IID [IGF-M-R], as defined by Section 531.002, Health and Safety
Code;

(B) a group home operated under the authority of the [Texas] Department of Ag-
ing and Disability Services [Mental Health and Mcntal Retardation], including a
residential service provider under a Medicaid waiver program authorized under Sec-
tion 1915(c) of the federal Social Security Act (42 U.S.C. Section 1396n), as amended,
that provides services at a residence other than the child's home or foster home;

(C) a foster group home or an agency foster group home as defined by Section
42.002, Human Resources Code;

(D) a nursing facility;

(E) a general residential operation for children with an intellectual disability that
is [an itistitution for the mentally rtard d] licensed by the Department of Family
and Protective [and Reguato] Services; or

(F) another residential arrangement other than a foster home as defined by Sec-
tion 42.002, Human Resources Code, that provides care to four or more children who
are unrelated to each other.

SECTION 2.160. Sections 531.1521(a) and (b), Government Code, are amended to
read as follows:

(a) The executive commissioner by rule shall develop and implement a system by
which the Department of Aging and Disability Services ensures that, for each child with
respect to whom the department or a local intellectual and developmental disability
[mental retardation] authority is notified of a request for placement in an institution,-
the child's parent or guardian is fully informed before the child is placed in the institu-
tion of all community-based services and any other service and support options for
which the child may be eligible. The system must be designed to ensure that the depart-
ment provides the information through:

(1) a local intellectual and developmental disability [mental retardation] authority;

(2) any private entity that has knowledge and expertise regarding the needs of and
full spectrum of care options available to children with disabilities as well as the phi-
losophy and purpose of permanency planning; or

(3) a department employee.

(b) An institution in which a child's parent or guardian is considering placing the
child may provide information required under Subsection (a), but the information must
also be provided by a local intellectual and developmental disability [ ntal retardation]
authority, private entity, or employee of the Department of Aging and Disability Ser-
vices as required by Subsection (a).
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SECTION 2.161. Sections 531.153(b), (d), (d-1), and (e), Government Code, are
amended t6 read as follows:

(b) The Department of Family and Protective andi Services shall develop
a permanency plan as required by this subchapter for each child who resides in an
institution in this state for. whom the department has been appointed permanent manag-
ing conservator. The department is not required to develop a permanency plan under
this subchapter for a child for whom the department has been appointed temporary
managing conservator, but may incorporate the requirements of this subchapter in a
permanency plan developed for the child under Section 263.3025, Family Code.

(d) In implementing permanency planning procedures under Subsection (a) to develop
a permanency plan for each child, the Department of Aging and Disability Services
shall:

(1) delegate the department's duty to develop a permanency plan to a local intel-
lectual and developmental disability [metareta- tic] authority, as defined by Sec-
tion 531.002, Health and Safety Code, or enter into a memorandum of understanding
with the local intellectual and developmental disability [me-tal ... .datou ] authority
to develop the permanency plan for each child who resides in an institution in this
state or with respect to whom the department is notified in advance that institutional
care is sought;

(2) contract with a private entity, other than an entity that provides long-term
institutional care, to develop a permanency plan for a child who resides in an institu-
tion in this state or with respect to whom the department is notified in advance that
institutional care is sought; or

(3) perform the department's duties regarding permanency planning procedures us-
ing department personnel.

(d-1) A contract or memorandum of understanding under Subsection (d) must include
performance measures by which the Department of Aging and Disability Services may
evaluate the effectiveness of a local intellectual and developmental disability [Mental
retardation] authority's or private entity's permanency planning efforts.

(e) The commission, the Department of Aging and Disability Services, [Texas Depart-
me1,Tnt of Human1 Sere s.., the Texas 1earmnt fMe al Heo-th an d McI .]L -1 tarIctada
tionq] and the Department of Family and Protective [and Regulatory] Services may
solicit and accept gifts, grants, and donations to support the development of permanency
plans for children residing in institutions by individuals or organizations not employed
by or affiliated with those institutions.

SECTION 2.162. Section 531.1531, Government Code, is amended to read as follows:

Sec. 531.1531. ASSISTANCE WITH PERMANENCY PLANNING EFFORTS. An
institution in which a child resides shall assist with providing effective permanency
planning for the child by:

(1) cooperating with the health and human services agency, local intellectual and
developmental disability [mental etar.datin] authority, or private entity responsible
for developing the child's permanency plan; and

(2) participating in meetings to review the child's permanency plan as requested by
a health and human services agency, local intellectual and developmental disability
[mental rtardatio] authority, or private entity responsible for developing the child's
permanency plan.

SECTION 2.163. Section 531.154, Government Code, is amended to read as follows:

Sec. 531.154. NOTIFICATION REQUIRED. (a) Not later than the third day after
the date a child is initially placed in an institution, the institution shall notify:

(1) the Department of Aging and Disability Services [Texas Dartm 4. ,f iiman
Serviees], if the child is placed in a nursing facility [home];

(2) the local intellectual and developmental disability [mental retardation] author-
ity, as defined by Section 531.002, Health and Safety Code, where the institution is lo-
cated, if the child:
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(A) is placed in an ICF-IID [IGF-M 1, as defined by Section 531.002, Health and
Safety Code; or

(B) is placed by a [state-or-loeal] child protective services agency in a general res-
idential operation for children with an intellectual disability that is [an institution
for the mentally retarded] licensed by the Department-of Family and Protective
[and Regula I ... ]Services;
(3) the community resource coordination group in the county of residence of a par-

ent or guardian of the child;

(4) if the child is at least three years of age, the school district for the area in which
the institution is located; and

(5) if the child is less than three years of age, the local early childhood intervention
program for the area in which the institution is located.

(b) The [Texas] Department of Aging and Disability [ftuinan] Services shall notify the
local intellectual and developmental disability [mental retardation] authority, as defined
by Section 531.002, Health and Safety Code, of a child's placement in a nursing facility
[home] if the child is known or suspected to have an intellectual disability [suffer frm
mniital retardation] or another disability for which the child may receive services
through the [Texas] Department of Aging and Disability Services [Mental Health and
Mental Retardaton].

SECTION 2.164. Section 531.156, Government Code, is amended to read as follows:

Sec. 531.156. DESIGNATION OF ADVOCATE. (a) The Department of Aging and
Disability Services [Exept as provided by Subsection (b), the Texas Department of fl.
mfan Services] shall designate a person, including a member of a community-based orga-
nization, to serve as a volunteer advocate for a child residing in an institution to assist
in developing a permanency plan for the child if:

(1) the child's parent or guardian requests the assistance of an advocate; [or]

(2) the institution in which the child is placed cannot locate the child's parent or
guardian; or[-]

(3) [(b) The Texas Department of Mental Health antd Mental Rtadatof shall des
ignate the person tpoive aavolunteer adv ueatv for a hild i aeeordate w, 1 t

Subseetion (a) if the child resides in an institution operated by the department.

(b) [(e)] The person designated [by the Texas Department of Humnu, Sev . or the
Taxas Department of ental Health and Mental Retardtion] to serve as the child's vol-
unteer advocate under this section may be:

(1) a person selected by the child's parent or guardian, except that the person may
not be employed by or under a contract with the institution in which the child resides;

(2) an adult relative of the child; or

(3) a representative of a child advocacy group.

Qc,. (4)] The [Texas Departmen ..t of Human Se... or the Texas] Department of Ag-
ing and Disability Services [Mental Health and Mental Retardation, as appropriate-
shall provide to each person designated to serve as a child's volunteer advocate informa-
tion regarding permanency planning under this subchapter.

SECTION 2.165. Sections 531.159(b), (c), (d), (e), and (f), Government Code, are
amended to read as follows:

(b) The chief executive officer of each appropriate health and human services agency
or the officer's designee must approve the placement of a child in an institution. The
initial placement of the child in the institution is temporary and may not exceed six
months unless the appropriate chief executive officer or the officer's designee approves
an extension of an additional six months after conducting a review of documented per-
manency planning efforts to unite the child with a family in a permanent living
arrangement. After the initial six-month extension of a child's placement in an institu-
tion approved under this subsection, the chief executive officer or the officer's designee
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shall conduct a review of the child's placement in the institution at least semiannually
to determine whether a continuation of that placement is warranted. If, based on the
review, the chief executive officer or the officer's designee determines that an additional
extension is warranted, the officer or the officer's designee shall recommend to the execu-
tive commissioner that the child continue residing in the institution.

(c) On receipt of a recommendation made under Subsection (b) for an extension of a
child's placement, the executive commissioner, the executive commissioner's designee, or
another person with whom the commission contracts shall conduct a review of the child's
placement. Based on the results of the review, the executive commissioner or the execu-
tive commissioner's designee may approve a six-month extension of the child's placement
if the extension is appropriate.

(d) The child may continue residing in the institution after the six-month extension
approved under Subsection (c) only if the chief executive officer of the appropriate health
and human services agency or the officer's designee makes subsequent recommendations
as provided by Subsection (b) for each additional six-month extension and the executive
commissioner or the executive commissioner's designee approves each extension as
provided by Subsection (c).

(e) The executive commissioner or the executive commissioner's designee shall conduct
a semiannual review of data received from health and human services agencies regard-
ing all children who reside in institutions in this state. The executive commissioner, the
executive commissioner's designee, or a person with whom the commission contracts
shall also review the recommendations of the chief executive officers of each appropriate
health and human services agency or the officer's designee if the officer or the officer's
designee repeatedly recommends that children continue residing in an institution.

(f) The executive commissioner [eewo i"ion] by rule shall develop procedures by which
to conduct the reviews required by Subsections (c), (d), and (e). In developing the
procedures, the commission may seek input from the work group on children's long-term
services, health services, and mental health services established under Section 22.035,
Human Resources Code.

SECTION 2.166. Section 531.160, Government Code, is amended to read as follows:

Sec. 531.160. INSPECTIONS. As part of each inspection, survey, or investigation of
an institution, including a nursing facility [home], general residential operation for chil-
dren with an intellectual disability that is [institution for the ...... , r .......
by the Department of Family and Protective [and Regulatory] Services, or ICF-IID
[GF-M-R, as defined by Section 531.002, Health and Safety Code, in which a child
resides, the agency or the agency's designee shall determine the extent to which the
nursing facility [home], general residential operation [institution], or ICF-IID [IGF-MR]
is complying with the permanency planning requirements under this subchapter.

SECTION 2.167. Section 531.161, Government Code, is amended to read as follows:

Sec. 531.161. ACCESS TO RECORDS. Each institution in which a child resides shall
allow the following to have access to the child's records to assist in complying with the
requirements of this subchapter:

(1) the commission;

(2) appropriate health and human services agencies; and

(3) to the extent not otherwise prohibited by state or federal confidentiality laws, a
local intellectual and developmental disability [m ental rctardaticn] authority or private
entity that enters into a contract or memorandum of understanding under Section
531.153(d) to develop a permanency plan for the child.

SECTION 2.168. Section 531.162(b), Government Code, is amended to read as follows:

(b) The executive commissioner shall submit a semiannual report to the governor and
the committees of each house of the legislature that have primary oversight jurisdiction
over health and human services agencies regarding:

(1) the number of children residing in institutions in this state and, of those chil-
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dren, the number for whom a recommendation has been made for a transition to a
community-based residence but who have not yet made that transition;

(2) the circumstances of each child described by Subdivision (1), including the type
of institution and name of the institution in which the child resides, the child's age,
the residence of the child's parents or guardians, and the length of time in which the
child has resided in the institution;

(3) the number of permanency plans developed for children residing in institutions
in this state, the progress achieved in implementing those plans, and barriers to
implementing those plans;

(4) the number of children who previously resided in an institution in this state and
have made the transition to a community-based residence;

(5) the number of children who previously resided in an institution in this state and
have been reunited with their families or placed with alternate families;

(6) the community supports that resulted in the successful placement of children
described by Subdivision (5) with alternate families; and

(7) the community supports that are unavailable but necessary to address the needs
of children who continue to reside in an institution in this state after being recom-
mended to make a transition from the institution to an alternate family or community-
based residence.

SECTION 2.169. Sections 531.164(b), (e), (f), (g), and (h), Government Code, are
amended to read as follows:

(b) An institution described by Section 531.151(3)(A) or (B) shall notify the local intel-
lectual and developmental disability [mental retardatio authority for the region in
which the institution is located of a request for placement of a child in the institution.
An institution described by Section 531.151(3)(D) shall notify the Department of Aging
and Disability Services of a request for placement of a child in the institution.

(e) Except as otherwise provided by Subsection (f):

(1) an ICF-IID [IFI-M] must:

(A) attempt to notify the parent or guardian of a child who resides in the ICF-IID
[IGF--Mt] in writing of a periodic permanency planning meeting or annual service
plan review and reauthorization meeting not later than the 21st day before the date
the meeting is scheduled to be held; and

(B) request a response from the parent or guardian; and

(2) a nursing facility must:

(A) attempt to notify the parent or guardian of a child who resides in the facility
in writing of an annual service plan review and reauthorization meeting not later
than the 21st day before the date the meeting is scheduled to be held; and

(B) request a response from the parent or guardian.

(f) If an emergency situation involving a child residing in an ICF-IID [IG--M-R] or
nursing facility occurs, the ICF-IID [GF--M-R] or nursing facility, as applicable, must:

(1) attempt to notify the child's parent or guardian as soon as possible; and

(2) request a response from the parent or guardian.

(g) If a child's parent or guardian does not respond to a notice under Subsection (e) or
(f), the ICF-IID [1--M-] or nursing facility, as applicable, must attempt to locate the
parent or guardian by contacting another person whose information was provided by the
parent or guardian under Section 531.1533(1)(B).

(h) Not later than the 30th day after the date an ICF-IID [IGF M] or nursing facil-
ity determines that it is unable to locate a child's parent or guardian for participation in
activities listed under Subsection (e)(1) or (2), the ICF-IID [IF -M ] or nursing facility
must notify the Department of Aging and Disability Services of that determination and
request that the department initiate a search for the child's parent or guardian.

Ch. 1, § 2.168



84th LEGISLATURE-REGULAR SESSION

SECTION 2.170. Section 531.171, Government Code, is amended to read as follows:

Sec. 531.171. COMMITTEE DUTIES. (a) The standing or other committees of the
house of representatives and the senate that have jurisdiction over the commission
[Health and Human Serie o---m m.... ] and other agencies relating to implementa-
tion of this chapter, as identified by the speaker of the house of representatives and the
lieutenant governor, shall:

(1) monitor the commission's implementation of Section 531.0055 and the commis-
sion's other duties in consolidating and integrating health and human services to
ensure implementation consistent with law;

(2) recommend, as needed, adjustments to the implementation of Section 531.0055
and the commission's other duties in consolidating and integrating health and human
services; and

(3) review the rulemaking process used by the commission, including the commis-
sion's plan for obtaining public input.

(b) The commission shall provide copies of all required reports to the committees and
shall provide the committees with copies of proposed rules before the rules are published
in the Texas Register. At the request of a committee or the executive commissioner, a
health and human services agency shall provide other information to the committee,
including information relating to the health and human services system, and shall
report on agency progress in implementing statutory directives identified by the commit-
tee and the directives of the commission.

SECTION 2.171. Section 531.191(a), Government Code, is amended to read as follows:

(a) The commission, subject to the approval of the governor and the Legislative Budget
Board, shall develop and implement a plan for the integration of services and functions
relating to eligibility determination and service delivery by health and human services
agencies, the Texas Workforce Commission, and other agencies. The plan must include a
reengineering of eligibility determination business processes, streamlined service
delivery, a unified and integrated process for the transition from welfare to work, and
improved access to benefits and services for clients. In developing and implementing the
plan, the commission:

(1) shall give priority to the design and development of computer hardware and
software for and provide technical support relating to the integrated eligibility deter-
mination system;

(2) shall consult with agencies whose programs are included in the plan, including
the [Texfas] Department of Aging and Disability [Htman] Services, the Department of
State Health Services [Texas .Dpartmcn o f Health], and the Texas Workforce Com-
mission;

(3) may contract for appropriate professional and technical assistance; and

(4) may use the staff and resources of agencies whose programs are included in the
plan.

SECTION 2.172. Sections 531.251(a-1) and (a-2), Government Code, are amended to
read as follows:

(a-1) The consortium must include:

(1) representatives of the Department of State Health Services, Department of
Family and Protective Services, commission's [He.th and Human S C.. m. .
sienrs] Medicaid program, Texas Education Agency, Texas Juvenile Justice Depart-
ment, and Texas Correctional Office on Offenders with Medical or Mental Impair-
ments; and

(2) one member who is:

(A) a youth or young adult who has a serious emotional disturbance and has
received mental health services and supports; or

(B) [(8)] a family member of a youth or young adult described by Paragraph (A)
[Subdivision 2].
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(a-2) The consortium may coordinate with the Children's Policy Council for the
purposes of including the representation required by Subsection [Subseetiom]] (a-1)(2)
[end-()].

SECTION 2.173. The heading to Subchapter H, Chapter 531, Government Code, is
amended to read as follows:

SUBCHAPTER H. OFFICE OF HEALTH [EARLY CHILDPHOOD]

COORDINATION AND CONSUMER SERVICES

SECTION 2.174. Section 531.281, Government Code, is amended to read as follows:

Sec. 531.281. DEFINITION [DEF INIIONS]. In this chapter, "office"[t

[I "ffice" means the Office of Health [Ealy Ch-ldhodl] Coordination and
Consumer Services.

[(2) "Avsr eemmrittee" means the Offiee of Eafly Childheed Coordinfftio Advi-
sery eomnmittee.I
SECTION 2.175. Sections 531.282(a) and (b), Government Code, are amended to

read as follows:

(a) The Office of Health [Early ......... Coordination and Consumer Services is an
office within the commission.

(b) The executive commissioner shall employ staff as needed to carry out the duties of
the office.

SECTION 2.176. Section 531.284(b), Government Code, is amended to read as follows:

(b) In developing the statewide strategic plan, the office shall:

(1) consider existing programs and models to serve children younger than six years
of age, including:

(A) community resource coordination groups;

(B) the Texas System of Care [integrated Funding itat.ve];

(C) the Texas Information and Referral Network; and

(D) efforts to create a 2-1-1 telephone number for access to human services;

(2) attempt to maximize federal funds and local existing infrastructure and funds;
and

(3) provide for local participation to the greatest extent possible.

SECTION 2.177. Section 531.285(a), Government Code, is amended to read as follows:

(a) The office shall identify:

(1) gaps in early childhood services by functional area and geographical area;

(2) state policies, rules, and service procedures that prevent or inhibit children
younger than six years of age from accessing available services;

(3) sources of funds for early childhood services, including federal, state, and private-
public ventures;

(4) opportunities for collaboration between the Texas Education Agency and health
and human services agencies to better serve the needs of children younger than six
years of age;

(5) methods for coordinating the provision of early childhood services provided by
the Texas Head Start State [Sta]t-State] Collaboration Office [Projeet], the Texas
Education Agency, and the Texas Workforce Commission;

(6) quantifiable benchmarks for success within early childhood service delivery; and

(7) national best practices in early care and educational delivery models.

SECTION 2.178. Sections 531.301(a) and (b), Government Code, are amended to
read as follows:
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(a) The commission shall develop and implement a state prescription drug program
that operates in the same manner as the vendor drug program operates in providing
prescription drug benefits to Medicaid recipients [of me ical a ..ta .e uder ,ha1 t;
82, Hu.man Resour CGode].

(b) A person is eligible for prescription drug benefits under the state program if the
person is:

(1) a qualified Medicare beneficiary, as defined by 42 U.S.C. Section 1396d(p)(1), as
amended;

(2) a specified low-income Medicare beneficiary who is eligible for [mediea4] assis-
tance under Medicaid for Medicare cost-sharing payments under 42 U.S.C. Section
1396a(a)(10)(E)(iii), as amended;

(3) a qualified disabled and working individual, as defined by 42 U.S.C. Section
1396d(s), as amended; or

(4) a qualifying individual who is eligible for that assistance under 42 U.S.C. Sec-
tion 1396a(a)(10)(E)(iv) [a....s.............), a ed co

[(5) a qualifyig individual who is eligble for that assstane une 42 U.S.C. eto
1896at(a)(10)(E)(i4)(I), as mne

SECTION 2.179. Section 531.302, Government Code, is amended to read as follows:

Sec. 531.302. RULES. (a) The executive commissioner [cmission] shall adopt all
rules necessary for implementation of the state prescription drug program.

(b) In adopting rules for the state prescription drug program, the executive commis-
sioner [eofm~iss,n] may:

(1) require a person who is eligible for prescription drug benefits to pay a cost-
sharing payment;

(2) authorize the use of a prescription drug formulary to specify which prescription
drugs the state program will cover;

(3) to the extent possible, require clinically appropriate prior authorization for pre-
scription drug benefits in the same manner as prior authorization is required under
the vendor drug program; and

(4) establish a drug utilization review program to ensure the appropriate use of pre-
scription drugs under the state program.

(c) In adopting rules for the state prescription drug program, the executive commis-
sioner [eemmissiofn] shall consult with an advisory panel composed of an equal number
of physicians, pharmacists, and pharmacologists appointed by the executive
commissioner.

SECTION 2.180. Section 531.303, Government Code, is amended to read as follows:

Sec. 531.303. GENERIC EQUIVALENT AUTHORIZED. In adopting rules under the
state program, the executive commissioner [comis-sion] may require that, unless the
practitioner's signature on a prescription clearly indicates that the prescription must be
dispensed as written, the pharmacist may select a generic equivalent of the prescribed
drug.

SECTION 2.181. Section 531.304, Government Code, is amended to read as follows:

Sec. 531.304. PROGRAM FUNDING PRIORITIES. If money available for the state
prescription drug program is insufficient to provide prescription drug benefits to all
persons who are eligible under Section 531.301(b), the commission shall limit the number
of enrollees based on available funding and shall provide the prescription drug benefits
to eligible persons in the following order of priority:

(1) persons eligible under Section 531.301(b)(1);

(2) persons eligible under Section 531.301(b)(2); and

(3) persons eligible under Sections 531.301(b)(3) and [;] (4)[,-and(6)].

SECTION 2.182. Section 531.402(b), Government Code, is amended to read as follows:
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(b) The council is composed of nine members of the public appointed by the governor
with the advice and consent of the senate. To be eligible for appointment to the council,
_a person must have demonstrated an interest in and knowledge of problems and avail-
able services related to Medicaid, the child health plan program, the financial assistance
program under Chapter 31, Human Resources Code, [the medical assistance pregrat
under Chapter 82, uman R ... ee. Cede,] or the supplemental nutrition assistance
program [.itritnal .... at.ee programr] under Chapter 33, Human Resources Code.

SECTION 2.183. Sections 531.421(1), (2), and (3), Government Code, are amended to
read as follows:

(1) "Children with severe emotional disturbances" includes:

(A) children who are at risk of incarceration or placement in a residential mental
health facility;

(B) children for whom a court may appoint the Department of Family and Protec-
- Services as managing conservator;

(C) children who are students in a special education program under Subchapter
A, Chapter 29, Education Code; and

(D) children who have a substance abuse disorder or a developmental disability.

(2) "Community resource coordination group" means a coordination group
established under a memorandum of understanding adopted under Section 531.055[;
as added b; Chapter 114, Aets of the 77th Les.~lature, ReuaSsin 2001].

(3) "Consortium" means the Texas System of Care Consortium established under
Subchapter G-1 that o the Texas integrated Fundg itative
under Subehapter C, Chapter 531, as added by Chapter 446, Acts of the 76t
Legislature, Rgular ssn, 1999].

SECTION 2.184. The heading to Section 531.423, Government Code, is amended to
read as follows:

Sec. 531.423. SUMMARY REPORT BY [TEV .A.S INTEGRATED FUNDING NITLA
TIV] CONSORTIUM.

SECTION 2.185. Section 531.423(c), Government Code, is amended to read as follows:

(c) The consortium may include in the report created under this section recommenda-
tions for the statewide expansion of sites participating in the Texas System of Care
[intgrted Fundn initiativ tide CueatrG hapter 531, as added by Chapter
446, Ats of the 76th e.slat.re, Reg9lar99essio, 19J and the integration of services
provided at those sites with services provided by community resource coordination
groups.

SECTION 2.186. Section 531.424, Government Code, is amended to read as follows:

Sec. 531.424. AGENCY IMPLEMENTATION OF RECOMMENDATIONS. As ap-
propriate, the person or entity responsible for adopting rules for an [An] agency described
by Section 531.423(a) shall[, as appr.pr-at,] adopt rules, and the agency shall imple-
ment policy changes[] and enter into memoranda of understanding with other agencies,
to implement the recommendations in the report created under Section 531.423.

SECTION 2.187. Section 531.551(a), Government Code, is amended to read as follows:

(a) The executive commissioner shall adopt rules providing for:

(1) a standard definition of "uncompensated hospital care";

.(2) a methodology to be used by hospitals in this state to compute the cost of that
care that incorporates a [the] standard set of adjustments to a hospital's initial
computation of the cost of uncompensated hospital care that account for all funding
streams that:

(A) are not patient-specific; and

(B) are used to offset the hospital's initially computed amount of uncompensated
care [de.il .d .y Seeio,. ,81.52(g) ( ]; and
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(3) procedures to be used by those hospitals to report the cost of that care to the
commission and to analyze that cost.

SECTION 2.188. The heading to Section 531.652, Government Code, is amended to
read as follows:

Sec. 531.652. OPERATION [EST B .... N] OF NURSE-FAMILY PARTNER-
SHIP COMPETITIVE GRANT PROGRAM.

SECTION 2.189. Section 531.652(a), Government Code, is amended to read as follows:

(a) The commission shall operate [es.......] a nurse-family partnership competitive
grant program through which the commission will award grants for the implementation
of nurse-family partnership' programs, or the expansion of existing programs, and for the
operation of those programs for a period of not less than two years.

SECTION 2.190. Section 531.659(a), Government Code, is amended to read as follows:

(a) The commission, with the assistance of the Nurse-Family Partnership National
Service Office, shall:

(1) adopt performance indicators that are designed to measure a grant recipient's
performance with respect to the partnership program standards adopted by the execu-
tive commissioner [e oiuniesiotj] under Section 531.656;

(2) use the performance indicators to continuously monitor and formally evaluate
on an annual basis the performance of each grant recipient; and

(3) prepare and submit an annual report, not later than December 1 of each year, to
the Senate Health and Human Services Committee, or its successor, and the House
Human Services Committee, or its successor, regarding the performance of each grant
recipient during the preceding state fiscal year with respect to providing partnership
program services.

SECTION 2.191. Section 531.706(c), Government Code, is amended to read as follows:

(c) The advisory committee shall:

(1) develop strategies for implementing the regulation of health care interpreters
and health care translators;

(2) make recommendations to the commission for any legislation necessary to estab-
lish and enforce qualifications for health care interpreters and health care translators
or for the adoption of rules by or for state agencies regulating health care practitioners,
hospitals, physician offices, and health care facilities that hire health care interpreters
or health care translators; and

(3) perform other activities assigned by the commission related to health care
interpreters or health care translators.

SECTION 2.192. Section 531.754, Government Code, is amended to read as follows:

Sec. 531.754. TRAINING PROGRAM. The commission shall develop and administer
a training program for navigators. The program must include training on:

(1) how to complete an online application for public assistance benefits through the
Texas Integrated Eligibility Redesign System (TIERS);

(2) the importance of maintaining the confidentiality of information handled by a
navigator;

(3) the importance of obtaining and submitting complete and accurate information
when completing an application for public assistance benefits online through the
Texas Integrated Eligibility Redesign System (TIERS);

(4) the financial assistance 'program, the supplemental nutrition assistance program,
Medicaid [the medical asistanco pregram], the child health plan program, and any
other public assistance benefits program for which an individual may complete an
online application through the Texas Integrated Eligibility Redesign System (TIERS);
and

(5) how an individual may apply for other public assistance benefits for which an in-
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dividual may not complete an online application through the Texas Integrated Eligibil-
ity Redesign System (TIERS).

SECTION 2.193. Sections 531.802(c), (d), and (g), Government Code, are amended to
read as follows:

(c) Subject to Subsection (d), the council is composed of the following:

(1) the executive commissioner;

(2) the commissioner of state health services;

(3) the commissioner of the Department of Family and Protective Services;

(4) the commissioner of aging and disability services;

(5) the commissioner of assistive and rehabilitative services;

(6) the commissioner of education;

(7) the executive director of the Texas Juvenile Justice Department [.robation Con
ftissieft ;

(8) [th .... tiv... .. 3f the Texas Y .. .th G .......

[(9)] the executive director of the Texas Workforce Commission;

(9) [(-1] the director of the Texas Correctional Office on Offenders with Medical or
Mental Impairments;

(10) [(-4] two public representatives who are parents of children who have received
services from an agency represented on the council, appointed by the executive com-
missioner; and

(11) [(1-24] two representatives who are young adults or adolescents who have
received services from an agency represented on the council, appointed by the execu-
tive commissioner.

(d) An individual listed in Subsections (c)(1)-(9) [(e*-)--t(1)] may designate another
individual as having authority to act on behalf of the individual at council meetings and
with respect to council functions.

(g) The council is administratively attached to the commission but is independent of
direction by the commission or the executive commissioner. The commission, through
the commission's Office of Health [Program] Coordination and Consumer Services [for
Ghl.rn a Youth], shall provide administrative support and resources to the council
as necessary to enable the council to perform its duties.

SECTION 2.194. The heading to Subchapter U, Chapter 531, Government Code, is
amended to read as follows:

SUBCHAPTER U. MORTALITY REVIEW FOR CERTAIN INDIVIDUALS
WITH AN INTELLECTUAL OR DEVELOPMENTAL DISABILITY [PI-

SECTION 2.195. Section 531.8501, Government Code, is amended to read as follows:

Sec. 531.8501. DEFINITION. In this subchapter, "contracted organization" means an
entity that contracts with the commission [Health and Human Serv--e- Go ...... ] for
the provision of services as described by Section 531.851(c).

SECTION 2.196. Sections 531.851(a), (c), and (e), Government Code, are amended to
read as follows:

(a) The executive commissioner shall establish an independent mortality review
system to review the death of a person with an intellectual or developmental disability
who, at the time of the person's death or at any time during the 24-hour period before
the person's death:

(1) resided in or received services from:

(A) an ICF-IID [i e f..... r .. . th an int.lle.t..al or
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dev .lpmental disabilty (I F .ID)] operated or licensed by the Department of Aging
and Disability Services or a community center; or

(B) the ICF-IID [IGFA4-] component of the Rio Grande State Center; or

(2) receiVed services through a Section 1915(c) waiver program for individuals who
are eligible for ICF-IID [1F4I-D] services.

(c) The executive commissioner shall contract with an institution of higher education
or a health care organization or association with experience in conducting research-
based mortality studies to conduct independent mortality reviews of persons with an
intellectual or developmental disability. The contract must require the contracted orga-
nization to form a review team consisting of:

(1) a physician with expertise regarding the medical treatment of individuals with
an intellectual or developmental disability [.aai.ties];

(2) a registered nurse with expertise regarding the medical treatment of individuals
with an intellectual or developmental disability [disabilities];

(3) a clinician or other professional with expertise in the delivery of services and
supports for individuals with an intellectual or developmental disability [disabilities];
and

(4) any other appropriate person as provided by the executive commissioner.
(e) To ensure consistency across mortality review systems, a review under this section

must collect information consistent with the information required to be collected by any
other independent mortality review process established specifically for persons with an
intellectual or developmental disability [&a b4ites].

SECTION 2.197. Section 531.854(a), Government Code, is amended to read as follows:

(a) The commission may use or publish information under this subchapter only to
advance statewide practices regarding, the treatment and care of individuals with an
intellectual or [and] developmental disability [diabilities.]. A summary of the data in the
contracted organization's reports or a statistical compilation of data reports may be
released by the commission for general publication if the summary or statistical compila-
tion does not contain any information that would permit the identification of an individ-
ual or that is confidential or privileged under this subchapter or other state or federal
law.

SECTION 2.198. Section 531.901(4), Government Code, is amended to read as follows:

(4) "Local or regional health information exchange" means a health information
exchange operating in this state that securely exchanges electronic health informa-
tion, including information for patients receiving services under the child health plan
program or Medicaid [programl, among hospitals, clinics, physicians' offices, and other
health care providers that are not owned by a single entity or included in a single
operational unit or network.

SECTION 2.199. Sections 531.903(a) and (c), Government Code, are amended to read
as follows:

(a) The commission shall develop an electronic health information exchange system to
improve the quality, safety, and efficiency of health care services provided under the
child health plan program and Medicaid [prograins]. In developing the system, the com-
mission shall ensure that:

(1) the confidentiality of patients' health information is protected and the privacy of
those patients is maintained in accordance with applicable federal and state law,
including:

(A) Section 1902(a)(7), Social Security Act (42 U.S.C. Section 1396a(a)(7));

(B) the Health Insurance Portability and Accountability Act of 1996 (Pub. L. No.
104-191);

(C) Chapter 552 [, C -,-rrtmet .. d];

(D) Subchapter G, Chapter 241, Health and Safety Code;
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(E) Section 12.003, Human Resources Code; and

(F) federal and state rules and regulations, including:

(i) 42 C.F.R. Part 431, Subpart F; and

(ii) 45 C.F.R. Part 164;

(2) appropriate information technology systems used by the commission and health
and human services agencies are interoperable;

(3) the system and external information technology systems are interoperable in
receiving and exchanging appropriate electronic health information as necessary to
enhance:

(A) the comprehensive nature of the information contained in electronic health re-
cords; and

(B) health care provider efficiency by supporting integration of the information
into the electronic health record used by health care providers;

(4) the system and other health information systems not described by Subdivision
(3) and data warehousing initiatives are interoperable; and

(5) the system has the elements described by Subsection (b).

(c) The commission shall implement the health information exchange system in stages
as described by this chapter [Set.n 531.905 through 581.9081, except that the commis-
sion may deviate from those stages if technological advances make a deviation advisable
or more efficient.

SECTION 2.200. Section 531.904(b), Government Code, is amended to read as follows:

(b) The executive commissioner shall appoint to the advisory ommittee at least 12
and not more than 16 members who have an interest in health information technology
and who have experience in serving persons receiving health care through the child
health plan program and Medicaid [programs].

SECTION 2.201. Sections 531.906(a) and (d), Government Code, are amended to
read as follows:

(a) In stage one of implementing the health information exchange system, the com-
mission shall support and coordinate electronic prescribing tools used by health care
providers and health care facilities under the child health plan program and Medicaid
[programs].

(d) The commission shall apply for and actively pursue any waiver to the child health
plan program or the state Medicaid plan from the federal Centers for Medicare and
Medicaid Services or any other federal agency as necessary to remove an identified im-
pediment to supporting and implementing electronic prescribing tools under this section,
including the requirement for handwritten certification of certain drugs under 42 C.F.R.
Section 447.512. If the commission, with assistance from the Legislative Budget Board,
determines that the implementation of operational modifications in accordance with a
waiver obtained as required-by this subsection has resulted in cost increases in the child
health plan program or Medicaid [program], the commission shall take the necessary ac-
tions to reverse the operational modifications.

SECTION 2.202. Section 531.907(a), Government Code, is amended to read as follows:

(a) Based on the recommendations of the advisory committee established under Sec-
tion 531.904 and feedback provided by interested parties, the commission in stage two of
implementing the health information exchange system may expand the system by:

(1) providing an electronic health record for each child enrolled in the child health
plan program;

(2) including state laboratory results information in an electronic health record,
including the results of newborn screenings and tests conducted under the Texas
Health Steps program, based on the system developed for the health passport under
Section 266.006, Family Code;
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(3) improving data-gathering capabilities for an electronic health record so that the
record may include basic health and clinical information in addition to available
claims information, as determined by the executive commissioner;

(4) using evidence-based technology tools to create a unique health profile to alert
health care providers regarding the need for additional care, education, counseling, or
health management activities for specific patients; and

(5) continuing to enhance the electronic health record created for each Medicaid re-
cipient [mde-r Section 531.90.51 as technology becomes available and interoperability
capabilities improve.

SECTION 2.203. Section 531.911, Government Code, is amended to read as follows:

Sec. 531.911. RULES. The executive commissioner may adopt rules to implement
Sections 531.903 through 531.909 [54-194-].

SECTION 2.204. Sections 531.912(a), (b), and (c), Government Code, are amended to
read as follows:

(a) In this section, "nursing facility" means a convalescent or nursing home or related
institution licensed under Chapter 242, Health and Safety Code, that provides long-term
care services, as defined by Section 22.0011, Human Resources Code, to Medicaid [medi-
ealassistatee] recipients.

(b) If feasible, the executive commissioner by rule may establish an incentive payment
program for nursing facilities that choose to participate. The program must be designed
to improve the quality of care and services provided to Medicaid [medoical assitancc]
recipients. Subject to Subsection (f), the program may provide incentive payments in ac-
cordance with this section to encourage facilities to participate in the program.

(c) In establishing an incentive payment program under this section, the executive
commissioner shall, subject to Subsection (d), adopt common performance measures to
be used in evaluating nursing facilities that are related to structure, process, and
outcomes that positively correlate to nursing facility quality and improvement. The com-
mon performance measures:

(1) must be:

(A) recognized by the executive commissioner as valid indicators of the overall
quality of care received by Medicaid [medk" " ] recipients; and

(B) designed to encourage and reward evidence-based practices.among nursing fa-
cilities; and

(2) may include measures of:

(A) quality of care, as determined by clinical performance ratings published by
the federal Centers for Medicare and Medicaid Services, the Agency for Healthcare
Research and Quality, or another federal agency;

(B) direct-care staff retention and turnover;

(C) recipient satisfaction, including the satisfaction of recipients who are short-
term and long-term residents of facilities, and family satisfaction, as determined by
the Nursing Home Consumer Assessment of Healthcare [Hea4t] Providers and
Systems surveys [stw'ey] relied upon by the federal Centers for Medicare and
Medicaid Services;

(D) employee satisfaction and engagement;

(E) the incidence of preventable acute care emergency room services use;

(F) regulatory compliance;

(G) level of person-centered care; and

(H) direct-care staff training, including a facility's utilization of independent
distance learning programs for the continuous training of direct-care staff.

SECTION 2.205. The heading to Section 531.982, Government Code, is amended to
read as follows:
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Sec. 531.982. IMPLEMENTATION [BLA H .MN-T] OF TEXAS HOME VISIT-
ING PROGRAM.

SECTION 2.206. Section 531.982(a), Government Code, is amended to read as follows:

(a) The commission shall maintain [ereate] a strategic plan to serve at-risk pregnant
women and families with children under the age of six through home visiting programs
that improve outcomes for parents and families.

SECTION 2.207. Section 531.988, Government Code, is amended to read as follows:

Sec. 531.988. RULES. The executive commissioner [commission] may adopt rules as
necessary to implement this subchapter.

SECTION 2.208. The heading to Chapter 533, Government Code, is amended to read
as follows:

CHAPTER 533. [IMPLEMENTATION OF] MEDICAID MANAGED CARE
PROGRAM

SECTION 2.209. Sections 533.001(2) and (6), Government Code, are amended to
read as follows:

(2) "Executive commissioner" ["CGo.ifi.er!] means the executive commissioner of
the Health and Human Services Commission [health and human .cIl.

(6) "Recipient" means a recipient of Medicaid [medieal ......... under Chaptr 2,
Hu.man Resourees Coe].
SECTION 2.210. Section 533.002, Government Code, is amended to read as follows:

Sec. 533.002. PURPOSE. The commission shall implement the Medicaid managed
care program [as paA of the health care del-ive systm develped .nder ,hapt . .2]
by contracting with managed care organizations in a manner that, to the extent possible:

(1) improves the health of Texans by:

(A) emphasizing prevention;

(B) promoting continuity of care; and

(C) providing a medical home for recipients;

(2) ensures that each recipient receives high quality, comprehensive health care
services in the recipient's local community;

(3) encourages the training of and access to primary care physicians and providers;

(4) maximizes cooperation with existing public health entities, including local
departments of health;

(5) provides incentives to managed care organizations to improve the quality of
health care services for recipients by providing value-added services; and

(6) reduces administrative and other nonfinancial barriers for recipients in obtain-
ing health care services.

SECTION 2.211. Sections 533.0025(b), (c), (d), (e), (f), and (h), Government Code, are
amended to read as follows:

(b) Except as otherwise provided by this section and notwithstanding any other law,
the commission shall provide Medicaid a a.. tanee for] acute care services
through the most cost-effective model of Medicaid capitated managed care as determined
by the commission. The commission shall require mandatory participation in a Medicaid
capitated managed care program for all persons eligible for Medicaid acute care [medieo4
assistan c] benefits, but may implement alternative models or arrangements, including
a traditional fee-for-service arrangement, if the commission determines the alternative
would be more cost-effective or efficient.

(c) In determining whether a model or arrangement described by Subsection (b) is
more cost-effective, the executive commissioner must consider:

(1) the scope, duration, and types of health benefits or services to be provided in a
certain part of this state or to a certain population of recipients;
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(2) administrative costs necessary to meet federal and state statutory and regula-
tory requirements;

(3) the anticipated effect of market competition associated with the configuration of
Medicaid service delivery models determined by the commission; and

(4) the gain or loss to this state of a tax collected under Chapter 222, Insurance
Code.

(d) If the commission determines that it is not more cost-effective to use a Medicaid
managed care model to provide certain types of Medicaid [mdial asosigta fo] acute
care in a certain area or to certain [mdi.al a .ssistan.] recipients as prescribed by this
section, the commission shall provide Medicaid [rn.dal asitace for] acute care
through a traditional fee-for-service arrangement.

(e) The commission shall determine the most cost-effective alignment of managed care
service delivery areas. The executive commissioner may consider the number of lives
impacted, the usual source of health care services for residents in an area, and other fac-
tors that impact the delivery of health care services in the area.

(f) The commission shall:

(1) conduct a study to evaluate the feasibility of automatically enrolling applicants
determined eligible for benefits under Medicaid [the me^ dal a-sit.he prgram] in a
Medicaid managed care plan chosen by the applicant; and

(2) report the results of the study to the legislature not later than December 1,
2014.

(h) If the commission determines that it is feasible, the commission may, notwithstand-
ing any other law, implement an automatic enrollment process under which applicants
determined eligible for Medicaid [m.al as.tel.] benefits are automatically enrolled
in a Medicaid managed care plan chosen by the applicant. The commission may elect to
implement the automatic enrollment process as to certain populations of recipients
[t.d. the.......alaista.. program].

SECTION 2.212. Section 533.00251(a)(3), Government Code, is amended to read as
follows:

(3) "Nursing facility" means a convalescent or nursing home or related institution
licensed under Chapter 242, Health and Safety Code, that provides long-term services
and supports to [M.edicaid] recipients.

SECTION 2.213. Sections 533.00251(b), (c), and (d), Government Code, are amended
to read as follows:

(b) Subject to Section 533.0025, the commission shall expand the STAR + PLUS
Medicaid managed care program to all areas of this state to serve individuals eligible for
acute care services and long-term services and supports under Medicaid [the medical as

ita.... proJ gram].

(c) Subject to Section 533.0025 and notwithstanding any other law, the commission,
in consultation with the advisory committee, shall provide benefits under Medicaid [the

dieal assistane program] to recipients who reside in nursing facilities through the
STAR + PLUS Medicaid managed care program. In implementing this subsection, the
commission shall ensure:

(1) that the commission is responsible for setting the minimum reimbursement rate
paid to a nursing facility under the managed care program, including the staff rate
enhancement paid to a nursing facility that qualifies for the enhancement;

(2) that a nursing facility is paid not later than the 10th day after the date the facil-
ity submits a clean claim;

(3) the appropriate utilization of services consistent with criteria established
[adopted] by the commission;

(4) a reduction in the incidence of potentially preventable events and unnecessary
institutionalizations;

119

Ch. 1, § 2.213



84th LEGISLATURE-REGULAR SESSION

(5) that a managed care organization providing services under the managed care
program provides discharge planning, transitional care, and other education programs
to physicians and hospitals regarding all available long-term care settings;

(6) that a managed care organization providing services under the managed care
program:

(A) assists in collecting applied income from recipients; and

(B) provides payment incentives to nursing facility providers that reward reduc-
tions in preventable acute care costs and encourage transformative efforts in the
delivery of nursing facility services, including efforts to promote a resident-centeied
care culture through facility design and services provided;

(7) the establishment of a portal that is in compliance with state and federal regula-
tions, including standard coding requirements, through which nursing facility provid-
ers participating in the STAR + PLUS Medicaid managed care program may submit
claims to any participating managed care organization;

(8) that rules and procedures relating to the certification and decertification of nurs-
ing facility beds under Medicaid [the medical tsi-t ±e-" pill] are not affected;
and

(9) that a managed care organization providing services under the managed care
program, to the greatest extent possible, offers nursing facility providers access to:

(A) acute care professionals; and

(B) telemedicine, when feasible and in accordance with state law, including rules
adopted by the Texas Medical Board.

(d) Subject to Subsection (e), the commission shall ensure that a nursing facility
provider authorized to provide services under Medicaid [te .m , ... assistane prtgraa-n]
on September 1, 2013, is allowed to participate in the STAR + PLUS Medicaid managed
care program through August 31, 2017.

SECTION 2.214. Section 533.002515(a), Government Code, is amended to read as
follows:

(a) The commission shall develop a plan in preparation for implementing the require-
ment under Section 533.00251(c) that the commission provide benefits under Medicaid
[the -- e-zel as ,.stt... program] to recipients who reside in nursing facilities through
the STAR + PLUS Medicaid managed care program. The plan required by this section
must be completed in two phases as follows:

(1) phase one: contract planning phase; and

(2) phase two: initial testing phase.

SECTION 2.215. Section 533.00252(a), Government Code, is amended to read as
follows:

(a) The STAR + PLUS Nursing Facility Advisory Committee is established to advise
the commission on the implementation of and other activities related to the provision of
Medicaid [......,,l ..istancc] benefits to recipients who reside in nursing facilities
through the STAR + PLUS Medicaid managed care program under Section 533.00251,
including advising the commission regarding its duties with respect to:

(1) developing quality-based outcomes and process measures for long-term services
and supports provided in nursing facilities;

(2) developing quality-based long-term care payment systems and quality initiatives
for nursing facilities;

(3) transparency of information received from managed care organizations;

(4) the reporting of outcome and process measures;

(5) the sharing of data among health and human services agencies; and

(6) patient care coordination, quality of care improvement, and cost savings.

SECTION 2.216. Section 533.00253(a)(2), Government Code, is amended to read as
follows:
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(2) "Health home" means a primary care provider practice, or, if appropriate, a
specialty care provider practice, incorporating several features, including comprehen-
sive care coordination, family-centered care, and data management, that are focused
on improving outcome-based quality of care and increasing patient and provider satis-
faction under Medicaid [the md. l aa ... program].

SECTION 2.217. Sections 533.00253(b), (d), and (e), Government Code, are amended
to read as follows:

(b) Subject to Section 533.0025, the commission shall, in consultation with the advi-
sory committee and the Children's Policy Council established under Section 22.035, Hu-
man Resources Code, establish a mandatory STAR Kids capitated managed care program
tailored to provide Medicaid [medical as 0 tance] benefits to children with disabilities.
The managed care program developed under this section must:

(1) provide Medicaid [mcdical asistane] benefits that are customized to meet the
health care needs of recipients under the program through a defined system of care;

(2) better coordinate care of recipients under the program;

(3) improve the health outcomes of recipients;
(4) improve recipients' access to health care services;

(5) achieve cost containment and cost efficiency;

(6) reduce the administrative complexity of delivering Medicaid [ru.di.al asis-
ta]ee]. benefits;

(7) reduce the incidence of unnecessary institutionalizations and potentially
preventable events by ensuring the availability of appropriate services and care
management;

(8) require a health home; and

(9) coordinate and collaborate with long-term care service providers and long-term
care management providers, if recipients are receiving long-term services and sup-
ports outside of the managed care organization.

(d) The commission shall provide Medicaid [,, , ,-- ... taic.] benefits through the
STAR Kids managed care program established under this section to children who are
receiving benefits under the medically dependent children (MDCP) waiver program. The
commission shall ensure that the STAR Kids managed care program provides all of the
benefits provided under the medically dependent children (MDCP) waiver program to
the extent necessary to implement this subsection.

(e) The commission shall ensure that there is a plan for transitioning the provision of
Medicaid [program] benefits to recipients 21 years of age or older from under the STAR
Kids program to under the STAR + PLUS Medicaid managed care program that protects
continuity of care. The plan must ensure that coordination between the programs begins
when a recipient reaches 18 years of age.

SECTION 2.218. Section 533.0026(a), Government Code, is amended to read as
follows:

(a) Notwithstanding any other law, the commission shall ensure that a managed care
plan offered by a managed care organization that contracts with the commission under
this chapter and any other Medicaid managed care model or arrangement implemented
under this chapter allow a [Medieaid] recipient who receives services through the plan
or other model or arrangement to, in the manner and to the extent required by Section
32.072, Human Resources Code:

(1) select an in-network ophthalmologist or therapeutic optometrist in the managed
care network to provide eye health care services, other than surgery; and

(2) have direct access to the selected in-network ophthalmologist or therapeutic op-
tometrist for the provision of the nonsurgical services.

SECTION 2.219. Section 533.0028, Government Code, is amended to read as follows:

Sec. 533.0028. EVALUATION OF CERTAIN STAR + PLUS MEDICAID MANAGED
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CARE PROGRAM SERVICES. The external quality review organization shall periodi-
cally conduct studies and surveys to assess the quality of care and satisfaction with
health care services provided to enrollees in the STAR + PLUS Medicaid managed care
program who are eligible to receive health care benefits under both [the] Medicaid and
the Medicare program [programs].

SECTION 2.220. Section 533.00281(d), Government Code, is amended to read as
follows:

(d) In conjunction with the commission's office of contract management, the commis-
sion shall provide a report to the standing committees of the senate and house of
representatives with jurisdiction over [the] Medicaid [program] not later than December
1 of each year. The report must:

(1) summarize the results of the utilization reviews conducted under this section
during the preceding fiscal year;

(2) provide analysis of errors committed by each reviewed managed care organiza-
tion; and

(3) extrapolate those findings and make recommendations for improving the effi-
ciency of the program.

SECTION 2.221. Section 533.003(b), Government Code, is amended to read as follows:

(b) The commission, in considering approval of a subcontract between a managed care
organization and a pharmacy benefit manager for the provision of prescription drug
benefits under [the] Medicaid [program], shall review and consider whether the
pharmacy benefit manager has been in the preceding three years:

(1) convicted of an offense involving a material misrepresentation or an act of fraud
or of another violation of state or federal criminal law;

(2) adjudicated to have committed a breach of contract; or

(3) assessed a penalty or fine in the amount of $500,000 or more in a state or
federal administrative proceeding.

SECTION 2.222. Section 533.005(a), Government Code, is amended to read as follows:

(a) A contract between a managed care organization and the commission for the orga-
nization to provide health care services to recipients must contain:

(1) procedures to ensure accountability to the state for the provision of health care
services, including procedures for financial reporting, quality assurance, utilization
review, and assurance of contract and subcontract compliance;

(2) capitation rates that ensure the cost-effective provision of quality health care;

(3) a requirement that the managed care organization provide ready access to a
person who assists recipients in resolving issues relating to enrollment, plan
administration, education and training, access to services, and grievance procedures;

(4) a requirement that the managed care organization provide ready access to a
person who assists providers in resolving issues relating to payment, plan administra-
tion, education and training, and grievance procedures;

(5) a requirement that the managed care organization provide information and
referral about the availability of educational, social, and other community services
that could benefit a recipient;

(6) procedures for recipient outreach and education;

(7) a requirement that the managed care organization make payment to a physician
or provider for health care services rendered to a recipient under a managed care plan
on any claim for payment that is received with documentation reasonably necessary
for the managed care organization to process the claim:

(A) not later than:

(i) the 10th day after the date the claim is received if the claim relates to ser-
vices provided by a nursing facility, intermediate care facility, or group home;
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(ii) the 30th day after the date the claim is received if the claim relates to the
provision of long-term services and supports not subject to Subparagraph (i); and

(iii) the 45th day after the date the claim is received if the claim is not subject
to Subparagraph (i) or (ii); or

(B) within a period, not to exceed 60 days, specified by a written agreement be-
tween the physician or provider and the managed care organization;

(7-a) a requirement that the managed care organization demonstrate to the com-
mission that the organization pays claims described by Subdivision (7)(A)(ii) on aver-
age not later than the 21st day after the date the claim is received by the organiza-
tion;

(8) a requirement that the commission, on the date of a recipient's enrollment in a
managed care plan issued by the managed care organization, inform the organization
of the recipient's Medicaid certification date;

(9) a requirement that the managed care organization comply with Section 533.006
as a condition of contract retention and renewal;

(10) a requirement that the managed care organization provide the information
required by Section 533.012 and otherwise comply and cooperate with the commis-
sion's office of inspector general and the office of the attorney general;

(11) a requirement that the managed care organization's usages of out-of-network
providers or groups of out-of-network providers may not exceed limits for those usages
relating to total inpatient admissions, total outpatient services, and emergency room
admissions determined by the commission;

(12) if the commission finds that a managed care organization has violated Subdivi-
sion (11), a requirement that the managed care organization reimburse an out-of-
network provider for health care services at a rate that is equal to the allowable rate
for those services, as determined under Sections 32.028 and 32.0281, Human Re-
sources Code;

(13) a requirement that, notwithstanding any other law, including Sections 843.312
and 1301.052, Insurance Code, the organization:

(A) use advanced practice registered nurses and physician assistants in addition
to physicians as primary care providers to increase the availability of primary care
providers in the organization's provider network; and

(B) treat advanced practice registered nurses and physician assistants in the
same manner as primary care physicians with regard to:

(i) selection and assignment as primary care providers;

(ii) inclusion as primary care providers in the organization's provider network;
and

(iii) inclusion as primary care providers in any provider network directory
maintained by the organization;

(14) a requirement that the managed care organization reimburse a federally quali-
fied health center or rural health clinic for health care services provided to a recipient
outside of regular business hours, including on a weekend day or holiday, at a rate
that is equal to the allowable rate for those services as determined under Section
32.028, Human Resources Code, if the recipient does not have a referral from the reci-
pient's primary care physician;

(15) a requirement that the managed care organization develop, implement, and
maintain a system for tracking and resolving all provider appeals related to claims
payment, including a process that will require:

(A) a tracking mechanism to document the status and final disposition of each
provider's claims payment appeal;

(B) the contracting with physicians who are not network providers and who are of
the same or related specialty as the appealing physician to resolve claims disputes
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related to denial on the basis of medical necessity that remain unresolved
subsequent to a provider appeal;

(C) the determination of the physician resolving the dispute to be binding on the
managed care organization and provider; and

(D) the managed care organization to allow a provider with a claim that has not
been paid before the time prescribed by Subdivision (7)(A)(ii) to initiate an appeal of
that claim;

(16) a requirement that a medical director who is authorized to make medical ne-
cessity determinations is available to the region where the managed care organization
provides health care services;

(17) a requirement that the managed care organization ensure that a medical direc-
tor and patient care coordinators and provider and recipient support services person-
nel are located in the South Texas service region, if the managed care organization
provides a managed care plan in that region;

(18) a requirement that the managed care organization provide special programs
and materials for recipients with limited English proficiency or low literacy skills;

(19) a requirement that the managed care organization develop and establish a pro-
cess for responding to provider appeals in the region where the organization provides
health care services;

(20) a requirement that the managed care organization:

(A) develop and submit to the commission, before the organization begins to
provide health care services to recipients, a comprehensive plan that describes how
the organization's provider network will provide recipients sufficient access to:

(i) preventive care;

(ii) primary care;

(iii) specialty care;

(iv) after-hours urgent care;

(v) chronic care;

(vi) long-term services and supports;

(vii) nursing services; and

(viii) therapy services, including services provided in a clinical setting or in a
home or community-based setting; and

(B) regularly, as determined by the commission, submit to the commission and
make available to the public a report containing data on the sufficiency of the orga-
nization's provider network with regard to providing the care and services described
under Paragraph (A) and specific data with respect to Paragraphs (A)(iii), (vi), (vii),
and (viii) on the average length of time between:

(i) the date a provider makes a referral for the care or service and the date the
organization approves or denies the referral; and

(ii) the date the organization approves a referral for the care or service and the
date the care or service is initiated;

(21) a requirement that the managed care organization demonstrate to the commis-
sion, before the organization begins to provide health care services to recipients, that:

(A) the organization's provider network has the capacity to serve the number of
recipients expected to enroll in a managed care plan offered by the organization;

(B) the organization's provider network includes:

(i) a sufficient number of primary care providers;

(ii) a sufficient variety of provider types;

(iii) a sufficient number of providers of long-term services and supports and
specialty pediatric care providers of home and community-based services; and
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(iv) providers located throughout the region where the organization will provide
health care services; and

(C) health care services will be accessible to recipients through the organization's
provider network to a comparable extent that health care services would be avail-
able to recipients under a fee-for-service or primary care case management model of
Medicaid managed care;

(22) a requirement that the managed care organization develop a monitoring
program for measuring the quality of the health care services provided by the organi-
zation's provider network that:

(A) incorporates the National Committee for Quality Assurance's Healthcare Ef-
fectiveness Data and Information Set (HEDIS) measures;

(B) focuses on measuring outcomes; and

(C) includes the collection and analysis of clinical data relating to prenatal care,
preventive care, mental health care, and the treatment of acute and chronic health
conditions and substance abuse;

(23) subject to Subsection (a-i), a requirement that the managed care organization
develop, implement, and maintain an outpatient pharmacy benefit plan for its enrolled
recipients:

(A) that exclusively employs the vendor drug program formulary and preserves
the state's ability to reduce waste, fraud, and abuse under [the] Medicaid [prograin];

(B) that adheres to the applicable preferred drug list adopted by the commission
under Section 531.072;

(C) that includes the prior authorization procedures and requirements prescribed
by or implemented under Sections 531.073(b), (c), and (g) for the vendor drug
program;

(D) for purposes of which the managed care organization:

(i) may not negotiate or collect rebates associated with pharmacy products on
the vendor drug program formulary; and

(ii) may not receive drug rebate or pricing information that is confidential
under Section 531.071;

(E) that complies with the prohibition under Section 531.089;

(F) under which the managed care organization may not prohibit, limit, or
interfere with a recipient's selection of a pharmacy or pharmacist of the recipient's
choice for the provision of pharmaceutical services under the plan through the
imposition of different copayments;

(G) that allows the managed care organization or any subcontracted pharmacy
benefit manager to contract with a pharmacist or pharmacy providers separately for
specialty pharmacy services, except that:

(i) the managed care organization and pharmacy benefit manager are prohibited
from allowing exclusive contracts with a specialty pharmacy owned wholly or
partly by the pharmacy benefit manager responsible for the administration of the
pharmacy benefit program; and

(ii) the managed care organization and pharmacy benefit manager must adopt
policies and procedures for reclassifying prescription drugs from retail to specialty
drugs, and those policies and procedures must be consistent with rules adopted by
the executive commissioner and include notice to network pharmacy providers
from the managed care organization;

(H) under which the managed care organization may not prevent a pharmacy or
pharmacist from participating as a provider if the pharmacy or pharmacist agrees to
comply with the financial terms and conditions 'of the contract as well as other rea-
sonable administrative and professional terms and conditions of the contract;

(I) under which the managed care organization may include mail-order pharma-
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cies in its networks, but may not require enrolled recipients to use those pharma-
cies, and may not charge an enrolled recipient who opts to use this service a fee,
including postage and handling fees;

(J) under which the managed care organization or pharmacy benefit manager, as
applicable, must pay claims in accordance with Section 843.339, Insurance Code;
and

(K) under which the managed care organization or pharmacy benefit manager, as
applicable:

(i) to place a drug on a maximum allowable cost list, must ensure that:

(a) the drug is listed as "A" or "B" rated in the most recent version of the
United States Food and Drug Administration's Approved Drug Products with
Therapeutic Equivalence Evaluations, also known as the Orange Book, has an
"NR" or "NA" rating or a similar rating by a nationally recognized reference;
and

(b) the drug is generally available for purchase by pharmacies in the state
from national or regional wholesalers and is not obsolete;

(ii) must provide to a network pharmacy provider, at the time a contract is
entered into or renewed with the network pharmacy provider, the sources used to
determine the maximum allowable cost pricing for the maximum allowable cost
list specific to that provider;

(iii) must review and update maximum allowable cost price information at least
once every seven days to reflect any modification of maximum allowable cost pric-
ing;

(iv) must, in formulating the maximum allowable cost price for a drug, use only
the price of the drug and drugs listed as therapeutically equivalent in the most
recent version of the United States Food and Drug Administration's Approved
Drug Products with Therapeutic Equivalence Evaluations, also known as the
Orange Book;

(v) must establish a process for eliminating products from the maximum allow-
able cost list or modifying maximum allowable cost prices in a timely manner to
remain consistent with pricing changes and product availability in the market-
place;

(vi) must:

(a) provide a procedure under which a network pharmacy provider may chal-
lenge a listed maximum allowable cost price for a drug;

(b) respond to a challenge not later than the 15th day after the date the chal-
lenge is made;

(c) if the challenge is successful, make an adjustment in the drug price effec-
tive on the date the challenge is resolved, and make the adjustment applicable
to all similarly situated network pharmacy providers, as determined by the
managed care organization or pharmacy benefit manager, as appropriate;

(d) if the challenge is denied, provide the reason for the denial; and

(e) report to the commission every 90 days the total number of challenges
that were made and denied in the preceding 90-day period for each maximum
allowable cost list drug for which a challenge was denied during the period;

(vii) must notify the commission not later than the 21st day after implementing
a practice of using a maximum allowable cost list for drugs dispensed at retail but
not by mail; and

(viii) must provide a process for each of its network pharmacy providers to
readily access the maximum allowable cost list specific to that provider;

(24) a requirement that the managed care organization and any entity with which
the managed care organization contracts for the performance of services under a man-
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aged care plan disclose, at no cost, to the commission and, on request, the office of the
attorney general all discounts, incentives, rebates, fees, free goods, bundling arrange-
ments, and other agreements affecting the net cost of goods or services provided under
the plan; and

(25) a requirement that the managed care organization not implement significant,
nonnegotiated, across-the-board provider reimbursement rate reductions unless:

(A) subject to Subsection (a-3), the organization has the prior approval of the
commission to make the reduction; or

(B) the rate reductions are based on changes to the Medicaid fee schedule or cost
containment initiatives implemented by the commission.

SECTION 2.223. Section 533.0051(d), Government Code, is amended to read as
follows:

(d) Subject to Subsection (f), the commission shall assess the feasibility and cost-
effectiveness of including provisions in a contract described by Subsection (a) that
require the health maintenance organization to provide to the providers in the organiza-
tion's provider network pay-for-performance opportunities that support quality improve-
ments in the care of [Medieaid] recipients. Pay-for-performance opportunities may
include incentives for providers to provide care after normal business hours and to par-
ticipate in the early and periodic screening, diagnosis, and treatment program and other
activities that improve [Medietaid] recipients' access to care. If the commission determines
that the provisions are feasible and may be cost-effective, the commission shall develop
and implement a pilot program in at least one health care service region under which
the commission will include the provisions in contracts with health maintenance
organizations offering managed care plans in the region.

SECTION 2.224. Section 533.0055(b), Government Code, is amended to read as
follows:

(b) The provider protection plan required under this section must provide for:

(1) prompt payment and proper reimbursement of providers by managed care
organizations;

(2) prompt and accurate adjudication of claims through:

(A). provider education on the proper submission of clean claims and on appeals;

(B) acceptance of uniform forms, including HCFA Forms 1500 and UB-92 and
subsequent versions. of those forms, through an electronic portal; and

(C) the establishment of standards for claims payments in accordance with a
provider's contract;

(3) adequate and clearly defined provider network standards that are specific to
provider type, including physicians, general acute care facilities, and other provider
types defined in the commission's network adequacy standards in effect on January 1,
2013, and that ensure choice among multiple providers to the greatest extent possible;

(4) a prompt credentialing process for providers;

(5) uniform efficiency standards and requirements for managed care organizations
for the submission and tracking of preauthorization requests for services provided
under [the] Medicaid [progrftm];

(6) establishment of an electronic process, including the use of an Internet portal,
through which providers in any managed care organization's provider network may:

(A) submit electronic claims, prior authorization requests, claims appeals and
reconsiderations, clinical data, and other documentation that the managed care or-
ganization requests for prior authorization and claims processing; and

(B) obtain electronic remittance advice, explanation of benefits statements, and
other standardized reports;

(7) the measurement of the rates of retention by managed care organizations of sig-
nificant traditional providers;
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(8) the creation of a work group to review and make recommendations to the com-
mission concerning any requirement under this subsection for which immediate
implementation is not feasible at the time the plan is otherwise implemented, includ-
ing the required process for submission and acceptance of attachments for claims'
processing and prior authorization requests through an electronic process under
Subdivision (6) and, for any requirement that is not implemented immediately, recom-
mendations regarding the expected:

(A) fiscal impact of implementing the requirement; and

(B) timeline for implementation of the requirement; and

(9) any other provision that the commission determines will ensure efficiency or
reduce administrative burdens on providers participating in a Medicaid managed care
model or arrangement.

SECTION 2.225. Section 533.006, Government Code, is amended to read as follows:

Sec. 533.006. PROVIDER NETWORKS. (a) The commission shall require that each
managed care organization that contracts with the commission to provide health care
services to recipients in a region:

(1) seek participation in the organization's provider network from:

(A) each health care provider in the region who has traditionally provided care to
[Medieaid] recipients;

(B) each hospital in the region that has been designated as a disproportionate
share hospital under [the-]ate] Medicaid [program]; and

(C) each specialized pediatric laboratory in the region, including those laborator-
ies located in children's hospitals; and

(2) include in its provider network for not less than three years:

(A) each health care provider in the region who:

(i) previously provided care to Medicaid and charity care recipients at a signifi-
cant level as prescribed by the commission;

(ii) agrees to accept the prevailing provider contract rate of the managed care
organization; and

(iii) has the credentials required by the managed care organization, provided
that lack of board certification or accreditation by The [the] Joint Commission [oft
Ac r ,.itation of Halthcar .... -- .......... may not be the sole ground for exclu-
sion from the provider network;

(B) each accredited primary care residency program in the region; and

(C) each disproportionate share hospital designated by the commission as a
statewide significant traditional provider.

(b) A contract between a managed care organization and the commission for the orga-
nization to provide health care services to recipients in a health care service region that
includes a rural area must require that the organization include in its provider network
rural hospitals, physicians, home and community support services agencies, and other
rural health care providers who:

(1) are sole community providers;

(2) provide care to Medicaid and charity care recipients at a significant level as
prescribed by the commission;

(3) agree to accept the prevailing provider contract rate of the managed care organi-
zation; and

(4) have the credentials required by the managed care organization, provided that
lack of board certification or accreditation by The [the] Joint Commission [onAe
.r.d.tatin o f Health.... O n ........ may not be the sole ground for exclusion
from the provider network.

SECTION 2.226. Sections 533.007(b), (d), and (e), Government Code, are amended to
read as follows:
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(b) Each managed care organization that contracts with the commission to provide
health care services to recipients in a health care service region shall submit an
implementation plan not later than the 90th day before the date on which the managed
care organization [commissioin plans to begin to provide health care services to recipients
in that region through managed care. The implementation plan must include:

(1) specific staffing patterns by function for all operations, including enrollment, in-
formation systems, member services, quality improvement, claims management, case
management, and provider and recipient training; and

(2) specific time frames for demonstrating preparedness for implementation before
the date on which the managed care organization [eemmisson] plans to begin to
provide health care services to recipients in that region through managed care.

(d) Each managed care organization that contracts with the commission to provide
health care services to recipients in a region shall submit status reports on the
implementation plan not later than the 60th day and the 30th day before the date on
which the managed care organization [eommision] plans to begin to provide health care
services to recipients in that region through managed care and every 30th day after that
date until the 180th day after that date.

(e) The commission shall conduct a compliance and readiness review of each managed
care organization that contracts with the commission not later than the 15th day before
the date on which the process of enrolling recipients in a managed care plan issued by
the managed care organization is to begin [commission plaits to begin th. enrelmnt
processl in a region and again not later than the 15th day before the date on which the
managed care organization [eemiisci] plans to begin to provide health care services
to recipients in that region through managed care. The review must include an on-site
inspection and tests of service authorization and claims payment systems, including the
ability of the managed care organization to process claims electronically, complaint
processing systems, and any other process or system required by the contract.

SECTION 2.227. Section 533.0075, Government Code, is amended to read as follows:

Sec. 533.0075. RECIPIENT ENROLLMENT. The commission shall:

(1) encourage recipients to choose appropriate managed care plans and primary
health care providers by:

(A) providing initial information to recipients and providers in a region about the
need for recipients to choose plans and providers not later than the 90th day before
the date on which a managed care organization [the ] plans to begin to
provide health care services to recipients in that region through managed care;

(B) providing follow-up information before assignment of plans and providers and
after assignment, if necessary, to recipients who delay in choosing plans and provid-
ers; and

(C) allowing plans and providers to provide information to recipients or engage in
marketing activities under marketing guidelines established by the commission
under Section 533.008 after the commission approves the information or activities;

(2) consider the following factors in assigning managed care plans and primary
health care providers to recipients who fail to choose plans and providers:

(A) the importance of maintaining existing provider-patient and physician-patient
relationships, including relationships with specialists, public health clinics, and
community health centers;

(B) to the extent possible, the need to assign family members to the same provid-
ers and plans; and

(C) geographic convenience of plans and providers for recipients;

(3) retain responsibility for enrollment and disenrollment of recipients in managed
care plans, except that the commission may delegate the responsibility to an indepen-
dent contractor who receives no form of payment from, and has no financial ties to,
any managed care organization;
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(4) develop and implement an expedited process for determining eligibility for and
enrolling pregnant women and newborn infants in managed care plans; and

(5) ensure immediate access to prenatal services and newborn care for pregnant
women and newborn infants enrolled in managed care plans, including ensuring that
a pregnant woman may obtain an appointment with an obstetrical care provider for
an initial maternity evaluation not later than the 30th day after the date the woman
applies for Medicaid.

SECTION 2.228. Section 533.009(c), Government Code, is amended to read as follows:

(c) The executive commissioner, by rule, shall prescribe the minimum requirements
that a managed care organization, in providing a disease management program, must
meet to be eligible to receive a contract under this section. The managed care organiza-
tion must, at a minimum, be required to:

(1) provide disease management services that have performance measures for par-
ticular diseases that are comparable to the relevant performance measures applicable
to a provider of disease management services under Section 32.057 [82-.09], Human
Resources Code[, as added by ha.tr 208, Acts of the 78th T ---'-a..... Rg-.lar Ses
sior, 2098]; and

(2) show evidence of ability to manage complex diseases in the Medicaid population.

SECTION 2.229. Section 533.012(c), Government Code, is amended to read as follows:

(c) The commission's office of inspector general [i .... t.. tis and e r..... or the
office of the attorney general, as applicable, shall review the information submitted
under this section as appropriate in the investigation of fraud in the Medicaid managed
care program.

SECTION 2.230. Sections 533.013(a) and (b), Government Code, are amended to
read as follows:

(a) In determining premium payment rates paid to a managed care organization
under a managed care plan, the commission shall consider:

(1) the regional variation in costs of health care services;

(2) the range and type of health care services to be covered by premium payment
rates;

(3) the number of managed care plans in a region;

(4) the current and projected number of recipients in each region, including the cur-
rent and projected number for each category of recipient;

(5) the ability of the managed care plan to meet costs of operation under the
proposed premium payment rates;

(6) the applicable requirements of the federal Balanced Budget Act of 1997 and
implementing regulations that require adequacy of premium payments to managed
care organizations participating in [the-sat] Medicaid [program];

(7) the adequacy of the management fee paid for assisting enrollees of Supplemental
Security Income (SSI) (42 U.S.C. Section 1381 et seq.) who are voluntarily enrolled in
the managed care plan;

(8) the impact of reducing premium payment rates for the category of recipients
who are pregnant; and

(9) the ability of the managed care plan to pay under the proposed premium pay-
ment rates inpatient and outpatient hospital provider payment rates that are compa-
rable to the inpatient and outpatient hospital provider payment rates paid by the com-
mission under a primary care case management model or a partially capitated model.

(b) In determining the maximum premium payment rates paid to a managed care or-
ganization that is licensed under Chapter 843, Insurance Code, the commission shall
consider and adjust for the regional variation in costs of services under the traditional
fee-for-service component of [the state] Medicaid [program], utilization patterns, and
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other factors that influence the potential for cost savings. For a service area with a ser-
vice area factor of .93 or less, or another appropriate service area factor, as determined
by the commission, the commission may not discount premium payment rates in an
amount that is more than the amount necessary to meet federal budget neutrality
requirements for projected fee-for-service costs unless:

(1) a historical review of managed care financial results among managed care
organizations in the service area served by the organization demonstrates that ad-
ditional savings are warranted;

(2) a review of Medicaid fee-for-service delivery in the service area served by the or-
ganization has historically shown a significant overutilization by recipients of certain
services covered by the premium payment rates in comparison to utilization patterns
throughout the rest of the state; or

(3) a review of Medicaid fee-for-service delivery in the service area served by the or-
ganization has historically shown an above-market cost for services for which there is
substantial evidence that Medicaid managed care delivery will reduce the cost of those
services.
SECTION 2.231. Section 533.01315(a), Government Code, is amended to read as

follows:
(a) This section applies only to a recipient receiving benefits [mIedical assistance]

through any Medicaid managed care model or arrangement.
SECTION 2.232. Sections 533.014(a) and (b), Government Code, are amended to

read as follows:
(a) The executive commissioner [eoffiision] shall adopt rules regarding the sharing

of profits earned by a managed care organization through a managed care plan provid-
ing health care services under a contract with the commission under this chapter.

(b) Except as provided by Subsection (c), any amount received by the state under this
section shall be deposited in the general revenue fund [for the purpose of fun ..dingth
state Medicaid prora .

SECTION 2.233. Section 533.015, Government Code, is amended to read as follows:
Sec. 533.015. COORDINATION OF EXTERNAL OVERSIGHT ACTIVITIES. To the

extent possible, the commission shall coordinate all external oversight activities to mini-
mize duplication of oversight of managed care plans under [the-state] Medicaid [program]
and disruption of operations under those plans.

SECTION 2.234. Section 533.020(a), Government Code, is amended to read as follows:
(a) The Texas Department of Insurance, in conjunction with the commission, shall es-

tablish fiscal solvency standards and complaint system guidelines for managed care
organizations that serve [Mledieaid] recipients.

SECTION 2.235. Section 533.021, Government Code, is amended to read as follows:
Sec. 533.021. MEDICAID MANAGED CARE ADVISORY COMMITTEES

[APPOINTPMENT]. A [Not later than the 180th day before the date the omiso

throg mainaged e.are, the . t jo"tlttef withhcaltthad hfl"se'
.gencie, shall appoint a] Medicaid managed care advisory committee exists for each
health care service [for-thtt] region. The commission, in consultation with health and hu-
man services agencies, appoints the committee members.

SECTION 2.236. Section 533.023, Government Code, is amended to read as follows:
Sec. 533.023. PRESIDING OFFICER; SUBCOMMITTEES. The executive commis-

sioner or the executive commissioner's designated representative serves as the presiding
officer of a committee. The presiding officer may appoint subcommittees as necessary.

SECTION 2.237. Section 533.028, Government Code, is amended to read as follows:
Sec. 533.028. OTHER LAW. Except as provided by this chapter, a committee is

subject to Chapter 2110 [Artilc 6252 88, Revicd StEtts] .
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SECTION 2.238. Sections 533.041(a) and-(d), Government Code, are amended to
read as follows:

(a) The executive commissioner shall appoint a state Medicaid managed care advisory
committee. The advisory committee consists of representatives of:

(1) hospitals;

(2) managed care organizations and participating health care providers;

(3) primary care providers and specialty care providers;

(4) state agencies;

(5) low-income recipients or consumer advocates representing low-income recipients;

(6) recipients with disabilities, including recipients with an intellectual or [and]
developmental disability [d. or with physical disabilities, or consumer
advocates representing those recipients;

(7) parents of children who are recipients;

(8) rural providers;

(9) advocates for children with special health care needs;

(10) pediatric health care providers, including specialty providers;

(11) long-term services and supports providers, including nursing facility providers
and direct service workers;

(12) obstetrical care providers;

(13) community-based organizations serving low-income children and their families;

(14) community-based organizations engaged in perinatal services and outreach;

(15) recipients who are 65 years of age or older;

(16) recipients with mental illness;

(17) nonphysician mental health providers participating in the Medicaid managed
care program; and

(18) entities with responsibilities for the delivery of long-term services and supports
or other Medicaid [program] service delivery, including:

(A) independent living centers;

(B) area agencies on aging;

(C) aging and disability resource centers established under the Aging and Dis-
ability Resource Center initiative funded in part by the federal Administration on
Aging and the Centers for Medicare and Medicaid Services;

(D) community mental health and intellectual disability centers; and

(E) the NorthSTAR Behavioral Health Program provided under Chapter 534,
Health and Safety Code.

(d) To the greatest extent possible, the executive commissioner shall appoint members
of the advisory committee who reflect the geographic diversity of the state and include
members who represent rural [Meieaid pro gram] recipients.

SECTION 2.239. Section 533.045(b), Government Code, is amended to read as follows:

(b) A member of the advisory committee who is a [Mediid pro gram] recipient or the
relative of a [Mdliaid program] recipient is entitled to a per diem allowance and
reimbursement at rates established in the General Appropriations Act.

SECTION 2.240. The heading to Chapter 534, Government Code, is amended to read
as follows:
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CHAPTER 534. SYSTEM REDESIGN FOR DELIVERY OF MEDICAID
ACUTE CARE SERVICES AND LONG-TERM SERVICES AND SUPPORTS
TO PERSONS WITH AN INTELLECTUAL OR [AND] DEVELOPMENTAL

DISABILITY [! ..... T..r

SECTION 2.241. Sections 534.001(6), (7), (8), and (11), Government Code, are
amended to read as follows:

(6) "ICF-IID" means the [......... program under Medicaid serving individuals
with an intellectual or [and] developmental disability [.........es] who receive care in
intermediate care facilities other than a state supported living center.

(7) "ICF-IID program" means a program under [the] Medicaid [program] serving
individuals with an intellectual or [an ] developmental disability [.isai..] who
reside in and receive care from:

(A) intermediate care facilities licensed under Chapter 252, Health and Safety
Code; or

(B) community-based intermediate care facilities operated by local intellectual
and developmental disability authorities.

(8) "Local intellectual and developmental disability authority" has the meaning as-
signed [man . tthcerity defined] by Section 531.002 [Se tn 581.002(14), Health
and Safety Code.

(11) "Medicaid waiver program" means only the following programs that are autho-
rized under Section 1915(c) of the federal Social Security Act (42 U.S.C. Section
1396n(c)) for the provision of services to persons with an intellectual or [and]
developmental disability [d.abi..es.I:

(A) the community living assistance and support services (CLASS) waiver pro-
gram;

(B) the home and community-based services (HCS) waiver program;

(C) the deaf-blind with multiple disabilities (DBMD) waiver program; and

(D) the Texas home living (TxHmL) waiver program.

SECTION 2.242. Section 534.051, Government Code, is amended to read as follows:

Sec. 534.051. ACUTE CARE SERVICES AND LONG-TERM SERVICES AND SUP-
PORTS SYSTEM FOR INDIVIDUALS WITH AN INTELLECTUAL OR [AND] DEVEL-
OPMENTAL DISABILITY [DISABILITIES]. In accordance with this chapter, the com-
mission and the department shall jointly design and implement an acute care services
and long-term services and supports system for individuals with an intellectual or [and]
developmental disability [disabilities] that supports the following goals:

(1) provide Medicaid services to more individuals in a cost-efficient manner by
providing the type and amount of services most appropriate to the individuals' needs;

(2) improve individuals' access to services and supports by ensuring that the
individuals receive information about all available programs and services, including
employment and least restrictive housing assistance, and how to apply for the
programs and services;

(3) improve the assessment of individuals' needs and available supports, including
the assessment of individuals' functional needs;

(4) promote person-centered planning, self-direction, self-determination, community
inclusion, and customized, integrated, competitive employment;

(5) promote individualized budgeting based on an assessment of an individual's
needs and person-centered planning;

(6) promote integrated service coordination of acute care services and long-term ser-
vices and supports;

(7) improve acute care and long-term services and supports outcomes, including
reducing unnecessary institutionalization and potentially preventable events;
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(8) promote high-quality care;

(9) provide fair hearing and appeals processes in accordance with applicable federal
law;

(10) ensure the availability of a local safety net provider and local safety net ser-
vices;

(11) promote independent service coordination and independent ombudsmen ser-
vices; and

(12) ensure that individuals with the most significant needs are appropriately
served in the community and that processes are in place to prevent inappropriate
institutionalization of individuals.

SECTION 2.243. Section 534.052, Government Code, is amended to read as follows:

Sec. 534.052. IMPLEMENTATION OF SYSTEM REDESIGN. The commission and
department shall, in consultation with the advisory committee, jointly implement the
acute care services and long-term services and supports system for individuals with an
intellectual or [efl developmental disability is . .4ies.] in the manner and in the
stages described in this chapter.

SECTION 2.244. Sections 534.053(a), (b), and (e), Government Code, are amended to
read as follows:

(a) The Intellectual and Developmental Disability System Redesign Advisory Commit-
tee shall [is establihed t-o] advise the commission and the department on the
implementation of the acute care services and long-term services and supports system
redesign under this chapter. Subject to Subsection (b), the executive commissioner and
the commissioner of aging and disability services [t....he .e.t.e shall jointly appoint
members of the advisory committee who are stakeholders from the intellectual and
developmental disabilities community, including:

(1) individuals with an intellectual or [aftd] developmental disability [di.b.ities]
who are recipients of services under the Medicaid waiver programs, individuals with
an intellectual or [a'd] developmental disability [i who are recipients of
services under the ICF-IID program, and individuals who are advocates of those
recipients, including at least three representatives from intellectual and developmental
disability advocacy organizations;

(2) representatives of Medicaid managed care and nonmanaged care health care
providers, including:

(A) physicians who are primary care providers and physicians who are specialty
care providers;

(B) nonphysician mental health professionals; and

(C) providers of long-term services and supports, including direct service workers;

(3) representatives of entities with responsibilities for the delivery of Medicaid long-
term services and supports or other Medicaid [program] service delivery, including:

(A) representatives of aging and disability resource centers established under the
Aging and Disability Resource Center initiative funded in part by the federal
Administration on Aging and the Centers for Medicare and Medicaid Services;

(B) representatives of community mental health and intellectual disability centers;

(C) representatives of and service coordinators or case managers from private and
public home and community-based services providers that serve individuals with an
intellectual or [mtA] developmental disability [d s -bi i.e]; and

(D) representatives of private and public ICF-IID providers; and

(4) representatives of managed care organizations contracting with the state to
provide services to individuals with an intellectual or [fnd] developmental disability

(b) To the greatest extent possible, the executive commissioner and the commissioner
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of aging and disability services [the depatment] shall appoint members of the advisory
committee who reflect the geographic diversity of the state and include members who
represent rural Medicaid [program] recipients.

(e) A member of the advisory committee serves without compensation. A member of
the advisory committee who is a Medicaid [program] recipient or the relative of a
Medicaid [program] recipient is entitled to a per diem allowance and reimbursement at
rates established in the General Appropriations Act.

SECTION 2.245. Section 534.054(a), Government Code, is amended to read as follows:

(a) Not later than September 30 of each year, the commission shall submit a report to
the legislature regarding:

(1) the implementation of the system required by this chapter, including appropri-
ate information regarding the provision of acute care services and long-term services
and supports to individuals with an intellectual or [aid] developmental disability [dis-
bilities] under [the] Medicaid [program]; and

(2) recommendations, including recommendations regarding appropriate statutory
changes to facilitate the implementation.

SECTION 2.246. Section 534.055(a), Government Code, is amended to read as follows:

(a) The commission and department shall submit a report to the legislature not later
than December 1, 2014, that includes the following information:

(1) the percentage of services provided by each local intellectual and developmental
disability authority to individuals receiving ICF-IID or Medicaid waiver program ser-
vices, compared to the percentage of those services provided by private providers;

(2) the types of evidence provided by local intellectual and developmental disability
authorities to the department to demonstrate the lack of available private providers in
areas of the state where local authorities provide services to more than 40 percent of
the Texas home living (TxHmL) waiver program clients or 20 percent of the home and
community-based services (HCS) waiver program clients;

(3) the types and amounts of services received by clients from local intellectual and
developmental disability authorities compared to the types and amounts of services
received by clients from private providers;

(4) the provider capacity of each local intellectual and developmental disability
authority as determined under Section 533A.0355(d) [Sectien 533.0355(d)], Health and
Safety Code;

(5) the number of individuals served above or below the applicable provider capacity
by each local intellectual and developmental disability authority; and

(6) if a local intellectual and developmental disability authority is serving clients
over the authority's provider capacity, the length of time the local authority has
served clients above the authority's approved provider capacity.

SECTION 2.247. Section 534.101(2), Government Code, is amended to read as follows:

(2) "Provider" means a person with whom the commission contracts for the provi-
sion of long-term services and supports under [the] Medicaid [program] to a specific
population based on capitation.

SECTION 2.248. Section 534.102, Government Code, is amended to read as follows:

Sec. 534.102. PILOT PROGRAMS TO TEST MANAGED CARE STRATEGIES
BASED ON CAPITATION. The commission and the department may develop and imple-
ment pilot programs in accordance with this subchapter to test one or more service
delivery models involving a managed care strategy based on capitation to deliver long-
term services and supports under [the] Medicaid [program] to individuals with an intel-
lectual or [a n] developmental disability [dihi.

SECTION 2.249. Sections 534.104(a) and (f), Government Code, are amended to read
as follows:

(a) The department shall identify private services providers that are good candidates

135

Ch. 1, § 2.249



84th LEGISLATURE-REGULAR SESSION

to develop a service delivery model involving a managed care strategy based on capita-
tion and to test the model in the provision of long-term services and supports under [the]
Medicaid [program] to individuals with an intellectual or [atnd] developmental disability
[disabibitie . through a pilot program established under this subchapter.

(f) For each pilot program service provider, the department shall develop and imple-
ment a pilot program. Under a pilot program, the pilot program service provider shall
provide long-term services and supports under [the] Medicaid [program] to persons with
an intellectual or [and] developmental disability [disabilities. to test its managed care
strategy based on capitation.

SECTION 2.250. Section 534.107, Government Code, is amended to read as follows:

Sec. 534.107. COORDINATING SERVICES. In providing long-term services and
supports under [the] Medicaid [program] to individuals with an intellectual or [atd]
developmental disability [disabilities], a pilot program service provider shall:

(1) coordinate through the pilot program institutional and community-based ser-
vices available to the individuals, including services provided through:

(A) a facility licensed under Chapter 252, Health and Safety Code;

(B) a Medicaid waiver program; or

(C) a community-based ICF-IID operated by local authorities;

(2) collaborate with managed care organizations to provide integrated coordination
of acute care services and long-term services and supports, including discharge plan-
ning from acute care services to community-based long-term services and supports;

(3) have a process for preventing inappropriate institutionalizations of individuals;
and

(4) accept the risk of inappropriate institutionalizations of individuals previously
residing in community settings.

SECTION 2.251. Section 534.109, Government Code, is amended to read as follows:

Sec. 534.109. PERSON-CENTERED PLANNING. The commission, in cooperation
with the department, shall ensure that each individual with an intellectual or
developmental disability who receives services and supports under [the] Medicaid
[program] through a pilot program established under this subchapter, or the individual's
legally authorized representative, has access to a facilitated, person-centered plan that
identifies outcomes for the individual and drives the development of the individualized
budget. The consumer direction model, as defined by Section 531.051, may be an outcome
of the plan.

SECTION 2.252. Section 534.110, Government Code, is amended to read as follows:

Sec. 534.110. TRANSITION BETWEEN PROGRAMS. The commission shall ensure
that there is a comprehensive plan for transitioning the provision of Medicaid [program]
benefits between a Medicaid waiver program or an ICF-IID program and a pilot program
under this subchapter to protect continuity of care.

SECTION 2.253. Section 534.151, Government Code, is amended to read as follows:

Sec. 534.151. DELIVERY OF ACUTE CARE SERVICES FOR INDIVIDUALS WITH
AN INTELLECTUAL OR [AND] DEVELOPMENTAL DISABILITY [DISABILITIES].
Subject to Section 533.0025, the commission shall provide acute care Medicaid [program]
benefits to individuals with an intellectual or [and] developmental disability [di]abiities]
through the STAR + PLUS Medicaid managed care program or the most appropriate
integrated capitated managed care program delivery model and monitor the provision of
those benefits.

SECTION 2.254. Sections 534.152(a), (b), (c), (e), and (f), Government Code, are
amended to read as follows:

(a) The commission shall:

(1) implement the most cost-effective option for the delivery of basic attendant and
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habilitation services for individuals with an intellectual or [and] developmental dis-
ability [d&aabilhties] under the STAR + PLUS Medicaid managed care program that
maximizes federal funding for the delivery of services for that program and other sim-
ilar programs; and

(2) provide voluntary training to individuals receiving services under the STAR +
PLUS Medicaid managed care program or their legally authorized representatives
regarding how to select, manage, and dismiss personal attendants providing basic at-
tendant and habilitation services under the program.

(b) The commission shall require that each managed care organization that contracts
with the commission for the provision of basic attendant and habilitation services under
the STAR + PLUS Medicaid managed care program in accordance with this section:

(1) include in the organization's provider network for the provision of those services:

(A) home and community support services agencies licensed under Chapter 142,
Health and Safety Code, with which the department has a contract to provide ser-
vices under the community living assistance and support services (CLASS) waiver
program; and

(B) persons exempted from licensing under Section 142.003(a)(19), Health and
Safety Code, with which the department has a contract to provide services under:

(i) the home and community-based services (HCS) waiver program; or

(ii) the Texas home living (TxHmL) waiver program;

(2) review and consider any assessment conducted by a local intellectual and
developmental disability authority providing intellectual and developmental disability
service coordination under Subsection (c); and

(3) enter into a written agreement with each local intellectual and developmental
disability authority in the service area regarding the processes the organization and
the authority will use to coordinate the services of individuals with an intellectual or
[and] developmental disability [disabilities].

(c) The department shall contract with and make contract payments to local intel-
lectual and developmental disability authorities to conduct the following activities under
this section:

(1) provide intellectual and developmental disability service coordination to
individuals with an intellectual or [atnd] developmental disability [d&sabilities] under
the STAR + PLUS Medicaid managed care program by assisting those individuals who
are eligible to receive services in a community-based setting, including individuals
transitioning to a community-based setting;

(2) provide an assessment to the appropriate managed care organization regarding
whether an individual with an intellectual or developmental disability needs atten-
dant or habilitation services, based on the individual's functional need, risk factors,
and desired outcomes;

(3) assist individuals with an intellectual or [and] developmental disability [dia-
abiities] with developing the individuals' plans of care under the STAR + PLUS
Medicaid managed care program, including with making any changes resulting from
periodic reassessments of the plans;

(4) provide to the appropriate managed care organization and the department infor-
mation regarding the recommended plans of care with which the authorities provide
assistance as provided by Subdivision (3), including documentation necessary to dem-
onstrate the need for care described by a plan; and

(5) on an annual basis, provide to the appropriate managed care organization and
the department a description of outcomes based on an individual's plan of care.

(e) During the first three years basic attendant and habilitation services are provided
to individuals with an intellectual or [atd] developmental disability [&aabilities] under
the STAR + PLUS Medicaid managed care program in accordance with this section,
providers eligible to participate in the home and community-based services (HCS) waiver
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program, the Texas home living (TxHmL) waiver program, or the community living as-
sistance and support services (CLASS) waiver program on September 1, 2013, are
considered significant traditional providers.

- (f) A local intellectual and developmental disability authority with which the depart-
ment contracts under Subsection (c) may subcontract with an eligible person, including
a nonprofit entity, to coordinate the services of individuals with an intellectual or [mid]
developmental disability [dieabiHties under this section. The executive commissioner by
rule shall establish minimum qualifications a person must meet to be considered an
"eligible person" under this subsection.

SECTION 2.255. Sections 534.201(a), (b), (e), and (M, Government Code, are amended
to read as follows:

(a) This section applies to individuals with an intellectual or [aftd] developmental dis-
ability [disabilities. who are receiving long-term services and supports under the Texas
home living (TxHmL) waiver program on the date the commission implements the
transition described by Subsection (b).

(b) Not later than September 1, 2017, the commission shall transition the provision of
Medicaid [program] benefits to individuals to whom this section applies to the STAR +
PLUS Medicaid managed care program delivery model or the most appropriate
integrated capitated managed care program delivery model, as determined by the com-
mission based on cost-effectiveness and the experience of the STAR + PLUS Medicaid
managed care program in providing basic attendant and habilitation services and of the
pilot programs established under Subchapter C, subject to Subsection (c)(1).

(e) The commission shall ensure that there is a comprehensive plan for transitioning
the provision of Medicaid [program] benefits under this section that protects the continu-
ity of care provided to individuals to whom this section applies.

(M) In addition to the requirements of Section 533.005, a contract between a managed
care organization and the commission for the organization to provide Medicaid [program]
benefits under this section must contain a requirement that the organization implement
a process for individuals with an intellectual or [and] developmental disability [dis-
abilities] that:

(1) ensures that the individuals have a choice among providers;

(2) to the greatest extent possible, protects those individuals' continuity of care with
respect to access to primary care providers, including the use of single-case agree-
ments with out-of-network providers; and

(3) provides access to a member services phone line for individuals or their legally
authorized representatives to obtain information on and assistance with accessing ser-
vices through network providers, including providers of primary, specialty, and other
long-term services and supports.

SECTION 2.256. Sections 534.202(a), (b), (e), Cf), and (i), Government Code, are
amended to read as follows:

(a) This section applies to individuals with an intellectual or [and] developmental dis-
ability [disabilitie] who, on the date the commission implements the transition described
by Subsection (b), are receiving long-term services and supports under:

(1) a Medicaid waiver program other than the Texas home living (TxHmL) waiver
program; or

(2) an ICF-IID program.

(b) After implementing the transition required by Section 534.201 but not later than
September 1, 2020, the commission shall transition the provision of Medicaid [program]
benefits to individuals to whom this section applies to the STAR + PLUS Medicaid man-
aged care program delivery model or the most appropriate integrated capitated managed
care program delivery model, as determined by the commission based on cost-
effectiveness and the experience of the transition of Texas home living (TxHmL) waiver
program recipients to a managed care program delivery model under Section 534.201,
subject to Subsections (c)(1) and (g).
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(e) The commission shall ensure that there is a comprehensive plan for transitioning
the provision of Medicaid [programn] benefits under this section that protects the continu-
ity of care provided to individuals to whom this section applies.

(f) Before transitioning the provision of Medicaid [program] benefits for children
under this section, a managed care organization providing services under the managed
care program delivery model selected by the commission must demonstrate to the satis-
faction of the commission that the organization's network of providers has experience
and expertise in the provision of services to children with an intellectual or [adf]
developmental disability [disabiit-ies.. Before transitioning the provision of Medicaid
[program] benefits for adults with an intellectual or [ftnd] developmental disability [dis-
abi]tieel under this section, a managed care organization providing services under the
managed care program delivery model selected by the commission must demonstrate to
the satisfaction of the commission that the organization's network of providers has expe-
rience and expertise in the provision of services to adults with an intellectual or [and]
developmental disability [disabilities].

(i) In addition to the requirements of Section 533.005, a contract between a managed
care organization and the commission for the organization to provide Medicaid [program]
benefits under this section must contain a requirement that the organization implement
a process for individuals with an intellectual or [and] developmental disability [dis-
abilitiea] that:

(1) ensures that the individuals have a choice among providers;

(2) to the greatest extent possible, protects those individuals' continuity of care with
respect to access to primary care providers, including the use of single-case agree-
ments with out-of-network providers; and

(3) provides access to a member services phone line for individuals or their legally
authorized representatives to obtain information on and assistance with accessing ser-
vices through network providers, including providers of primary, specialty, and other
long-term services and supports.

SECTION 2.257. Section 535.051(b), Government Code, is amended to read as follows:

(b) The chief administrative officer of each of the following state agencies, in consulta-
tion with the governor, shall designate one employee from the agency to serve as a liai-
son for faith- and community-based organizations:

(1) [the Texas Department of Rura A4ai
[(-2)] the Texas Commission on Environmental Quality;

(2) [(8)] the Texas Department of Criminal Justice;

(3) [4)] the Texas Department of Housing and Community Affairs;

(4) [(6 ] the Texas Juvenile Justice Department;

(5) [(6)] the Texas Veterans Commission;

(6) [(M] the Texas Workforce Commission;

(7) [(-8] the office of the governor;

(8) [(9)] the Department of Public Safety;

(9) [-4%] the Texas Department of Insurance;

(10) [(-1-] the Public Utility Commission of Texas;

(11) [(-2-] the office of the attorney general;

(12) [(48)] the Department of Agriculture;

(13) [(1] the office of the comptroller;

(14) [(46)] the Department of Information Resources;

(15) [(46)] the Office of State-Federal Relations;

(16) [(--7] the office of the secretary of state; and
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(17) [--)] other state agencies as determined by the governor.

SECTION 2.258. Section 535.103(b), Government Code, is amended to read as follows:

(b) The account consists of:

(1) all money appropriated for the purposes of this subchapter; and

(2) any gifts, grants, or donations received for the purposes of this subchapter[-ad
[(8) iners earned... on ....... in the ... t....

SECTION 2.259. The heading to Chapter 536, Government Code, is amended to read
as follows:

CHAPTER 536. MEDICAID AND THE CHILD HEALTH PLAN PROGRAM

[PROGRAMS] QUALITY-BASED OUTCOMES AND PAYMENTS

SECTION 2.260. Section 536.002(a), Government Code, is amended to read as follows:

(a) The Medicaid and CHIP Quality-Based Payment Advisory Committee advises [is
established to ad-i] the commission on establishing, for purposes of the child health
plan program and Medicaid [progras admin isterd by the commsion or. he.lth

(1) reimbursement systems used to compensate physicians or other health care
providers under those programs that reward the provision of high-quality, cost-
effective health care and quality performance and quality of care outcomes with re-
spect to health care services;

(2) standards and benchmarks for quality performance, quality of care outcomes, ef-
ficiency, and accountability by managed care organizations and physicians and other
health care providers;

(3) programs and reimbursement policies that encourage high-quality, cost-effective
health care delivery models that increase appropriate provider collaboration, promote
wellness and prevention, and improve health outcomes; and

(4) outcome and process measures under Section 536.003.

SECTION 2.261. Sections 536.003(a), (b), (d), and (e), Government Code, are
amended to read as follows:

(a) The commission, in consultation with the advisory committee, shall develop
quality-based outcome and process measures that promote the provision of efficient,
quality health care and that can be used in the child health plan program and Medicaid
[progra- s] to implement quality-based payments for acute care services and long-term
services and supports across all delivery models and payment systems, including fee-for-
service and managed care payment systems. Subject to Subsection (a-i), the commis-
sion, in developing outcome and process measures under this section, must include
measures that are based on potentially preventable events and that advance quality
improvement and innovation. The commission may change measures developed:

(1) to promote continuous system reform, improved quality, and reduced costs; and

(2) to account for managed care organizations added to a service area.

(b) To the extent feasible, the commission shall develop outcome and process measures:

(1) consistently across all child health plan program and Medicaid [pro gram]
delivery models and payment systems;

(2) in a manner that takes into account appropriate patient risk factors, including
the burden of chronic illness on a patient and the severity of a patient's illness;

(3) that will have the greatest effect on improving quality of care and the efficient
use of services, including acute care services and long-term services and supports;

(4) that are similar to outcome and process measures used in the private sector, as
appropriate;

(5) that reflect effective coordination of acute care services and long-term services
and supports;
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(6) that can be tied to expenditures; and

(7) that reduce preventable health care utilization and costs.

(d) The executive commissioner by rule may require managed care organizations and
physicians and other health care providers participating in the child health plan program
and Medicaid [programal to report to the commission in a format specified by the execu-
tive commissioner information necessary to develop outcome and process measures
under this section.

(e) If the commission increases physician and other health care provider reimburse-
ment rates under the child health plan program or Medicaid [program] as a result of an
increase in the amounts appropriated for the programs for a state fiscal biennium as
compared to the preceding state fiscal biennium, the commission shall, to the extent
permitted under federal law and to the extent otherwise possible considering other rele-
vant factors, correlate the increased reimbursement rates with the quality-based outcome
and process measures developed under this section.

SECTION 2.262. Sections 536.004(a), (c), and (e), Government Code, are amended to
read as follows:

(a) Using quality-based outcome and process measures developed under Section
536.003 and subject to this section, the commission, after consulting with the advisory
committee and other appropriate stakeholders with an interest in the provision of acute
care and long-term services and supports under the child health plan program and
Medicaid [programs], shall develop quality-based payment systems, and require man-
aged care organizations to develop quality-based payment systems, for compensating a
physician or other health care provider participating in the child health plan program or
Medicaid [program] that:

(1) align payment incentives with high-quality, cost-effective health care;

(2) reward the use of evidence-based best practices;

(3) promote the coordination of health care;

(4) encourage appropriate physician and other health care provider collaboration;

(5) promote effective health care delivery models; and

(6) take into account the specific needs of the child health plan program enrollee
and Medicaid recipient populations.

(c) In developing quality-based payment systems under this chapter, the commission
shall examine and consider implementing:

(1) an alternative payment system;

(2) any existing performance-based payment system used under the Medicare
program that meets the requirements of this chapter, modified as necessary to account
for programmatic differences, if implementing the system would:

(A) reduce unnecessary administrative burdens; and

(B) align quality-based payment incentives for physicians and other health care
providers with the Medicare program; and

(3) alternative payment methodologies within the system that are used in the
Medicare program, modified as necessary to account for programmatic differences, and
that will achieve cost savings and improve quality of care in the child health plan
program and Medicaid [programs].

(e) The commission may modify a quality-based payment system developed under this
chapter to account for programmatic differences between the child health plan program
and Medicaid [programs] and delivery systems under those programs.

SECTION 2.263. Sections 536.005(a) and (c), Government Code, are amended to read
as follows:

(a) To the extent possible, the commission shall convert hospital reimbursement
systems under the child health plan program and Medicaid [programs] to a diagnosis-
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related groups (DRG) methodology that will allow the commission to more accurately
classify specific patient populations and account for severity of patient illness and
mortality risk.

(c) Notwithstanding Subsection (a) and to the extent possible, the commission shall
convert outpatient hospital reimbursement systems under the child health plan program
and Medicaid [programs] to an appropriate prospective payment system that will allow
the commission to:

(1) more accurately classify the full range of outpatient service episodes;

(2) more accurately account for the intensity of services provided; and

(3) motivate outpatient service providers to increase efficiency and effectiveness.

SECTION 2.264. Section 536.051(a), Government Code, is amended to read as follows:

(a) Subject to Section 1903(m)(2)(A), Social Security Act (42 U.S.C. Section
1396b(m)(2)(A)), and other applicable federal law, the commission shall base a percent-
age of the premiums paid to a managed care organization participating in the child
health plan program or Medicaid [program] on the organization's performance with re-
spect to outcome and process measures developed under Section 536.003 that address
potentially preventable events. The percentage of the premiums paid may increase each
year.

SECTION 2.265. Sections 536.052(a) and (d), Government Code, are amended to
read as follows:

(a) The commission may allow a managed care organization participating in the child
health plan program or Medicaid [program] increased flexibility to implement quality
initiatives in a managed care plan offered by the organization, including flexibility with
respect to financial arrangements, in order to:

(1) achieve high-quality, cost-effective health care;

(2) increase the use of high-quality, cost-effective delivery models;

(3) reduce the incidence of unnecessary institutionalization and potentially prevent-
able events; and

(4) increase the use of alternative payment systems, including shared savings
models, in collaboration with physicians and other health care providers.

(d) In awarding contracts to managed care organizations under the child health plan
program and Medicaid [programs], the commission shall, in addition to considerations
under Section 533.003 of this code and Section 62.155, Health and Safety Code, give
preference to an organization that offers a managed care plan that successfully imple-
ments quality initiatives under Subsection (a) as determined by the commission based
on data or other evidence provided by the organization or meets quality of care and cost-
efficiency benchmarks under Subsection (b).

SECTION 2.266. Section 536.101(1), Government Code, is amended to read as follows:

(1) "Health home" means a primary care provider practice or, if appropriate, a
specialty care provider practice, incorporating several features, including comprehen-
sive care coordination, family-centered care, and data management, that are focused
on improving outcome-based quality of care and increasing patient and provider satis-
faction under the child health plan program and Medicaid [programs].

SECTION 2.267. Section 536.151(b), Government Code, is amended to read as follows:

(b) The commission shall establish a program to provide a confidential report to each
hospital in this state that participates in the child health plan program or Medicaid
[program] regarding the hospital's performance with respect to each potentially prevent-
able event described under Subsection (a). To the extent possible, a report provided
under this section should include all potentially preventable events across all child
health plan program and Medicaid [program] payment systems. A hospital shall distrib-
ute the information contained in the report to physicians and other health care provid-
ers providing services at the hospital.
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SECTION 2.268. Section 536.203(c), Government Code, is amended to read as follows:

(c) The commission may limit a payment initiative to:

(1) one or more regions in this state;

(2) one or more organized networks of physicians and other health care providers;
or

(3) specified types of services provided under the child health plan program or
Medicaid [program], or specified types of enrollees or recipients under those programs.

SECTION 2.269. Section 536.253(b), Government Code, is amended to read as follows:

(b) The commission shall establish a program to provide a report to each Medicaid
long-term services and supports provider in this state regarding the provider's perfor-
mance with respect to potentially preventable admissions, potentially preventable
readmissions, and potentially preventable emergency room visits. To the extent possible,
a report provided under this section should include applicable potentially preventable
events information across all Medicaid [program] payment systems.

SECTION 2.270. Section 537.002(b), Government Code, is amended to read as follows:

(b) The waiver under this section must be designed to achieve the following objectives
regarding [the] Medicaid [program] and alternatives to Medicaid [the-program]:

(1) provide flexibility to determine Medicaid eligibility categories and income levels;

(2) provide flexibility to design Medicaid benefits that meet the demographic, public
health, clinical, and cultural needs of this state or regions within this state;

(3) encourage use of the private health benefits coverage market rather than public
benefits systems;

(4) encourage people who have access to private employer-based health benefits to
obtain or maintain those benefits;

(5) create a culture of shared financial responsibility, accountability, and participa-
tion in [the] Medicaid [programi] by:

(A) establishing and enforcing copayment requirements similar to private sector
principles for all eligibility groups;

(B) promoting the use of health savings accounts to influence a culture of individ-
ual responsibility; and

(C) promoting the use of vouchers for consumer-directed services in which
consumers manage and pay for health-related services provided to them using
program vouchers;

(6) consolidate federal funding streams, including funds from the disproportionate
share hospitals and upper payment limit supplemental payment programs and other
federal Medicaid funds, to ensure the most effective and efficient use of those funding
streams;

(7) allow flexibility in the use of state funds used to obtain federal matching funds,
including allowing the use of intergovernmental transfers, certified public expendi-
tures, costs not otherwise matchable, or other funds and funding mechanisms to
obtain federal matching funds;

(8) empower individuals who are uninsured to acquire health benefits coverage
through the promotion of cost-effective coverage models that provide access to afford-
able primary, preventive, and other health care on a sliding scale, with fees paid at
the point of service; and

(9) allow for the redesign of long-term care services and supports to increase access
to patient-centered care in the most cost-effective manner.

SECTION 2.271. Section 538.002, Government Code, is amended to read as follows:

Sec. 538.002. EFFECT OF CHAPTER; AUTHORITY OF COMMISSION. This
chapter does not affect or give the commission additional authority to:
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(1) affect any individual health care treatment decision for a Medicaid recipient;

(2) replace or affect the process of determining Medicaid benefits, including the ap-
proval process for receiving benefits for durable medical equipment, or any applicable
approval process required for reimbursement for services or other equipment under
[the] Medicaid [program];

(3) implement a clinical initiative or associated rule or program policy that is
otherwise prohibited under state or federal law; or

(4) implement any initiative that would expand eligibility for benefits under [the]
Medicaid [program].

SECTION 2.272. Section 538.051, Government Code, is amended to read as follows:

Sec. 538.051. MEDICAID QUALITY IMPROVEMENT PROCESS. The commission
shall, according to the provisions of this chapter, develop and implement a quality
improvement process by which the commission:

(1) receives suggestions for clinical initiatives designed to improve:

(A) the quality of care provided under [the] Medicaid [program]; and

(B) the cost-effectiveness of [the] Medicaid [program];

(2) conducts a preliminary review under Section 538.053(4) of each suggestion
received under Section 538.052 to determine whether the suggestion warrants further
consideration and analysis; and

(3) conducts an analysis under Section 538.054 of clinical initiative suggestions that
are selected for analysis under Subdivision (2) [and of required elXiJ in:itiatives
u.nder Seetion 538.0521].
SECTION 2.273. Section 538.052(a), Government Code, is amended to read as follows:

(a) Subject to Subsection (b), the commission shall solicit and accept suggestions for
clinical initiatives, in either written or electronic form, from:

(1) a member of the state legislature;

(2) the executive commissioner;

(3) the commissioner of aging and disability services [the Department of Aging an
Disability Serviccs];

(4) the commissioner of state health services [the D p atment. of State Health Ser
viees];

(5) the commissioner of the Department of Family and Protective Services;

(6) the commissioner of assistive and rehabilitative services [the De.atme.t of As
sistive and RehabilitatieSresl

(7) the medical care advisory committee established under Section 32.022, Human
Resources Code;

(8) the physician payment advisory committee created under Section 32.022(d), Hu-
man Resources Code; and

(9) the Electronic Health Information Exchange System Advisory Committee
established under Section 531.904.

SECTION 2.274. Section 538.054, Government Code, is amended to read as follows:

Sec. 538.054. ANALYSIS OF CLINICAL INITIATIVES. The commission shall
conduct an analysis of each clinical initiative selected by the commission after having
conducted the commission's preliminary review under Section 538.053(4). The analysis
required under this section must include a review of:

(1) any public comments and submitted research relating to the initiative;

(2) the available clinical research and historical utilization information relating to
the initiative;

(3) published medical literature relating to the initiative;
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(4) any adoption of the initiative by medical societies or other clinical groups;

(5) whether the initiative has been implemented under:

(A) the Medicare program;

(B) another state medical assistance program; or

(C) a state-operated health care program, including the child health plan program;

(6) the results of reports, research, pilot programs, or clinical studies relating to the
initiative conducted by:

(A) institutions of higher education, including related medical schools;

(B) governmental entities and agencies; and

(C) private and nonprofit think tanks and research groups;

(7) the impact that the initiative would have on [the] Medicaid [program] if the ini-
tiative were implemented in this state, including:

(A) an estimate of the number of recipients under [the] Medicaid [program] that
would be impacted by implementation of the initiative; and

(B) a description of any potential cost savings to the state that would result from
implementation of the initiative; and

(8) any statutory barriers to implementation of the initiative.

SECTION 2.275. Section 538.055, Government Code, is amended to read as follows:

Sec. 538.055. FINAL REPORT ON CLINICAL INITIATIVE. The commission shall
prepare a final report based on the commission's analysis of a clinical initiative under
Section 538.054. The final report must include:

(1) a final determination of:

(A) the feasibility of implementing the initiative;

(B) the likely impact implementing the initiative would have on the quality of
care provided under [the] Medicaid [program]; and

(C) the anticipated cost savings to the state that would result from implementing
the initiative;

(2) a summary of the public comments, including a description of any opposition to
the initiative;

(3) an identification of any statutory barriers to implementation of the initiative;
and

(4) if the initiative is not implemented, an explanation of the decision not to imple-
ment the initiative.

SECTION 2.276. Section 538.057, Government Code, is amended to read as follows:

Sec. 538.057. ACTION ON CLINICAL INITIATIVE BY COMMISSION. After the
commission conducts an analysis of a clinical initiative under Section 538.054:

(1) if the commission has determined that the initiative is cost-effective and will
improve the quality of care under [the] Medicaid [program], the commission may:

(A) implement the initiative if implementation of the initiative is not otherwise
prohibited by law; or

(B) if implementation requires a change in law, submit a copy of the final report
together with recommendations relating to the initiative's implementation to the
standing committees of the senate and house of representatives having jurisdiction
over [the] Medicaid [program]; and

(2) if the commission has determined that the initiative is not cost-effective or will
not improve quality of care under [the] Medicaid [program], the commission may not
implement the initiative.

SECTION 2.277. Section 539.001, Government Code, is amended to read as follows:

145
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Sec. 539.001. DEFINITION [,F ... IONS]. In this chapter, "department" [t

[(1) "Departmnt"] means the Department of State Health Services.

[(2) "Exet . . r means the exccttiv commissioner of the Health and
H umni Seunee v omsir.

SECTION 2.278. Sections 2105.001(1) and (4), Government Code, are amended to
read as follows:

(1) "Agency" means:

(A) the Health and Human Services Commission [Texas D -, artment of H ufn..
Ser-oiees];

(B) the [Texas] Department of State Health Services;

(C) the Texas Department of Housing and Community Affairs;

(D) the Texas Education Agency;

(E) the [Texas] Department of Aging and Disability Services [Mental Health and
Mental Rettardation]; or

(F) [the Texas DeaArtnnt on Aging, or
[(G] any other commission, board, department, or state agency designated to

receive block grant funds.

(4) "Provider" means a public or private organization that receives block grant
funds or may be eligible to receive block grant funds to provide services or benefits to
the public, including:

(A) a local government unit;

(B) a council of government;

(C) a community action agency; or

(D) a private new community developer or nonprofit community association in a
community originally established as a new community development program under
the former Urban Growth and New Community Development Act of 1970 (42 U.S.C.
Section 4511 et seq.).

SECTION 2.279. Section 2105.002, Government Code, is amended to read as follows:

Sec. 2105.002. COMBINATION OF PROGRAMS NOT INTENDED TO REDUCE
SERVICES. The process of combining categorical federal assistance programs into block
grants should not have an overall effect of reducing the relative proportion of services
and benefits made available to low-income individuals, elderly individuals, [disabled]
individuals with disabilities, and migrant and seasonal agricultural workers.

SECTION 2.280. Section 2105.005(c), Government Code, is amended to read as
follows:

(c) To the extent consistent with the purpose of the block grant, an agency's rules
[ageney-by-rule] shall ensure that providers use block grant funds to the maximum ben-
efit of low-income recipients and intended recipients.

SECTION 2.281. Section 2105.009, Government Code, is amended to read as follows:

Sec. 2105.009. PRIMARY CARE BLOCK GRANT. (a) The [Texas] Department of
State Health Services shall administer a [the] primary care block grant if that grant is
authorized and if the department satisfies federal requirements relating to the designa-
tion of an agency to administer the grant.

(b) In administering the primary care block grant, the department may:

(1) receive the primary care block grant funds on behalf of the state;

(2) spend primary care block grant funds and state funds specifically appropriated
by the legislature to match funds received under a primary care block grant;

(3) make grants to, advance funds to, contract with, and take other actions through
community health centers that meet the requirements of 42 U.S.C. Section 254c(e)(3)
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to provide for the delivery of primary and supplemental health services to medically
underserved populations of the state; and

(4) [adept n--]ary rue; and

[(&)] perform other activities necessary to administer the primary care block grant.

(b-1) The executive commissioner of the Health and Human Services Commission may
adopt necessary rules for administering the primary care block grant.

(c) In this section:

(1) "Community health center" has the meaning assigned by 42 U.S.C. Section
254c(a), as that law existed on April 23, 1986.

(2) "Medically underserved population," "primary health services," and "supplemen-
tal health services" have the meanings assigned by 42 U.S.C. Section 254c(b), as that
law existed on April 23, 1986.

SECTION 2.282. Section 2105.058(d), Government Code, is amended to read as
follows:

(d) An agency's rules [agency by --u e] may require a provider to undertake other rea-
sonable efforts to seek public participation.

SECTION 2.283. Section 2105.152, Government Code, is amended to read as follows:

Sec. 2105.152. HEALTH AND [DEPARTMENT OF] HUMAN SERVICES COMMIS-
SION PROCEDURES FOR FAIR HEARING. The Health and Human Services Commis-
sion [Texas D epartment o Human S.....] shall use procedures for conducting a fair
hearing under this subchapter.

SECTION 2.284. Section 2105.202(a), Government Code, is amended to read as
follows:

(a) The individual or entity responsible for adopting rules for an [An] agency shall
adopt specific rules for the agency that define [defiiig] good cause for nonrenewal of a
provider's contract or reduction of a provider's funding.

SECTION 2.285. Section 2165.301, Government Code, is amended by amending
Subdivision (2) and adding Subdivision (2-a) to read as follows:

(2) "Department" means the [Texas] Department of State Health Services.

(2-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 2.286. Sections 2165.302(a), (d), and (e), Government Code, are amended
to read as follows:

(a) Except as provided by Section 2165.303:

(1) the commission shall refer matters related to the investigation and testing of in-
door air quality in state buildings under the charge and control of the commission to
the department [Texas Department o f Ha .. ]: and

(2) the department shall conduct any necessary investigation and testing of indoor
air quality in state buildings, on request or referral of an entity with charge and
control of the state building.

(d) The executive commissioner by rule [de. ....er.] may establish a system of charges
for indoor air quality investigation and testing in state buildings. A system established
by the executive commissioner [depatment] shall ensure that the department is
reimbursed for the cost of providing the services by the agency or agencies occupying the
portions of a building that are investigated or tested.

(e) The executive commissioner [depftr-me-t] shall adopt rules and procedures relating
to the investigation and testing of indoor air quality in state buildings.

SECTION 2.287. The following provisions of the Government Code are repealed:

(1) Section 531.02131;

(2) Section 531.0222;
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(3) Section 531.0249;

(4) Section 531.030;

(5) Section 531.0314;

(6) Section 531.046;

(7) Section 531.049;

(8) Section 531.065;

(9) Section 531.0993;

(10) Section 531.1063;

(11) Section 531.286;

(12) Section 531.552;

(13) Section 531.902;

(14) Section 531.905;

(15) Section 533.0025(a);

(16) Subchapter D, Chapter 533;

(17) Section 534.001(10);

(18) Sections 536.001(4) and (13);

(19) Section 537.001; and

(20) Section 538.001.

ARTICLE 3. HEALTH AND SAFETY CODE

SECTION 3.0001. The heading to Subtitle A, Title 2, Health and Safety Code, is
amended to read as follows:

SUBTITLE A. [TEXAS] DEPARTMENT OF STATE HEALTH SERVICES

SECTION 3.0002. The heading to Chapter 11, Health and Safety Code, is amended
to read as follows:

CHAPTER 11. GENERAL PROVISIONS [ORGANIZATION OF TEXN
DEPARTMENT OF HEPITH]1

SECTION 3.0003. Section 11.001, Health and Safety Code, is amended to read as
follows:

Sec. 11.001. DEFINITIONS. In this title:

(1) "Commission" means the Health and Human Services Commission ["Board"
means the Texas Board of Health].

(2) "Commissioner" means the commissioner of state [pubie] health services.

(3) "Department" means the [Texas] Department of State Health Services.

(4) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.0004. Sections 11.003(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) In the review of the department [Departme.nt of State Health S... ] by the
Sunset Advisory Commission, as required by [thisa ction and] Section 1001.003, the
sunset commission shall review the powers and duties exercised by the department
under Chapter 108 and determine whether the department, under that chapter, is:

(1) achieving the legislature's intent of empowering consumers with information to
make informed health care decisions;

(2) maintaining appropriate privacy and security standards for patient information;
and
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(3) limiting the patient information the department collects to the information nec-
essary for performing the department's duties under Chapter 108.

(c) The Sunset Advisory Commission shall report its findings to the legislature in the
report required by Section 325.010, Government Code. This section expires [subseetion
and Su ectio . (b) e xpir] September 1, 2015.

SECTION 3.0005. (a) Section 11.004(b), Health and Safety Code, is transferred to
Section 1001.071, Health and Safety Code, redesignated as Section 1001.071(a), Health
and Safety Code, and amended to read as follows:

(a) [03)] The department is the state agency with primary responsibility to administer
or provide [f -rpe'-iding health services, including:

(1) disease prevention;

(2) health promotion;

(3) indigent health care;

(4) certain acute care services;
(5) Malt .... a-r-- &tei a--li... .. reg ,v.lation .. ,':- , ... exl n ....... m are faeilities;

[(6)] licensing of certain health professions; and

(6) [()] other health-related services as provided by law.

(b) Section 1001.071, Health and Safety Code, is amended to read as follows:

Sec. 1001.071. GENERAL POWERS AND DUTIES OF DEPARTMENT RELATED
TO HEALTH CARE. (b) The department is responsible for administering human ser-
vices programs regarding the public health, including:

(1) implementing the state's public health care delivery programs under the author-
ity of the department;

(2) administering state health facilities, hospitals, and health care systems;

(3) developing and providing health care services, as directed by law;
(4) providing for the prevention and control of communicable diseases;

(5) providing public education on health-related matters, as directed by law;

(6) compiling and reporting health-related information, as directed by law;
(7) acting as the lead agency for implementation of state policies regarding the hu-

man immunodeficiency virus and acquired immunodeficiency syndrome and
administering programs related to the human immunodeficiency virus and acquired
immunodeficiency syndrome;

(8) investigating the causes of injuries and methods of prevention;

(9) administering a grant program to provide appropriated money to counties,
municipalities, public health districts, and other political subdivisions for their use to
provide or pay for essential public health services;

(10) administering the registration of vital statistics;

(11) licensing, inspecting, and enforcing regulations regarding health facilities,
other than long-term care facilities regulated by the Department of Aging and Disabil-
ity Services;

(12) implementing established standards and procedures for the management and
control of sanitation and for health protection measures;

(13) enforcing regulations regarding radioactive materials;

(14) enforcing regulations regarding food, bottled and vended drinking water, drugs,
cosmetics, and health devices;

(15) enforcing regulations regarding food service establishments, retail food stores,
mobile food units, and roadside food vendors;

(16) enforcing regulations controlling hazardous substances in households and
workplaces; and
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(17) implementing a mental health program for veterans.

SECTION 3.0006. Sections 11.012(a), (b), (c), (d), and (f), Health and Safety Code,
are transferred to Section 1001.051, Health and Safety Code, redesignated respectively
as Sections 1001.051(a-1), (a-2), (a-3), (a-4), and (b-1), Health and Safety Code, and
amended to read as follows:

(a-i) [(ft)] The executive commissioner [of health and human ser-iec-e] shall employ
the commissioner in accordance with Section 531.0056, Government Code.

(a-2) [(b) Except as provided in Subsection (a-3) [(e)], the commissioner must:
(1) have at least five years of experience in the administration of public health

systems; and
(2) be a person licensed to practice medicine in this state.

(a-3) [(e)] The executive commissioner [.f health and human , rviccs] may, based on
the qualifications and experience in administering public health systems, employ a
person other than a physician as the commissioner.

(a-4) [(d)] If the executive commissioner [of health and human ser-iccs] employs a
person as commissioner who is not a physician, then the executive commissioner [board]
shall designate a person licensed to practice medicine in this state as chief medical
executive.

(b-i) [-f] The executive commissioner [board] may supplement the salary of the com-,
missioner with the approval of the governor. The salary may not exceed 1.5 times the
salary of the governor, from funds appropriated to the department. The use of funds
from other sources are not limited by this subsection.

SECTION 3.0007. Section 11.014, Health and Safety Code, is transferred to
Subchapter B, Chapter 1001, Health and Safety Code, redesignated as Section 1001.034,
Health and Safety Code, and amended to read as follows:

Sec. 1001.034 [-144]. INVESTIGATION OF DEPARTMENT. The executive com-
missioner [board] shall investigate the conduct of the work of the department. For that
purpose, the executive commissioner [boerd] shall have access at any time to all depart-
ment books and records and may require an officer or employee of the department to
furnish written or oral information.

SECTION 3.0008. Section 11.016, Health and Safety Code, is transferred to
Subchapter B, Chapter 1001, Health and Safety Code, redesignated as Section 1001.035,
Health and Safety Code, and amended to read as follows:

Sec. 1001.035 [440-6]. ADVISORY COMMITTEES. (a) The executive commissioner
[board] may appoint advisory committees to assist the executive commissioner and
department [boaPd] in performing [it-s] duties related to department functions.

(b) If the executive commissioner appoints [The board shal appoin] an advisory com-
mittee under this section, the appointment must be made in a manner that provides for:

(1) a balanced representation of persons with knowledge and interest in the com-
mittee's field of work;

(2) the inclusion on the committee of at least two members who represent the
interests of the public; and

(3) a balanced representation of the geographic regions of the state.

(d) A [Emeept as othrwis prvided by law, an~d eotneto the availability o1
de partmet fnd. f .r this pros, a! member of an advisory committee appointed
under this section may [by the board is entitled to] receive reimbursement for[,with
regard-to] travel expenses as provided by Section 2110.004, Government Code[-the-per
dcem and trave allo,,anee authorized by the Ceneral Approprations Aet for stt
emplyees].

(e) The executive commissioner [board] shall specify each committee's purpose, powers,
and duties, and shall require each committee to report to the executive commissioner or
department [beard] in the manner specified by the executive commissioner [board]
concerning the committee's activities and the results of its work.
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(f) The executive commissioner [board] shall establish procedures for receiving reports
relating to the activities and accomplishments of an advisory committee established by
statute to advise the [board-or] department or executive commissioner on matters related
to department functions. The executive commissioner [bo0rd] may appoint additional
members to those advisory committees and may establish additional duties of those com-
mittees as the executive commissioner [board] determines to be necessary.

(g) The executive commissioner [board] shall adopt rules to implement this section.
SECTION 3.0009. The heading to Chapter 12, Health and Safety Code, is amended

to read as follows:

CHAPTER 12. POWERS AND DUTIES OF [TBrA ] DEPARTMENT
OFSTATE HEALTH SERVICES

SECTION 3.0010. Subchapter A, Chapter 12, Health and Safety Code, is amended to
read as follows:

SUBCHAPTER A. GENERAL POWERS AND DUTIES [OF-BOARD]
Sec. 12.0001. COMMISSIONER'S POWERS AND DUTIES; EFFECT OF CONFLICT

WITH OTHER LAW [OF COMMISSIONER OF HEALTH AND !. Tn SER.. . GES ]
[Th eomss e of health and human riee has the powers nd dtti reating-to
the boad and eomis e asprvided by Seetion 681.0055, Goverme~nt G&.-] To
the extent a power or duty given to the [board-or] commissioner by this title or another
law conflicts with Section 531.0055, Government Code, Section 531.0055 controls.

Sec. 12.001. GENERAL POWERS AND DUTIES OF EXECUTIVE
COMMISSIONER. (a) The executive commissioner [board] has general supervision and
control over all matters relating to the health of the citizens of this state.

(b) The executive commissioner [board] shall[.

[(-)] adopt rules for [its preedlure and fer] the performance of each duty imposed by
law on the executive commissioner [board], the department, or the commissioner and
file a copy of those rules with the department.
Sec. 12.0011. INVESTIGATIONS IN GENERAL. Subject to the oversight of the exec-

utive commissioner, the department shall[,-atnd

[(2)] examine, investigate, enter, and inspect any public place or public building as
the department [board] determines necessary for the discovery and suppression of dis-
ease and the enforcement of any health or sanitation law of this state.
[(c) The board has all the powqrs, duities, and ftein grated by aw to:

[(1) the ea Boad of llalth;
[(2) the state 4ainro health;
[(8) thea s Deatet of Health;

[(4) the Tea Bad of Health Reorcs and
[(6) the Texas Department of Health Resourees.]

Sec. 12.002. CERTAIN PROCEDURES FOR [BOARD] INVESTIGATIONS. (a) The
commissioner or the commissioner's designee [A member of 4theboarI may administer
oaths, summon witnesses, and compel the attendance of witnesses in any matter proper
for [board] investigation by the department, subject to the executive commissioner's
oversight, including the determination of nuisances and the investigation of:

(1) public water supplies;
(2) sanitary conditions;

(3) the existence of infection; or
(4) any matter that requires the department [boa]rd to exercise its discretionary

powers and that is within the general scope of its authority under this subchapter.
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(b) Each district court shall aid the department [board] in its investigations and in
compelling compliance with this subchapter. If a witness summoned by the commis-
sioner or the commissioner's designee [board] is disobedient or disrespectful to the
department's [board2s] lawful authority, the district court of the county in which the wit-
ness is summoned to appear shall punish the witness in the manner provided for
contempt of court.

Sec. 12.003. LEGAL REPRESENTATION. (a) A suit brought by the department
[3oard] must be brought in the name of the state.

(b) The attorney general shall assign a special assistant to attend to the department's
[boardls] legal matters, and on the department's [boards] request shall furnish necessary
assistance to the department [bofrd] relating to its legal requirements.

[Sec. 12.004. DEVELO)PMENT OF PRO)POSED RU4LES. (a) This section applies t
the. p±roe by whicht the department devJe.1p0 proposed rutles for the board's
consiiider.atio~n before the prpoe rules are published in the Texas Register gild befr
the board, comm. sor,. or- departmnt e1. 1plies with the ialvimiaLi requi± uaireeto M
the administiate p' edtirlaw~, Chapter 2001, Goenen oe This section does
not affect the duty of the board, eomsinr or departmnit to comply withth
rttlemak~iig iegaiicinents of that law.

[(b) The board shall require the department to establish a checklist of Methods that,
to the. extent appropiate, the department will follow to obtai earl in the rutle develop-

,~i pi.c the advic anid opinions of the yablic and of pesn w;ho wvill be most-af-
feoted by a prop o ele. The chel1li t must include methods for identifying persons
who will be most affected and for solhciting at a minimugn the advice and ospiriisof af

fected local health departions, of2.0ii 1 t and provider ofafetd er ,e and o
advoeates for affected reeipient0 or prd

[(e) The cheekstt ia innlden nthiatie lm sion, biforal shnfcll ado, advitir
eommttees, and any otrher wppropiaen mhod.

[(d) A re adopted by the board itmnt et ehalkiied fon th e gronds that the boa
d mni, or departen dic nots inpy with this tin. iforc te atmet was
uinable to sohet a sigfiit a111tunt of atdvie and opinion from the public or from f
fccted persons early in the rule development p1 , the department shall state iit

(ng to the board the reaoac wy hthe departmyt was ortable to dos s.

[Sec. 12.005. MEDICAL DIRECTOR: MEDICAID DAACED CARE AND CHIPS
PROCRAMiS. (a) in additont orthe misal dir eel aplyed by the departmenta,
the board shall require the department to employ a separate medical director wnhose
dautieoit of aeing as the medical director for the children's health irtsiaaii
program created under Ttle N3U of the Social Secutrity Act (42 U.S.C. Section 1397aa t
seq.) and also as the rnve director for the Medicaid inara5 ed teala program, to the
extentt that those progriams alae administd by the departimen~t.

[(b) The medical dairco shall he prim1arily responsible for implemen~ting and
intaiiill policies and systems fo, the pirograms that relate to aLlet aiid profes

siinal medical issues, iftijadiii 5 elinial oesight.

[(c) The mnedical direeto musgt be a physkeiaui lLensd to praetiee iidieiiie inthis

SECTION 3.0011. Sections 12.0111(b) and (c), Health and Safety Code, are amended
to read as follows:.

(b) Notwithstanding other law, the executive commissioner by rule shall adopt and the
department shall collect [chatrge] a fee for issuing or renewing a license that is in an
amount designed to allow the department to recover from its license holders all of the
department's direct and indirect costs in administering and enforcing the applicable
licensing program.

(c) Notwithstanding other law, each regulatory board or other agency that is under
the jurisdiction of the department or administratively attached to the department and
that issues licenses shall adopt bjy rule and collect [charge] a fee for issuing or renewing
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a license that is in an amount designed to allow the department and the regulatory
board or agency to recover from the license holders all of the direct and indirect costs to
the department and to the regulatory board or agency in administering and enforcing
the applicable licensing program.

SECTION 3.0012. Sections 12.0115(a), (e), and (h), Health and Safety Code, are
amended to read as follows:

(a) In this section, "health care delivery programs" includes the department's primary
health care services program, its program to improve maternal and infant health, its
services program for [chrni.ally ill and diald] children with special health care
needs, any aspects of health care delivery under the state Medicaid program assigned to
the department by law or by the commission [Health .ftd . .m'^t ,evesGmii..-
and the part of any other department program concerned with the department's
responsibility for the delivery of health care services.

(e) One of the primary goals of the department in integrating the administration of
[it] contracts entered into by the executive commissioner or the executive commissioner's
designee on behalf of the department with providers of health care services shall be
designing an integrated contract administration system that reduces the administrative
and paperwork burden on providers while still providing the department with the infor-
mation it needs to effectively administer the contracts. The department's integration of
contract administration must include:

(1) the integration of the initial procurement process within and across programs,
at least in part by efficiently combining requests for bids or proposals within or across
programs to the extent it reduces the administrative burden for providers;

(2) the establishment of uniform contract terms, including:

(A) contract terms that require information from providers, or that prescribe per-
formance standards for providers, that could be made uniform within or across
programs while remaining effective as contract terms;

(B) the establishment of a procedure under which a contractor or a person
responding to a request for bids or proposals may supply the department with
requested information whenever possible by referencing current and correct infor-
mation previously supplied to and on file with the department; and

(C) contract terms regarding incentives for contractors to meet or exceed contract
requirements;

(3) the integration of contract monitoring, particularly with regard to monitoring
providers that deliver health services for the department under more than one contract
or under more than one department program; and

(4) the integration of reimbursement methods:

(A) particularly for a provider that delivers health services for the department
under more than one contract or under more than one department program; and

(B) including the application across programs of the most effective and efficient
reimbursement technologies or methods that are available to the department under
any of its programs.

(h) The department may not integrate health care delivery programs under this sec-
tion in a way that affects the single state agency status of another state agency for
federal purposes without obtaining the approval of the commission [Health and Hu an
Servies , i I and any necessary federal approval.

SECTION 3.0013. Sections 12.0121(b) and (d), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board] by rule shall adopt a list of categories of
licensed, certified, registered, or otherwise authorized providers to whom the depart-
ment may award a grant for professional services under this section or with whom the
department may contract or otherwise engage to perform professional services under
this section.
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(d) The department may award a grant, enter into a contract, or otherwise engage an
individual or a group or association of individuals to perform professional services
without complying with Subsection (c) if the executive commissioner by order [ratified-by
the board at its next regulr m.tin] determines that an emergency exists that neces-
sitates the use of different procedures. A grant, contract, or engagement under this
subsection is effective only for the period specified by the executive commissioner's order.

SECTION 3.0014. Section 12.0122(d), Health and Safety Code, is amended to read as
follows:

(d) The executive commissioner [d t...e.] by rule may establish fees that the depart-
ment may collect [eharges] for the sale of laboratory services.

SECTION 3.0015. Section 12.01221, Health and Safety Code, is transferred to
Subchapter B, Chapter 33, Health and Safety Code, redesignated as Section 33.0165,
Health and Safety Code, and amended to read as follows:

Sec. 33.0165 [424042-1]. MUTUAL AID AGREEMENT FOR NEWBORN SCREEN-
ING LABORATORY SERVICES. (a) In this section, "newborn screening laboratory ser-
vices" means the performance of tests to analyze specimens collected as part of the
newborn screenings performed under this subchapter [ ...... ter B, ,hapter 8 .

(b) Notwithstanding Section 12.0122 or other law, the department may enter into a
mutual aid agreement to provide newborn screening laboratory services to another state
and to receive newborn screening laboratory services from another state in the event of
an unexpected interruption of service, including an interruption caused by a disaster.

(c) Each mutual aid agreement under Subsection (b) shall include provisions:

(1) to address the confidentiality of the identity of the newborn child and the
newborn child's family; and

(2) to ensure the return of blood specimens and related records to the state that
received the newborn screening laboratory services.

SECTION 3.0016. Section 12.0123, Health and Safety Code, as added by Chapter
1411 (H.B. 2085), Acts of the 76th Legislature, Regular Session, 1999, is transferred to
Subchapter B, Chapter 32, Human Resources Code, redesignated as Section 32.0705,
Human Resources Code, amended to conform to Section 12.0123, Health and Safety
Code, as added by Chapters 1447 (H.B. 2896) and 1460 (H.B. 2641), Acts of the 76th
Legislature, Regular Session, 1999, and further amended to read as follows:

Sec. 32.0705 [R241-2a]. EXTERNAL AUDITS OF CERTAIN MEDICAID CONTRAC-
TORS BASED ON RISK. (a) In this section, "Medicaid contractor" means an entity that:

(1) is not a health and human services agency as defined by Section 531.001, Govern-
ment Code; and

(2) under a contract with the commission or otherwise on behalf of the commission
[4epartme..], performs one or more administrative services in relation to the commis-
sion's [departe..] operation of [a part of the ....] Medicaid [prgTam, such as
claims processing, utilization review, client enrollment, provider enrollment, quality
monitoring, or payment of claims.

(b) The commission [deartate.] shall contract with an independent auditor to
perform annual independent external financial and performance audits of any Medicaid
contractor used [by the ,de m

r. m.] in the commission's [depatment's] operation of [a
part of thc state] Medicaid [program]. The commission [department] regularly shall
review the [its] Medicaid contracts and ensure that:

(1) the frequency and extent of audits of a Medicaid contractor under this section
are based on the amount of risk to the state involved in the administrative services
being performed by the contractor;

(2) audit procedures related to financial audits and performance audits are used
consistently in audits under this section; and

(3) to the extent possible, audits under this section are completed in a timely
manner.
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(c) If another state agency succeeds to the commission's [depatn.er..] operation of a
part of [the-state] Medicaid [program] for which the commission [depa14 eftt] used a
Medicaid contractor, the successor agency shall comply with this section with regard to
the Medicaid contractor, including the requirement to contract with an independent
auditor to perform the external financial and performance audits required by this section.

(d) An audit required by this section must be completed before the end of the fiscal year
immediately following the fiscal year for which the audit is performed.

SECTION 3.0017. Section 12.0124, Health and Safety Code, is transferred to
Subchapter B, Chapter 32, Human Resources Code, redesignated as Section 32.0316,
Human Resources Code, and amended to read as follows:

Sec. 32.0316 [4-2 4]. ELECTRONIC TRANSACTIONS; [STATE] MEDICAID
[PR9GRAM]. The executive commissioner shall adopt and the commission [de .t...et
othe department's sueesr in funtin in relation to~ the depar-tment's operatio" of a
art of the state Mediad progra shall implement policies that encourage the use of

electronic transactions in Medicaid. The policies shall require payment to Medicaid [ser-
viee] providers by electronic funds transfer, including electronic remittance and status
reports. The policies shall also include the establishment of incentives to submit claims
electronically and of disincentives to submit claims on paper that are reasonably based
on the higher administrative costs to process claims submitted on paper.

SECTION 3.0018. Sections 12.0125(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The department shall develop a voluntary drug manufacturer rebate program for
drugs purchased by or on behalf of a client of the Kidney Health Care Program or the
Children with Special Health Care Needs [.hr.n.ally R!l and Disabled Children's] Ser-
vices Program for which rebates are not available under the Medicaid drug manufacturer
rebate program.

(c) Amounts received by the department under the drug rebate program established
under this section may be appropriated only for the Kidney Health Care Program or the
Children with Special Health Care Needs [.hr.i.all. Ill and Disabled Clildrn'sl Ser-
vices Program.

SECTION 3.0019. Section 12.0128, Health and Safety Code, is amended to read as
follows:

Sec. 12.0128. HEALTH ALERT NETWORK. The department shall include local
health officials [the Tes of .. l Health O.ffiial, the Texas Association of
Community Health Centers, and the Texas Organization of Rural and Community
Hospitals in the department's Texas Health Alert Network to the extent federal funds
for bioterrorism preparedness are available for that purpose.

SECTION 3.0020. Section 12.014(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [beard] by rule may adopt reasonable registration fees
to cover the costs of establishing and maintaining a registry and may adopt other rules
as necessary to administer this section.

SECTION 3.0021. Sections 12.0145(a), (d), and (g), Health and Safety Code, are
amended to read as follows:

(a) The department shall publish and provide information in accordance with this sec-
tion regarding each final enforcement action taken by the department or[;] commis-
sioner[, or .oad] against a person or facility regulated by the department in which any
kind of sanction is imposed, including:

(1) the imposition of a reprimand, a period of probation, a monetary penalty, or a
condition on a person's continued practice or a facility's continued operation; and

(2) the refusal to renew or the suspension, probation, or revocation of a license or
other form of permission to engage in an activity.

(d) The department shall publish and provide the information promptly after the
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sanction has been imposed or, when applicable, promptly after the period during which
the sanction is imposed has begun. The executive commissioner [depfrtmenl] by rule
shall establish the length of time during which the required information will be published
and provided under this section based on the executive commissioner's [departments] de-
termination regarding the types of services provided by regulated entities and the length
of time for which information about a category of enforcement actions is useful to a
member of the public.

(g) A determination that the department is not required to publish and provide infor-
mation under this section does not affect a determination regarding whether the infor-
mation is subject to required disclosure under the open records law, Chapter 552,
Government Code. The executive commissioner's [depatmen's] determination regarding
the length of the period during which information should continue to be published and
provided under this section does not affect a determination regarding the period for
which the information must be preserved under Chapter 441, Government Code, or
under another law.

SECTION 3.0022. Section 12.015(a), Health and Safety Code, is amended to read as
follows:

(a) If the department determines that a person is not eligible for a level of care in a
nursing facility [home], the department shall inform the person that community services
might be available under a [the] community care for the aged and disabled program
administered by the [Texas] Department of Aging and Disability [Humn]tl Services.

SECTION 3.0023. Section 12.016(d), Health and Safety Code, is amended to read as
follows:

(d) An applicant for a license, permit, registration, or similar form of permission
required by law to be obtained from the department may not amend the application af-
ter the 31st day before the date on which a public hearing on the application is scheduled
to begin. If an amendment of an application would be necessary within that period, the
applicant shall resubmit the application to the department and must again comply with
notice requirements and any other requirements of law or department [board] rule as
though the application were originally submitted to the department on that date.

SECTION 3.0024. Section 12.019(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner by rule may set a fee to be collected by the department
[may charge] for providing genetic counseling services. The fee may not exceed the
actual cost of providing the services.

SECTION 3.0025. Section 12.020(e), Health and Safety Code, is amended to read as
follows:

(e) The executive commissioner shall institute intellectual property policies for the
department that establish minimum standards for:

(1) the public disclosure or availability of products, technology, and scientific infor-
mation, including inventions, discoveries, trade secrets, and computer software;

(2) review by the department of products, technology, and scientific information,
including consideration of ownership and appropriate legal protection;

(3) the licensing of products, technology, and scientific information;

(4) the identification of ownership and licensing responsibilities for each class of
intellectual property; and

(5) royalty participation by inventors and the department.

SECTION 3.0026. Section 12.032, Health and Safety Code, is amended to read as
follows:

Sec. 12.032: FEES FOR PUBLIC HEALTH SERVICES. (a) The executive commis-
sioner [board] by rule may adopt [ehafrge] fees to be collected by the department from [to]
a person who receives public health services from the department.

(b) The executive commissioner [boird] by rule may require department contractors to
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collect [eharge] fees for public health services provided by department contractors
participating in the department's programs. A department contractor shall retain a fee
collected under this subsection and shall use the fee in accordance with the contract
provisions.

(c) The amount of a fee collected [eharged] for a public health service may not exceed
the cost to the department of providing the service.

(d) The executive commissioner by rule [board] may establish a fee schedule. In
establishing the schedule, the executive commissioner [board] shall consider a person's
ability to pay the entire amount of a fee.

(e) The executive commissioner [board] may not deny public health services to a
person because of the person's inability to pay for the services.

SECTION 3.0027. Sections 12.033(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) Except as otherwise provided by this section, the executive commissioner [board]
by rule shall adopt [eharge] fees to be collected by the department for the distribution
and administration of vaccines and sera provided under:

(1) Section 38.001, Education Code;

(2) Section 42.043, Human Resources Code;

(3) Chapter 826 (Rabies Control Act of 1981);

(4) Chapter 81 (Communicable Disease Prevention and Control Act); and

(5) Section 161.005.

(b) Except as otherwise provided by this section, the executive commissioner [bofar]
by rule may require a department contractor to collect [charge] fees for public health ser-
vices provided by a contractor participating in a department program under the laws
specified by Subsection (a).

(c) Provided the executive commissioner [board] finds that the monetary savings of
this subsection are greater than any costs associated with administering it, the executive
commissioner [board] by rule shall establish a fee schedule for fees under this section. In
establishing the fee schedule, the executive commissioner [board] shall consider a person's
financial ability to pay all or part of the fee, including the availability of health insur-
ance coverage. In the event the fee schedule conflicts with any federal law or regulation,
the executive commissioner [board] shall seek a waiver from the applicable federal law or
regulation to permit the fee schedule. In the event the waiver is denied, the fee schedule
shall not go into effect.

SECTION 3.0028. Sections 12.034(a), (c), and (d), Health and Safety Code, are.
amended to read as follows:

(a) The executive commissioner [board] shall establish procedures for the collection of
fees for public health services. The procedures shall be used by the department and by
those department contractors required by the executive commissioner [board] to collect
[eharge] fees.

(c) The department shall make a reasonable effort to collect fees billed after services
are performed. However, the executive commissioner [board] by rule may waive the col-
lection procedures if the administrative costs exceed the fees to be collected.

(d) If the executive commissioner [board] elects to require cash payments by program
participants, the money received shall be deposited locally at the end of each day and
retained by the department for not more than seven days. At the end of that time, the
money shall be deposited in the state treasury.

SECTION 3.0029. Section 12.035, Health and Safety Code, is amended to read as
follows:

Sec. 12.035. PUBLIC HEALTH SERVICES FEE ACCOUNT [W]4ND. (a) The depart-
ment shall deposit all money collected for fees and charges collected under Sections
12.0122(d) and 12.032(a) in the state treasury to the credit of the [Texas Department o
iea!h] public health services fee account in the general revenue fund.
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(b) The department shall maintain proper accounting records to allocate the money
[fund] among the state and federal programs generating the fees and administrative
costs incurred in collecting the fees.

[(e) The publie health serviee fee ftmd is exmt from Seetion 408.096(b), Govern-
ment-Gode7]

SECTION 3.0030. Sections 12.036(c) and (d), Health and Safety Code, are amended
to read as follows:

(c) The executive commissioner [board] or the executive commissioner's [berdf]
designee may waive the department's right of subrogation in whole or in part if the exec-
utive commissioner [bioad] or the designee determines that:

(1) enforcement of the right would tend to defeat the purpose of the department's
program; or
. (2) the administrative expense of the enforcement would be greater than the
expected recovery.
(d) The executive commissioner [bed] may adopt rules for the enforcement of the

department's right of subrogation.

SECTION 3.0031. Section 12.037(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [beard] by rule shall prescribe the criteria for depart-
ment action under this section.

SECTION 3.0032. Section 12.038, Health and Safety Code, is amended to read as
follows:

Sec. 12.038. RULES. The executive commissioner [beard] may adopt rules necessary
to implement this subchapter.

SECTION 3.0033. Sections 12.055(b) and (d), Health and Safety Code, are amended
to read as follows:

(b) A state agency or local unit of government under Subsection (a)(3) shall acquire
goods or services by any procurement method approved by the commission [Health-an
Human Sr. ie s ,.ms ] that provides the best value to the state agency or local
unit of government. The state agency or local unit of government shall document that
the state agency or local unit of government considered all relevant factors under Subsec-
tion (c) in making the acquisition.

(d) If a state agency to which this section applies acquires goods or services with a
value that exceeds $100,000, the state agency shall consult with and receive approval
from the commission [Health and Human Ser-~ . e m... . .] before considering fac-
tors other than price and meeting specifications.

SECTION 3.0034. Subchapter F, Chapter 12, Health and Safety Code, is amended to
read as follows:

SUBCHAPTER F. OFFICE OF BORDER [TE;]ASMEXICOI HEALTH[AND
ENAIRONMENTAh ISSUES]

Sec. 12.071. OFFICE OF BORDER [SYAc&-MEX4O] HEALTH [AND EAR
MENT.L ISSUES]. The department shall establish and maintain an office in the depart-
ment to coordinate and promote health and environmental issues between this state and
Mexico.

SECTION 3.0035. Section 12.091, Health and Safety Code, is amended to read as
follows:

Sec. 12.091. DEFINITION [DEFINITIONS]. In this subchapter, "panel"[t

[(1) "Medical standards divifo"means the Mdi al Standarddn.MotorVhcl
9perations Divso of fthe departmnt.

[(2) "PftneI!1 means a panel of the medical advisory board.
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SECTION 3.0036. Section 12.092(a), Health and Safety Code, is amended to read as
follows:

(a) The commissioner shall appoint the medical advisory board members from:
(1) persons licensed to practice medicine in this state, including physicians who are

board certified in internal medicine, psychiatry, neurology, physical medicine, or
ophthalmology and who are jointly recommended by the department [Txas Depart-
ment of Ilea!] and the Texas Medical Association; and

(2) persons licensed to practice optometry in this state who are jointly recom-
mended by the department and the Texas Optometric Association.

SECTION 3.0037. Section 12.093, Health and Safety Code, is amended to read as
follows:

'Sec. 12.093. ADMINISTRATION[, RULES]. (a) The medical advisory board is
administratively attached to the department [mndial standards .divisionf

(b) The department [..dcal standards di-v;ision):

(1) shall provide administrative support for the medical advisory board and panels
of the medical advisory board; and

(2) may collect and maintain the individual medical records necessary for use by
the medical advisory board and the panels under this section from a physician,
hospital, or other health care provider.

SECTION 3.0038. Section 12.094(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [board]:
(1) may adopt rules to govern the activities of the medical advisory board;
(2) by rule may establish a reasonable fee to pay a member of the medical advisory

board for the member's professional consultation services; and

(3) if appropriate, may authorize reimbursement for [prdiethm atd] travel expenses
as provided by Section 2110.004, Government Code, [4+Iwanees] for each meeting a
member attends[, not to ...... d the a .ints a-thrized for state e.mplyee by the
Geneal Apprpraton Aet].
SECTION 3.0039. Section 12.097(b), Health and Safety Code, is amended to read as

follows:

(b) In a subsequent proceeding under Subchapter H, Chapter 411, Government Code,
or Subchapter N, Chapter 521, Transportation Code, the department [mceieal Standards
d ]sion may provide a copy of the report of the medical advisory board or panel'and a
medical record or report relating to an applicant or license holder to:

(1) the Department of Public Safety of the State of Texas;

(2) the applicant or license holder; and

(3) the officer who presides at the hearing.

SECTION 3.0040. Section 12.113(a), Health and Safety Code, is amended to read as
follows:

(a) Volunteers recruited under this subchapter may include students in high school or
an institution of higher education, senior citizens, participants in the TANF [AF-DGI job
opportunities and basic skills (JOBS) training program, VISTA and AmeriCorps
volunteers, and volunteers from business and community networks.

SECTION 3.0041. Section 12.133(b), Health and Safety Code, is amended to read as
follows:

(b) Subject to the approval of the advisory committee, the executive commissioner
[board] shall adopt rules governing the collection of information under Subsection (a).
The rules may provide for regular audits of randomly selected political subdivisions and
may govern the manner in which a political subdivision is selected for an audit and the
selection of an auditor.
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SECTION 3.0042. Section 12.134(a), Health and Safety Code, is amended to read as
follows:

(a) Subject to the approval of the advisory committee, the executive commissioner
[bord] shall adopt rules under which a political subdivision or agency of this state may
dispute information submitted by a political subdivision under Section 12.133.

SECTION 3.0043. Section 12.136(a), Health and Safety Code, is amended to read as
follows:

(a) If the department, pursuant to rules adopted by the executive commissioner, [board]
finds, after an audit conducted under Section 12.133 or 12.134, that a political subdivi-
sion has overstated unreimbursed health care expenditures in the information submit-
ted under Section 12.133 for any year, the department shall report that fact to the
comptroller and shall reduce that political subdivision's percentage of the subsequent
annual distribution of the earnings from the account appropriately.

SECTION 3.0044. Sections 12.137(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The tobacco settlement permanent trust account administration advisory commit-
tee shall advise the department [board on the implementation of the department's
duties under this subchapter.

(b) The advisory committee is composed of 11 members appointed as follows:

(1) one member appointed by the executive commissioner [board) to represent a pub-
lic hospital or hospital district located in a county with a population of 50,000 or less
or a public hospital owned or maintained by a municipality;

(2) one member appointed by the political subdivision that, in the year preceding
the appointment, received the largest annual distribution paid from the account;

(3) one member appointed by the political subdivision that, in the year preceding
the appointment, received the second largest annual distribution paid from the ac-
count;

(4) four members appointed by the Texas Conference of Urban Counties from
nominations received from political subdivisions that in the year preceding the ap-
pointment, received the 3rd, 4th, 5th, 6th, 7th, 8th, 9th, 10th, 11th, or 12th largest an-
nual distribution paid from the account;

(5) one member appointed by the County Judges and Commissioners Association of
Texas;

(6) one member appointed by the North and East Texas County Judges and Com-
missioners Association;

(7) one member appointed by the South Texas County Judges and Commissioners
Association; and

(8) one member appointed by the West Texas County Judges and Commissioners
Association.

SECTION 3.0045. Section 12.138, Health and Safety Code, is amended tb read as
follows:

Sec. 12.138. APPROVAL OF RULES. A rule to be adopted by the executive commis-
sioner [board] relating to certification of a percentage of an annual distribution under
Section 12.132 or collection of information under Sections 12.132, 12.133, and 12.134
must be submitted to the advisory committee and may not become effective before the
rule is approved by the advisory committee. If the advisory committee disapproves a
proposed rule, the advisory committee shall provide the executive commissioner [bord]
the specific reasons that the rule was disapproved.

SECTION 3.0046. Section 12.139, Health and Safety Code, is amended to read as
follows:

Sec. 12.139. ANNUAL REVIEW. The advisory committee shall annually:

(1) review the results of any audit conducted under this subchapter and the results
of any dispute filed under Section 12.134; and
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(2) review the rules adopted by the executive commissioner [board] under this
subchapter and propose any amendments to the rules the advisory committee consid-
ers necessary.

SECTION 3.0047. The heading to Chapter 13, Health and Safety Code, is amended
to read as follows:

CHAPTER 13. [HEALW DEPARTMENT HOSPITALS AND RESPIRA-
TORY FACILITIES

SECTION 3.0048. The heading to Subchapter A, Chapter 13, Health and Safety
Code, is amended to read as follows:

SUBCHAPTER A. CARE AND TREATMENT IN [HATI4] DEPARTMENT
HOSPITALS

SECTION 3.0049. Sections 13.002(a), (c), and (d), Health and Safety Code, are
amended to read as follows:

(a) The department [boerd] may admit to any hospital under its supervision a patient
who:

(1) is eligible to receive patient services under a department program; and

(2) will benefit from hospitalization.

(c) The executive commissioner [board] may adopt rules and the department may enter
into contracts as necessary to implement this section.

(d) This section does not require the executive commissioner [board] or department to:

(1) admit a patient to a particular hospital;

(2) guarantee the availability of space at any hospital; or

(3) provide treatment for a particular medical need at any hospital.

SECTION 3.0050. Section 13.003(b), Health and Safety Code, is amended to read as
follows:

(b) The department [board] may establish at the Rio Grande State Center:

(1) cancer screening;

(2) diagnostic services;

(3) educational services;

(4) obstetrical services;

(5) gynecological services;

(6) other inpatient health care services; and

(7) outpatient health care services, including diagnostic, treatment, disease manage-
ment, and supportive care services.

SECTION 3.0051. The heading to Section 13.004, Health and Safety Code, is
amended to read as follows:

Sec. 13.004. TREATMENT OF CERTAIN PERSONS WITH MENTAL ILLNESS OR
AN INTELLECTUAL DISABILITY [MENTALLY ILL OR MENTALLY RETARDED
PERSONS].

SECTION 3.0052. Section 13.004(a), Health and Safety Code, is amended to read as
follows:

(a) The department or the Department of Aging and Disability Services, as appropri-
ate, [Texas Drtment of M t .... a Mental Retardation] may transfer a
[mentally ill or ment.lly retarded] person with mental illness or an intellectual disability
who is infected with tuberculosis to a public health hospital as defined by Section 13.033
[t.he Te a ..... r f- r ... . f.. . i..... Disease.
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SECTION 3.0053. Section 13.005, Health and Safety Code, is amended to read as
follows:

Sec. 13.005. CARE AND TREATMENT OF CERTAIN PATIENTS. (a) The depart-
ment [board] shall fully develop essential services needed for the control of tuberculosis.
To provide those services, the department [board] may contract for the support, mainte-
nance, care, and treatment of tuberculosis patients:

(1) admitted to facilities under the department's [boards] jurisdiction; or

(2) otherwise subject to the department's [boards] jurisdiction.

(b) The department [board] may contract with:

(1) municipal, county, or state hospitals;

(2) private physicians;

(3) licensed nursing facilities [homes] and hospitals; and

(4) hospital districts.

(c) The department [board] may contract for diagnostic and other services available in
a community or region as necessary to prevent further spread of tuberculosis.

(d) A contract may not include the assignment of any lien accruing to the state.

(e) The department [board] may establish and operate outpatient clinics as necessary
to provide follow-up treatment on discharged patients. A person who receives treatment
as an outpatient is financially liable in the manner provided for inpatients.

SECTION 3.0054. Sections 13.033(3) and (5), Health and Safety Code, are amended
to read as follows:

(3) "Physician" means a person licensed by the Texas [State Board af] Medical
Board [F .aminers to practice medicine in this state.

(5) "Public health [State]chest] hospital" means a hospital operated by the depart-
ment to provide services under this subchapter, including the Texas Center for Infec-
tious Disease [and the RiG.rande State Cnte ..

SECTION 3.0055. Section 13.034, Health and Safety Code, is amended to read as
follows:

Sec. 13.034. [BOARR] DUTIES OF EXECUTIVE COMMISSIONER AND
DEPARTMENT. (a) The executive commissioner [beard] shall adopt rules [and bylaws]
relating to:

(1) the management of public health [state -hes ] hospitals;

(2) the duties of officers and employees of those hospitals; and

(3) the enforcement of necessary discipline and restraint of patients.

(a-i) The executive commissioner may adopt rules as necessary for the proper and ef-
ficient hospitalization of tuberculosis patients.

(b) The department [board] shall supply each hospital with the necessary personnel
for the operation and maintenance of the hospital.

(c) The department [board] may:

(1) prescribe the form and content of applications, certificates, records, and reports
provided for under this subchapter;

(2) require reports from the administrator of a public health [state-ehest] hospital
relating to the admission, examination, diagnosis, release, or discharge of a patient;

(3) visit each hospital regularly to review admitting procedures and the care and
treatment of all new patients admitted since the last visit; and

(4) investigate by personal visit a complaint made by a patient or by another person
on behalf of a patient[,-and

[(5) adopt rul t fr th. proper and effigcnt hospitalization 0
tubercule i pat-cnts].
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[(d) The board ma eeaeapwro uyoh bor to aft, emlye 4the celega-
tief does not relieve the board from its responsibility.]

SECTION 3.0056. Section 13.035(a), Health and Safety Code, is amended to read as
follows:

(a) The department shall employ a qualified hospital administrator for each public
health [state-e...] hospital.

SECTION 3.0057. Sections 13.036(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) A resident of this state who has tuberculosis may be admitted to a public health
[state ehest] hospital. A person who is not a resident of this state and who has
tuberculosis may be admitted to a public health [state ehest] hospital in accordance with
Section 13.046.

(c) An application for admission to a public health [stte ehes t] hospital shall be ac-
companied by a certificate issued by a physician stating that the physician has
thoroughly examined the applicant and that the applicant has tuberculosis. In the case
of an applicant who is not a resident of this state, the certificate may be issued by a
physician who holds a license to practice medicine in the state of residence of the
applicant.

SECTION 3.0058. Section 13.038(a), Health and Safety Code, is amended to read as
follows:

(a) A patient admitted to a public health [state ehestI hospital is a public patient and
classified as indigent, nonindigent, or nonresident.

SECTION 3.0059. Section 13.039(b), Health and Safety Code, is amended to read as
follows:

(b) The action shall be brought on the written request of the public health [state
ehest] hospital administrator, accompanied by a certificate as to the amount owed to the
state. In any action, the certificate is sufficient evidence of the amount owed to the state
for the support of that patient.

SECTION 3.0060. Sections 13.041(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The department [boesd] may:

(1) return a nonresident patient admitted to a public health [state-eheat] hospital to
the proper agency of the state of the patient's residence; and

(2) permit the return of a resident of this state who has been admitted to a
tuberculosis hospital in another state.

(c) The department [board] may enter into reciprocal agreements with the proper
agencies of other states to facilitate the return to the states of their residence of nonres-
ident patients admitted to tuberculosis [state-ehest] hospitals in other states.

SECTION 3.0061. Section 13.042, Health and Safety Code, is amended to read as
follows:

Sec. 13.042. DISCRIMINATION PROHIBITED. (a) A-public health []tate-ehe]
hospital may not discriminate against a patient.

(b) Each patient is entitled to equal facilities, attention, and treatment. However, a
public health [state-ehest] hospital may provide different care and treatment of patients
because of differences in the condition of the individual patients.

SECTION 3.0062. Sections 13.043(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) A patient in a public health [state-ehest] hospital may not offer an officer, agent, or
employee of the hospital a tip, payment, or reward of any kind.

(c) The department [board] shall strictly enforce this section.

SECTION 3.0063. Sections 13.044(a), (d), and (e), Health and Safety Code, are
amended to read as follows:
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(a) On the request of any charitable organization in this state, the department [oard]
may permit the erection, furnishing, and maintenance by the charitable organization of
accommodations on the grounds of a public health [tate-ehest] hospital for persons who
have tuberculosis and who are:

(1) members of the charitable organization;

(2) members of the families of persons who are members of the charitable organiza-
tion; or

(3) surviving spouses or minor children of deceased persons who are members of the
charitable organization.

(d) The officers or a board or committee of the charitable organization and the depart-
ment [boaird] must enter into a written agreement relating to the location, construction,
style, and character, and terms of existence of buildings, and other questions arising in
connection with the grant of permission to erect and maintain private accommodations.
The department must maintain as a record a copy of the written agreement [mst-be-re-
corded in the miue ofthe bead].

(e) Except for the preferential right to occupy vacant accommodations erected by the
person's charitable organization, a person described by Subsection (a) shall be classified
in the same manner as other public health [sttt e] hospital patients and shall be
admitted, maintained, cared for, and treated in those hospitals in the same manner and
under the same conditions and rules that apply to other patients.

SECTION 3.0064. Section 13.045(a), Health and Safety Code, is amended to read as
follows:

(a) A county may donate and convey land to the state in consideration of the establish-
ment of a public health [state-eheet] hospital by the executive commissioner [oard].

SECTION 3.0065. Section 13.046, Health and Safety Code, is amended to read as
follows:

Sec. 13.046. ADMISSION OF NONRESIDENT PATIENTS. (a) The department may
enter into an agreement with an agency of another state responsible for the care of
residents of that state who have tuberculosis under which:

(1) residents of the other state who have tuberculosis may be admitted to a public
health [state-eheAt] hospital, subject to the availability of appropriate space after the
needs of eligible tuberculosis and chronic respiratory disease patients who are
residents of this state have been met; and

(2) the other state is responsible for paying all costs of the hospitalization and treat-
ment of patients admitted under the agreement.

(b) Section 13.041 does not apply to the return of a nonresident patient admitted to a
public health [state ehest] hospital in accordance with an agreement entered into under
this section. The return of that patient to the state of residence is governed by the
agreement.

SECTION 3.0066. Section 31.002(a)(3), Health and Safety Code, is amended to read
as follows:

(3) "Other benefit" means a benefit, other than a benefit provided under this chapter,
to which an individual is entitled for payment of the costs of primary health care ser-
vices, including benefits available from:

(A) an insurance policy, group health plan, or prepaid medical care plan;

(B) Title XVIII or XIX of the Social Security Act (42 U.S.C. Section 1395 et seq. or
Section 1396 et seq.);

(C) the United States Department of Veterans Affairs [Adm.instration.];

(D) the TRICARE program of the United States Department of Defense [eilian
Health and kedial Psam of th a oteircd Sryvieps];

(E) workers' compensation or any other compulsory employers' insurance program;
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(F) a public program created by federal or state law, or by an ordinance or rule of
a municipality or political subdivision of the state, excluding benefits created by the
establishment of a municipal or county hospital, a joint municipal-county hospital, a
county hospital authority, a hospital district, or the facilities of a publicly supported
medical school; or

(G) a cause of action for medical, facility, or medical transportation expenses, or a
settlement or judgment based on the cause of action, if the expenses are related to
the need for services provided under this chapter.

SECTION 3.0067. Section 31.002(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [boardI by rule may define a word or term not defined
by Subsection (a) as necessary to administer this chapter. The executive commissioner
[board] may not define a word or term so that the word or term is inconsistent or in
conflict with the purposes of this chapter, or is in conflict with the definition and condi-
tions of practice governing a provider who is required to be licensed, registered, certified,
identified, or otherwise sanctioned under the laws of this state.

SECTION 3.0068. Sections 31.003(a), (b), (c), (d), (e), and (g), Health and Safety
Code, are amended to read as follows:

(a) The executive commissioner [board] may establish a program in the department to
provide primary health care services to eligible individuals.

(b) If the program is established, the executive commissioner [board] shall adopt rules
relating to:

(1) the type, amount, and duration of services to be provided under this chapter;
and

(2) the determination by the department of the services needed in each service area.

(c) If budgetary limitations exist, the executive commissioner [board] by rule shall es-
tablish a system of priorities relating to the types of services provided, geographic areas
covered, or classes of individuals eligible for services.

(d) The executive commissioner [board] shall adopt rules under Subsection (c) relating
to the geographic areas covered and the classes of individuals eligible for services ac-
cording to a statewide determination of the need for services.

(e) The executive commissioner [board] shall adopt rules under Subsection (c) relating
to the types of services provided according to the set of service priorities established
under this subsection. Initial service priorities shall focus on the funding of, provision of,
and access to:

(1) diagnosis and treatment;

(2) emergency services;

(3) family planning services;

(4) preventive health services, including immunizations;

(5) health education; and

(6) laboratory, X-ray, nuclear medicine, or other appropriate diagnostic services.

(g) The executive commissioner [board] should require that the services provided
under this chapter be reserved to the greatest extent possible for low-income individuals
who are not eligible for similar services through any other publicly funded program.

SECTION 3.0069. Sections 31.004(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [board] shall adopt rules necessary to administer this
chapter, and the department shall administer the program in accordance with those
[board] rules.

(b) The executive commissioner [..th the advicead.as.tan fthe eo
and the department, the board] by rule shall:
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(1) establish the administrative structure of the program;

(2) establish a plan of areawide administration to provide authorized services;

(3) designate, if possible, local public and private resources as providers; and

(4) prevent duplication by coordinating authorized primary health care services
with existing federal, state, and local programs.

SECTION 3.0070. Sections 31.005(a), (b), (c), and (e), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [board] shall adopt rules relating to the department's
determination of whether program services are to be provided through a network of ap-
proved providers, directly by the department, or by a combination of the department and
approved providers as prescribed by this section.

(b) The department shall provide services only as prescribed by department [,fitrd]
rule.

(c) The department may provide primary health care services directly to eligible
individuals to the extent that the department [btard] determines that existing private or
public providers or other resources in the service area are unavailable or unable to
provide those services. In making that determination, the department shall:

(1) initially determine the proposed need for services in the service area;

(2) notify existing private and public providers and other resources in the service
area of the department's initial determination of need and the services the depart-
ment proposes to provide directly to eligible individuals;

(3) provide existing private and public providers and other resources in the service
area a reasonable opportunity to comment on the department's initial determination
of need and the availability and ability of existing private or public providers or other
resources in the service area to satisfy the need;

(4) provide existing private and public providers and other resources in the service
area a reasonable opportunity to obtain approval as providers under the program; and

(5) eliminate, reduce, or otherwise modify the proposed scope or type of services the
department proposes to provide directly to the extent that those services may be
provided by existing private or public providers or other resources in the service area
that meet the executive commissioner's [board2] criteria for approval as providers.

(e) If after a review the department [board] determines that a private or public
provider or other resource is available to provide services and has been approved as a
provider, the department shall, immediately after approving the provider, eliminate,
reduce, or modify the scope and type of services the department provides directly to the
extent the private or public provider or other resource is available and able to provide
the service.

SECTION 3.0071. Sections 31.006(a), (b), (d), (f), and (i), Health and Safety Code,
are amended to read as follows:

(a) The executive commissioner [board] shall adopt rules relating to:

(1) the selection and expedited selection of providers, including physicians,
registered nurses, and facilities; and

(2) the denial, modification, suspension, and termination of program participation.

(b) The department shall select and approve providers to participate in the program
according to the criteria and following the procedures prescribed by department [board]
rules.

(d) The executive commissioner [boa d] may not adopt facility approval criteria that
discriminate against a facility solely because it is operated for profit.

(f) The department [btftd] shall provide a due process hearing procedure in accor-
dance with department rules for the resolution of conflicts between the department and a
provider. Chapter 2001, Government Code, does [do] not apply to conflict resolution
procedures adopted under this section.
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(i) The notice and hearing required by this section do not apply if a grant or contract:

(1) is canceled by the department because of exhaustion of funds or because insuf-
ficient funds require the executive commissioner [beard] to adopt service priorities; or

(2) expires according to its terms.

SECTION 3.0072. Sections 31.007(a), (c), (d), and (e), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [board] shall adopt rules relating to application
procedures for admission to the program.

(c) The application form must be accompanied by:

(1) a statement by the applicant, or by the person with a legal obligation to provide
for the applicant's support, that the applicant or person is financially unable to pay for
all or part of the cost of the necessary services; and

(2) any other assurances from the applicant or any documentary evidence required
by department rules [the-board] that is necessary to support the applicant's eligibility.

(d) Except as permitted by department [pogram] rules, the department may not
provide services or authorize payment for services delivered to an individual before the
eligibility date assigned to the individual by the department.

(e) The department shall determine or cause to be determined the eligibility date in
accordance with department [bard] rules. The date may not be later than the date on
which the individual submits a properly completed application form and all supporting
documents required by this chapter or department [boardI rules.

SECTION 3.0073. Section 31.008, Health and Safety Code, is amended to read as
follows:

Sec. 31.008. ELIGIBILITY FOR SERVICES. (a) The executive commissioner [board]
shall adopt rules relating to eligibility criteria for an individual to receive services under
the program, including health, medical, and financial criteria. The department shall
determine or cause to be determined an applicant's eligibility in accordance with this
chapter and department [board] rules.

(b) Except as modified by other rules adopted under this chapter, the executive com-
missioner [board] by rule shall provide that to be eligible to receive services, the individ-
ual must be a resident of this state.

SECTION 3.0074. Sections 31.009(c), (d), and (f), Health and Safety Code, are
amended to read as follows:

(c) The executive commissioner [board] by rule shall provide criteria for action by the
department under this section.

(d) Chapter 2001, Government Code, does [do] not apply to the granting, denial,
modification, suspension, or termination of services. The department shall conduct hear-
ings in accordance with the department's [board's] due process hearing rules.

CM The notice and hearing required by this section do not apply if the department
restricts program services to conform to budgetary limitations that require the executive
commissioner [board] to establish service priorities.

SECTION 3.0075. Sections 31.010(b) and (e), Health and Safety Code, are amended
to read as follows:

(b) Except as provided by department [board] rules, an individual is not eligible to
receive services under this chapter to the extent that the individual, or a person with a
legal obligation to support the individual, is eligible for some other benefit that would
pay for all or part of the services.

(e) The department [eommissione] may waive enforcement of Subsections (b)-(d) [of
this seetion] as prescribed by department [board] rules in certain individually considered
cases in which enforcement will deny services to a class of otherwise eligible individuals
because of conflicting federal, state, or local laws or rules.
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SECTION 3.0076. Section 31.012, Health and Safety Code, is amended to read as
follows:

Sec. 31.012. FEES. (a) The department [board] may charge fees for the services
provided directly by the department or through approved providers in accordance with
Subchapter D, Chapter 12.

(b) The executive commissioner by rule [board] shall adopt standards and procedures
to develop and implement a schedule of allowable charges for program services.

SECTION 3.0077. Section 31.013(a), Health and Safety Code, is amended to read as
follows:

(a) Except as provided by this chapter or by other law, the department [oard] may
seek, receive, and spend funds received through an appropriation, grant, donation, or
reimbursement from any public or private source to administer this chapter.

SECTION 3.0078. Sections 31.015(b) and (d), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board] shall adopt rules relating to the information a
provider is required to report to the department and shall adopt procedures to prevent
unnecessary and duplicative reporting of data.

(d) The report required under Subsection (c) must include:

(1) the number of individuals receiving care under this chapter;

(2) the total cost of the program, including a delineation of the total administrative
costs and the total cost for each service authorized under Section 31.003(e);

(3) the average cost per recipient of services;

(4) the number of individuals who received services in each public health region;
and

(5) any other information required by the executive commissioner [bamrd].

SECTION 3.0079. Section 32.002(a)(8), Health and Safety Code, is amended to read
as follows:

(8) "Other benefit" means a benefit, other than a benefit provided under this chapter,
to which an individual is entitled for payment of the costs of maternal and infant
health improvement services, ancillary services, educational services, or transporta-
tion services, including benefits available from:

(A) an insurance policy, group health plan, or prepaid medical care plan;

(B) Title XVIII of the Social Security Act (42 U.S.C. Section 1395 et seq.);

(C) the United States Department of Veterans Affairs [Adminis.tration];

(D) the TRICARE program of the United States Department of Defense [,ivilian
Health and Medical roga of the Uniormed Ser-ies];

(E) workers' compensation or any other compulsory employers' insurance program;

(F) a public program created by federal or state law, other than Title YXX of the
Social Security Act (42 U.S.C. Section 1396 et seq.), or by an ordinance or rule of a
municipality or political subdivision of the state, excluding benefits created by the
establishment of a municipal or county hospital, a joint municipal-county hospital, a
county hospital authority, a hospital district, or the facilities of a publicly supported
medical school; or

(G) a cause of action for medical, facility, or medical transportation expenses, or a
settlement or judgment based on the cause of action, if the expenses are related to
the need for services provided under this chapter.

SECTION 3.0080. Section 32.002(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [board] by rule may define a word or term not defined
by Subsection (a) as necessary to administer this chapter. The executive commissioner
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[board] may not define a word or term so that the word or term is inconsistent or in
conflict with the purposes of this chapter, or is in conflict with the definition and condi-
tions of practice governing a provider who is required to be licensed, registered, certified,
identified, or otherwise sanctioned under the laws of this state.

SECTION 3.0081. Section 32.003, Health and Safety Code, is amended to read as
follows:

Sec. 32.003. MATERNAL AND INFANT HEALTH IMPROVEMENT SERVICES
PROGRAM. (a) The executive commissioner [board] may establish a maternal and infant
health improvement services program in the department to provide comprehensive
maternal and infant health improvement services and ancillary services to eligible
women and infants.

(b) If the program is established, the executive commissioner [board] shall adopt rules
relating to:

(1) the type, amount, and duration of services to be provided under this chapter;
and

(2) the determination by the department of the services needed in each service area.

(c) If budgetary limitations exist, the executive commissioner [board] by rule shall es-
tablish a system of priorities relating to the types of services provided, geographic areas
covered, or classes of iridividuals eligible for services.

(d) The executive commissioner [board] shall adopt the rules according to a statewide
determination of the need for services.

(e) In structuring the program and adopting rules, the department and executive com-
missioner [board] shall attempt to maximize the amount of federal matching funds avail-
able for maternal and infant health improvement services while continuing to serve
targeted populations.

(f) If necessary, the executive commissioner [board] by rule may coordinate services
and other parts of the program with the medical assistance program. However, the exec-
utive commissioner [board] may not adopt rules relating to the services under either
program that would:

(1) cause the program established under this chapter not to conform with federal
law to the extent that federal matching funds would not be available; or

(2) affect the status of the single state agency to administer the medical assistance
program.

SECTION 3.0082. Section 32.006(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [board] shall adopt rules necessary to administer this
chapter, and the department shall administer the program in accordance with those
[boar] rules.

SECTION 3.0083. Sections 32.011(b), (c), (d), and (e), Health and Safety Code, are
amended to read as follows:

(b) The executive commissioner [board] by rule shall provide criteria for action by the
department under this section.

(c) Chapter 2001, Government Code, does not apply to the granting, denial, modifica-
tion, suspension, or termination of services. The department shall provide [eeftd-l]
hearings in accordance with the department's [board's] due process hearing rules.

(d) The department shall render the final administrative decision following [in] a due
process hearing to deny, modify, suspend, or terminate the receipt of services.

(e) The notice and hearing required by this section do not apply if the department
restricts program services to conform to budgetary limitations that require the executive
commissioner [board] to establish service priorities.

SECTION 3.0084. Sections 32.012(b) and (e), Health and Safety Code, are amended
to read as follows:
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(b) Except as provided by department [board] rules, an individual is not eligible to
receive services under this chapter to the extent that the individual or a person with a
legal obligation to support the individual is eligible for some other benefit that would
pay for all or part of the services.

(e) The department [com irssionar] may waive enforcement of Subsections (b)-(d) [of
this seetio] as prescribed by department [board] rules in certain individually considered
cases in which enforcement will deny services to a class of otherwise eligible individuals
because of conflicting federal, state, or local laws or rules.

SECTION 3.0085. Section 32.014, Health and Safety Code, is amended to read as
follows:

Sec. 32.014. FEES. (a) Except as prohibited by federal law or regulation, the depart-
ment [board] may collect [ehargel fees for the services provided directly by the depart-
ment or through approved providers in accordance with Subchapter D, Chapter 12.

(b) The executive commissioner by rule [board] shall adopt standards and procedures
to develop and implement a schedule of allowable charges for program services.

SECTION 3.0086. Section 32.015(a), Health and Safety Code, is amended to read as
follows:

(a) Except as provided by this chapter or by other law, the department [board] may
seek, receive, and spend funds received through an appropriation, grant, donation, or
reimbursement from any public or private source to administer this chapter.

SECTION 3.0087. Section 32.017(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [board] shall adopt rules relating to the information a
provider is required to report to the department and shall adopt procedures to prevent
unnecessary and duplicative reporting of data.

SECTION 3.0088. The heading to Section 32.021, Health and Safety Code, is
amended to read as follows:

Sec. 32.021. REQUIREMENTS REGARDING THE WOMEN, INFANTS, AND CHIL-
DREN PROGRAM.

SECTION 3.0089. Section 32.021(a), Health and Safety Code, is amended to read as
follows:

(a) An agency, organization, or other entity that contracts with the Special
Supplemental Nutrition Program for Women, Infants, and Children shall each month
provide the clinical and nutritional services supported by that program during extended
hours, as defined by the department.

SECTION 3.0090. The heading to Section 32.0211, Health and Safety Code, is
amended to read as follows:

Sec. 32.0211. WOMEN, INFANTS, AND CHILDREN PROGRAM OUTREACH CAM-
PAIGN TO PROMOTE FATHERS' INVOLVEMENT.

SECTION 3.0091. Sections 32.0211(a), (c), and (d), Health and Safety Code, are
amended to read as follows:

(a) The attorney general shall:

(1) subject to Subsections (b) and (c), develop and periodically update a publication
that:

(A) describes the importance and long-term positive effects on children of a
father's involvement during a mother's pregnancy; and

(B) provides guidance to prospective fathers on the positive actions that they can
take to support the pregnant mother during pregnancy and the effect those actions
have on pregnancy outcomes; and

(2) make the publication described by Subdivision (1) available to any agency, orga-
nization, or other entity that contracts with the Special Supplemental Nutrition
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Program for Women, Infants, and Children and on the attorney general's Internet
website in a format that allows the public to download and print the publication.

(c) In developing the publication required by Subsection (a), the attorney general shall
consult with:

(1) the department as the state agency responsible for administering the Special
Supplemental Nutrition Program for Women, Infants, and Children and this state's
program under the Maternal and Child Health Services Block Grant Act (42 U.S.C.
Section 701 et seq.); and

(2) the Texas Council on Family Violence.

(d) An agency, organization, or other entity that contracts with the Special
Supplemental Nutrition Program for Women, Infants, and Children shall make the pub-
lication described by Subsection (a) available to each client receiving clinical or
nutritional services under the program.

SECTION 3.0092. The heading to Section 32.042, Health and Safety Code, is
amended to read as follows:

Sec. 32.042. DUTIES OF EXECUTIVE COMMISSIONER $4]ARDl; RULES.

SECTION 3.0093. Section 32.042(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [board] by rule shall adopt:

(1) minimum standards and objectives to implement voluntary perinatal health
care systems; and

(2) policies for health promotion and education, risk assessment, access to care, and
perinatal system structure, including the transfer and transportation of pregnant
women and infants.

SECTION 3.0094. Section 32.044(a), Health and Safety Code, is amended to read as
follows:

(a) Each voluntary perinatal health care system must have:

(1) a coordinating board responsible for ensuring, providing, or coordinating plan-
ning access to services, data collection, and provider education;

(2) access to appropriate emergency medical services;

(3) risk assessment, transport, and transfer protocols for perinatal patients;

(4) one or more health care facilities categorized according to perinatal care capabili-
ties using standards adopted by department [board] rule; and

(5) documentation of broad-based participation in planning by providers of perinatal
services and community representatives throughout the defined geographic region.

SECTION 3.0095. Sections 32.045(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board] by rule shall establish eligibility criteria for
awarding the grants. The rules must require the department to consider:

(1) the need of an area and the extent to which the grant would meet the identified
need;

(2) the availability of personnel and training programs;

(3) the availability of other funding sources;

(4) the assurance of providing quality services;

(5) the need for emergency transportation of perinatal patients and the extent to
which the system meets the identified needs; and

(6) the stage of development of a perinatal health care system.

(c) The department may approve grants according to rules adopted by the executive
commissioner [board]. A grant awarded under this section is governed by Chapter 783,
Government Code, and rules adopted under that chapter.
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SECTION 3.0096. Section 32.062, Health and Safety Code, is amended to read as
follows:

Sec. 32.062. ESTABLISHMENT; PRESIDING OFFICER. (a) The task force is
composed of 25 members appointed by the executive commissioner [of the Health and
Humnan Scie GoAi , sion] as follows:

(1) four representatives of family violence centers, as defined by Section 51.002, Hu-
man Resources Code, from different geographic regions in this state, including both
rural and urban areas;

(2) one representative of a statewide family violence advocacy organization;

(3) one representative of a statewide association of obstetricians and gynecologists;

(4) two representatives of the family and community health programs in the depart-
ment [Deprtme. t .. f State Health Sc.. ^ -iees];

(5) one representative of a statewide sexual assault advocacy organization;

(6) one representative of the commission's [Health and - -man Se__.^es o ....
s4on] Texas Home Visiting Program;

(7) one representative of a statewide association of midwifery;

(8) one representative of a statewide family physician's association;

(9) one representative of a statewide nursing association;

(10) one representative of a statewide hospital association;

(11) one representative of a statewide pediatric medical association;

(12) one representative of a statewide medical association;

(13) one representative of The University of Texas School of Social Work Institute
on Domestic Violence and Sexual Assault;

(14) one representative of The University of Texas School of Law Domestic Violence
Clinic;

(15) one representative of the governor's EMS and Trauma Advisory Council;

(16) one representative of a Department of Family and Protective Services preven-
tion and ehrly intervention program;

(17) one representative of a statewide osteopathic medical association;

(18) one representative of a statewide association of community health centers;

(19) one representative of the office of the attorney general;

(20) one representative from a medical school or a teaching hospital in the state
who is either an attending physician of the hospital or a faculty member of the medi-
cal school; and

(21) one representative of the commission's [Health and Huma. S r. e ..... m
sioons] Family Violence Program.

(b) The executive commissioner [of the Health and . ..... ar. Sec. . . .. G n
shall appoint a task force member to serve as presiding officer of the task force.

SECTION 3.0097. Section 32.064, Health and Safety Code, is amended to read as
follows:

Sec. 32.064. REPORT. Not later than September 1, 2015, the task force shall submit
a report to the governor, the lieutenant governor, the speaker of the house of representa-
tives, the presiding officers of the standing committees of the legislature having primary
jurisdiction over health and human services, the executive commissioner [of-the llea4
and Human S..... G^---'^^ om -- and the commissioner [of state health sve]
containing:

(1) the findings and legislative, policy, and research recommendations of the task
force; and

(2) a description of the activities of the task force.
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SECTION 3.0098. Section 33.001(3), Health and Safety Code, is amended to read as
follows:

(3) "Other benefit" means a benefit, other than a benefit under this chapter, to
which an individual is entitled for the payment of the costs of services. The term
includes:

(A) benefits available under:

(i) an insurance policy, group health plan, or prepaid medical care plan;

(ii) Title XVIII of the Social Security Act (42 U.S.C. Section 1395 et seq.);

(iii) Title XIX of the Social Security Act (42 U.S.C. Section 1396 et seq.);

(iv) the United States Department of Veterans Affairs [ .eterans' Administra
tion];

(v) the TRICARE program of the United States Department of Defense [ei'ilian
Health and Medical Pr ogram of the Unifomed Seri.es]; or

(vi) workers' compensation or any other compulsory employers insurance pro-
gram;

(B) a public program created by federal or state law or by ordinance or rule of a
municipality or political subdivision of the state, except those benefits created by the
establishment of a municipal or county hospital, a joint municipal-county hospital, a
county hospital authority, a hospital district, or by the facilities of a publicly sup-
ported medical school; and

(C) benefits resulting from a cause of action for health care expenses, or a settle-
ment or judgment based on the cause of action, if the expenses are related to the
need for services provided under this chapter.

SECTION 3.0099. Section 33.002(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [board] shall adopt rules necessary to carry out the
program, including a rule specifying other heritable diseases covered by this chapter.

SECTION 3.0100. Section 33.004, Health and Safety Code, is amended to read as
follows:

Sec. 33.004. [S ...... ] NEWBORN SCREENING PROGRAM FEES [ME-THOD
OLOCY* ASD EQUIPMENT]. r(At later than March 1, 2006, the depa tment s l..

[(4) condct a study ta dete rine the most cost efFeectle method of eonduting
newbor sereevn, inelding serenu.. fordioriders listed in the core urnforn pantel

of nwor v e asii ing condition romm, nded in the 2005 report by the ian

College of Mledical! Cenetces entitled "Newborn &ereeftin. Toar d nfr Sret
1In Panel and System" r anopther reor te.mined by the depatmen t to provd

moeappoppite newbor c _.cm1qqW ffaidvliftes, to protect the health anfd welfatre-of
this state's j b.v af- ad t. A mnam...] th nuamber of new. ban iemennp2 that maybe
cond octed With th fdd 1 1 available for the o .±vmnl5

[(2) determine the disorders to be studied under Subdivision (1) and ensdire the
study does gamt .aaine sereuni and serv.eo pravided tnd. Chapter 47; and

[(8) obtainpropoalso in.±matm.n egftding the coaduct of navybaeu
and tarnpare the eaotsof the depaftmeftt peffo. mitg .. worf sere 0e.ie to0
the costs of aaitsoaafing seenn to a qualified laborator with at least twoa years'ex-
pel se11e performnn euavbarn seartulng tests.]

(b) In accordance with rules adopted by the executive commissioner [of the Health
and Hua aSerie Commsin , the department shall [mtay] implement a newborn
screening program.

(c) In implementing the newborn screening program [If the departmentt deteri.i...
tinder S .bsect.o .(a) that the depaftmea.t's pefom...e of nbau. d arment sall vbta

mo.e eecst effective than o dtsettreift neborn screeningi, the department shall obtain
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the use of screening methodologies[, z n uin tandem ] and hire the
employees necessary to administer newborn screening under this chapter.

[(d) If the departm d tider S ( tf nebr
scrcnig itonre eost effeetive, the department shall eontraet for the reore and e

-vir tte.e e.u,- t,.,o en , bor i ,..it ne tW ,AI f.JA jS titi.v V p ut.ta± ., nt ,r.n

(e) The department shall periodically review the newborn screening program [as
reise.d ---tder th sectin] to determine the efficacy and cost-effectiveness of the program
and determine whether adjustments to the program are necessary to protect the health
and welfare of this state's newborns and to maximize the number of newborn screenings
that may be conducted with the funding available for the screening.

(f) The executive commissioner by rule [departmennt] may establish [adjttst] the
amounts charged for newborn screening fees, including fees assessed for follow-up ser-
vices, tracking confirmatory testing, and diagnosis.

SECTION 3.0101. Section 33.011(a-1), Health and Safety Code, is amended to read
as follows:

(a-i) Except as provided by this subsection and to the extent funding is available for
the screening, the department shall require newborn screening tests to screen for
disorders listed as core and secondary conditions in the [Deeem]er 201 Recommended
Uniform Screening Panel of the Secretary's Advisory Committee on Heritable Disorders
in Newborns and Children or another report determined by the department to provide
more stringent newborn screening guidelines to protect the health and welfare of this
state's newborns. The department, with the advice of the Newborn Screening Advisory
Committee, may require additional newborn screening tests under this subsection to
screen for other disorders or conditions. The department may exclude from the newborn
screening tests required under this subsection screenings for galactose epimerase and
galactokinase.

SECTION 3.0102. Section 33.0112, Health and Safety Code, is amended to read as
follows:

Sec. 33.0112. DESTRUCTION OF GENETIC MATERIAL. (a) The department shall
destroy any genetic material obtained from a child under this chapter not later than the
second anniversary of the date the department receives the genetic material unless a
parent, managing conservator, or guardian of the child consents to disclosure under Sec-
tion 33.018(c-1) [88447(e-47)].

(b) The department shall destroy any genetic material obtained from a child under
this chapter not later than the second anniversary of the date the department receives
the genetic material if:

(1) a parent, managing conservator, or guardian of the child consents to disclosure
under Section 33.018(c-1) [83O9-7(e--];

(2) the parent, managing conservator, or guardian who consented to the disclosure
revokes the consent under Section 33.018(i) [8.01-7(i)]; and

(3) the department receives the written revocation of consent under Section 33.018(i)
[88--01-0] not later than the second anniversary of the date the department received
the genetic material.

(c) The department shall destroy any genetic material obtained from a child under
this chapter not later than the 60th day after the date the department receives a written
revocation of consent under Section 33.018(i) [ 3=0-t-7] if:

(1) a parent, managing conservator, or guardian of the child consented to disclosure
under Section 33.018(c-1) [ ( ];

(2) the parent, managing conservator, or guardian who consented to the disclosure
or the child revokes the consent under Section 33.018(i) [8844-(i)1; and

(3) the department receives the written revocation of consent later than the second
anniversary of the date the department received the genetic material.

[d) A rf. V. 1 this stit a to Se.tn 3.017 means Section 88.017 as added by
Chapter 179 (H.B. 1672), Aets of the 81st Legislature, Regular Session, 2009.]
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SECTION 3.0103. Sections 33.016(a), (d), and (f), Health and Safety Code, are
amended to read as follows:

(a) The department may develop a program to approve any laboratory that wishes to
perform the tests required to be administered under this chapter. To the extent that
they are not otherwise provided in this chapter, the executive commissioner [board] may
adopt rules prescribing procedures and standards for the conduct of the program.

(d) The department may extend or renew any approval in accordance with reasonable
procedures prescribed by the executive commissioner [board].

(f) Hearings under this section shall be conducted in accordance with the department's
hearing rules [adptd by the board and the applicable provisions of Chapter 2001,
Government Code.

SECTION 3.0104. Sections 33.017(b) and (f), Health and Safety Code, are amended
to read as follows:

(b) The advisory committee consists of members appointed by the commissioner [of
state health servie]. The advisory committee must include the following members:

(1) at least four physicians licensed to practice medicine in this state, including at
least two physicians specializing in neonatal-perinatal medicine;

(2) at least two hospital representatives;

(3) at least two persons who have family members affected by a condition for which
newborn screening is or may be required under this subchapter; and

(4) at least two health care providers who are involved in the delivery of newborn
screening services, follow-up, or treatment in this state.

(f) The advisory committee shall meet at least three times each year and at other
times at the call of the commissioner [of state h-t- ee ..

SECTION 3.0105. Section 33.032, Health and Safety Code, is amended to read as
follows:

Sec. 33.032. PROGRAM SERVICES. (a) Within the limits of funds available for this
purpose and in cooperation with the individual's physician, the department may provide
services directly or through approved providers to individuals of any age who meet the
eligibility criteria specified by department [board] rules on the confirmation of a positive
test for phenylketonuria, other heritable diseases, hypothyroidism, or another disorder
for which the screening tests are required.

(b) The executive commissioner [board] may adopt:

(1) rules specifying the type, amount, and duration of program services to be of-
fered;

(2) rules establishing the criteria for eligibility for services, including the medical
and financial criteria;

(3) rules establishing the procedures necessary to determine the medical, financial,
and other eligibility of the individual;

(4) substantive and procedural rules for applying for program services and process-
ing those applications;

(5) rules for providing services according to a sliding scale of financial eligibility;

(6) substantive and procedural rules for the denial, modification, suspension, and
revocation of an individual's approval to receive services; and

(7) substantive and procedural rules for the approval of providers to furnish program
services.

(c) The department may select providers according to the criteria in the department's
[board!s] rules.

(d) The executive commissioner by rule [board] may establish [charge] fees to be col-
lected by the department for the provision of services, except that services may not be
denied to an individual because of the individual's inability to pay the fees.
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SECTION 3.0106. Section 33.035(d), Health and Safety Code, is amended to read as
follows:

(d) The executive commissioner [board] by rule shall provide criteria for actions taken
under this section.

SECTION 3.0107. Section 33.036(c), Health and Safety Code, is amended to read as
follows:

(c) Chapter 2001, Government Code, does [do] not apply to the notice and hearing
required by this section.

SECTION 3.0108. Section 33.037(a), Health and Safety Code, is amended to read as
follows:

(a) The department [board] may require an individual or, if the individual is a minor,
the minor's parent, managing conservator, or guardian, or other person with a legal
obligation to support the individual to pay or reimburse the department for all or part of
the cost of the services provided.

SECTION 3.0109. Sections 33.038(b) and (d), Health and Safety Code, are amended
to read as follows:

(b) This section creates a separate and distinct cause of action, and the department
[eernissio aer] may request the attorney general to bring suit in the appropriate court
of Travis County on behalf of the department.

(d) The executive commissioner [beard] by rule shall provide criteria for actions taken
under this section.

SECTION 3.0110. Sections 35.0021(6), (7), (10), (11), and (12), Health and Safety
Code, are amended to read as follows:

(6) "Other benefit" means a benefit, other than a benefit provided under this chapter,
to which a person is entitled for payment of the costs of services provided under the
program, including benefits available from:

(A) an insurance policy, group health plan, health maintenance organization, or
prepaid medical or dental care plan;

(B) Title XVIII, Title XIX, or Title XXI of the Social Security Act (42 U.S.C. Sec.
1395 et seq., 42 U.S.C. Sec. 1396 et seq., and 42 U.S.C. Sec. 1397aa et seq.), as
amended;

(C) the United States Department of Veterans Affairs;

(D) the TRICARE program of the United States Department of Defense [=iv4ian
Health and Medical Pr gran of the Unifo med Services];

(E) workers' compensation or any other compulsory employers' insurance program;

(F) a public program created by federal or state law or the ordinances or rules of
a municipality or other political subdivision of the state, excluding benefits created
by the establishment of a municipal or county hospital, a joint municipal-county
hospital, a county hospital authority, a hospital district, or the facilities of a publicly
supported medical school; or

(G) a cause of action for the cost of care, including medical care, dental care, facil-
ity care, and medical supplies, required for a person applying for or receiving ser-
vices from the department, or a settlement or judgment based on the cause of ac-
tion, if the expenses are related to the need for services provided under this chapter.

(7) "Physician" means a person licensed by the Texas [State Board M, Medical
Board [Exainers] to practice medicine in this state.

(10) "Rehabilitation services" means the process of the physical restoration, improve-
ment, or maintenance of a body function destroyed or impaired by congenital defect,
disease, or injury and includes:

(A) facility care, medical and dental care, and occupational, speech, and physical
therapy;
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(B) the provision of braces, artificial appliances, durable medical equipment, and
other medical supplies; and

(C) other types of care specified by department [the board in the program] rules.

(11) "Services" means the care, activities, and supplies provided under this chapter
or department [program] rules, including medical care, dental care, facility care, medi-
cal supplies, occupational, physical, and speech therapy, and other care specified by
department [program] rules.

(12) "Specialty center" means a facility and staff that meet minimum standards
established under the program and are designated by the department [board] for
program use in the comprehensive diagnostic and treatment services for a specific
medical condition.

SECTION 3.0111. Sections 35.003(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board] by rule shall:

(1) specify the type, amount, and duration of services to be provided under this
chapter; and

(2) permit the payment of insurance premiums for eligible children.

(c) If budgetary limitations exist, the executive commissioner [board] by rule shall es-
tablish a system of priorities relating to the types of services or the classes of persons
eligible for the services. A waiting list of eligible persons may be established if necessary
for the program to remain within the budgetary limitations. The department shall col-
lect from each applicant for services who is placed on a waiting list appropriate informa-
tion to facilitate contacting the applicant when services become available and to allow
efficient enrollment of the applicant in those services. The information collected must
include:

(1) the applicant's name, address, and phone number;

(2) the name, address, and phone number of a contact person other than the ap-
plicant;

(3) the date of the applicant's earliest application for services;

(4) the applicant's functional needs;

(5) the range of services needed by the applicant; and

(6) a date on which the applicant is scheduled for reassessment.

SECTION 3.0112. Section 35.0033(b), Health and Safety Code, is amended to read as
follows:

(b) Except as required by [the] department rule, a health benefits plan provider under
this chapter is not subject to a law that requires coverage or the offer of coverage of a
health care service or benefit.

SECTION 3.0113. Sections 35.004(a), (b), (d), (e), (f), (h), and (i), Health and Safety
Code, are amended to read as follows:

(a) The executive commissioner [board] shall adopt substantive and procedural rules
for the selection of providers to participate in the program, including rules for the selec-
tion of specialty centers and rules requiring that providers accept program payments as
payment in full for services provided.

(b) The department [board] shall approve physicians, dentists, licensed dietitians, fa-
cilities, specialty centers, and other providers to participate in the program according to
the criteria and following the procedures prescribed by department rules [the-board].

(d) Except as specified in the department [program] rules, a recipient of services may
select any provider approved by the department [board]. If the recipient is a minor, the
person legally authorized to consent to the treatment may select the provider.

(e) The executive commissioner [board] shall adopt substantive and procedural rules
for the modification, suspension, or termination of the approval of a provider.
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(f) The department [board] shall provide a due process hearing procedure in accor-
dance with department rules for the resolution of conflicts between the department and a
provider. Chapter 2001, Government Code, does [do] not apply to conflict resolution
procedures adopted under this section.

(h) Subsection (f) does not apply if a contract:

(1) is canceled by the department because services are restricted to conform to bud-
getary limitations and service priorities are adopted by the executive commissioner
[board] regarding types of services to be provided; or

(2) expires according to its terms.

(i) The Interagency Cooperation Act, Chapter 771, Government Code, [(Artiele
4418(82), V....'s Teas ,il Statutes)] does not apply to a payment made by the
department for services provided by a publicly supported medical school facility to an
eligible child. A publicly supported medical school facility receiving payment under this
chapter shall deposit the payment in local funds.

SECTION 3.0114. Sections 35.0041(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [departmient] by rule shall develop and the department
shall implement policies permitting reimbursement of a provider for services under the
program performed using telemedicine medical services.

(c) In developing and implementing the policies required by this section, the executive
commissioner and the department shall consult with:

(1) The University of Texas Medical Branch at Galveston;

(2) Texas Tech University Health Sciences Center;

(3) the commission [Health an1d ...Hmn Services Cm ....... .], including the state
Medicaid office;

(4) providers of telemedicine medical services and telehealth services hub sites in
this state;

(5) providers of services to children with special health care needs; and

(6), representatives of consumer or disability groups affected by changes to services
for children with special health care needs.

SECTION 3.0115. Section 35.005, Health and Safety Code, is amended to read as
follows:

Sec. 35.005. ELIGIBILITY FOR SERVICES. (a) The executive commissioner [beard]
by rule shall:

(1) define medical, financial, and other criteria for eligibility to receive services; and

(2) establish a system for verifying eligibility information submitted by an applicant
for or recipient of services.

(b) In defining medical and financial criteria for eligibility under Subsection (a), the
executive commissioner [board] may not:

(1) establish an exclusive list of coverable medical conditions; or

(2) consider as a source of support to provide services assets legally owned or avail-
able to a child's household.

(c) A child is not eligible to receive rehabilitation services unless:

(1) the child is a resident of this state;

(2) at least one physician or dentist certifies to the department that the physician or
dentist has examined the child and finds the child to be a child with special health
care needs whose disability meets the medical criteria established by the executive
commissioner [board];

(3) the department determines that the persons who have any legal obligation to
provide services for the child are unable to pay for the entire cost of the services;
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(4) the child has a family income that is less than or equal to 200 percent of the
federal poverty level; and

(5) the child meets all other eligibility criteria established by department [board]
rules.

(d) A child is not eligible to receive services, other than rehabilitation services, unless
the child:

(1) is a resident of this state; and

(2) meets all other eligibility criteria established by department [beaTd] rules.

(e) Notwithstanding Subsection (c)(4), a child with special health care needs who has
a family income that is greater than 200 percent of the federal poverty level and who
meets all other eligibility criteria established by this section and by department [board]
rules is eligible for services if the department determines that the child's family is or
will be responsible for medical expenses that are equal to or greater than the amount by
which the family's income exceeds 200 percent of the federal poverty level.

SECTION 3.0116. Sections 35.006(a), (c), (d), and (e), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [board] shall adopt substantive and procedural rules
for the denial of applications and the modification, suspension, or termination of services.

(c) The executive commissioner [board] by rule shall provide criteria for action by the
department under this section.

(d) The department shall conduct hearings under this section in accordance with the
department's [board's] due process hearing rules. Chapter 2001, Government Code, does
[do] not apply to the granting, denial, modification, suspension, or termination of services.

(e) This section does not apply if the department restricts services to conform to bud-
getary limitations that require the executive commissioner [board] to adopt service
priorities regarding types of services to be provided.

SECTION 3.0117. Sections 35.007(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The department [board shall require a child receiving services, or the person who
has a legal obligation to support the child, to pay for or reimburse the department for
that part of the cost of the services that the child or person is financially able to pay.

(b) A child is not eligible to receive services under this chapter to the extent that the
child or a person with a legal obligation to support the child is eligible for some other
benefit that would pay for all or part of the services. The executive commissioner [board]
may waive this subsection if its enforcement will deny services to a class of children
because of conflicting state and federal laws or rules and regulations.

SECTION 3.0118. Section 35.008(b), Health and Safety Code, is amended to read as
follows:

(b) This section creates a separate cause of action, and the department [ e m]sionei-
may request the attorney general to bring suit in the appropriate court of Travis County
on behalf of the department.

SECTION 3.0119. Section 35.009, Health and Safety Code, is amended to read as
follows:

Sec. 35.009. FEES. The executive commissioner by rule [board] may adopt reasonable
procedures and standards for the determination of fees and charges for program services.

SECTION 3.0120. Sections 36.004(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [board] by rule shall require screening of individuals
who attend public or private preschools or schools to detect vision and hearing disorders
and any other special senses or communication disorders specified by the executive com-
missioner [board]. In developing the rules, the executive commissioner [board] may
consider the number of individuals to be screened and the availability of:
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(1) personnel qualified to administer the required screening;

(2) appropriate screening equipment; and

(3) state and local funds for screening activities.

(c) The executive commissioner [board] shall adopt a schedule for implementing the
screening requirements and shall give priority to the age groups that may derive the
greatest educational and social benefits from early identification of special senses and
communication disorders.

SECTION 3.0121. Sections 36.005(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) An individual required to be screened shall undergo approved screening for vision
and hearing disorders and any other special senses and communication disorders speci-
fied by the executive commissioner [board]. The individual shall comply with the require-
ments as soon as possible after the individual's admission to a preschool or school and
within the period set by the executive commissioner [board]. The individual or, if the in-
dividual is a minor, the minor's parent, managing conservator, or guardian, may
substitute professional examinations for the screening.

(c) The chief administrator of each preschool or school shall ensure that each individ-
ual admitted to the preschool or school complies with the screening requirements set by
the executive commissioner [board] or submits an affidavit of exemption.

SECTION 3.0122. Sections 36.006(a) and (d), Health and Safety Code, are amended
to read as follows:

(a) The chief administrator of each preschool or school shall maintain, on a form
prescribed by the department in accordance with department rules, screening records for
each individual in attendance, and the records are open for inspection by the depart-
ment or the local health department.

(d) Each preschool or school shall submit to the department an annual report on the
screening status of the individuals in attendance during the reporting year and shall
include in the report any other information required by the executive commissioner
[board]. The report must be on a form prescribed by the department in accordance with
department rules and must be submitted according to the [board's] rules.

SECTION 3.0123. Sections 36.007(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board] by rule shall:

(1) describe the type, amount, and duration of remedial services that the depart-
ment provides;

(2) establish medical, financial, and other criteria to be applied by the department
in determining an individual's eligibility for the services;

(3) establish criteria for the selection by the department of providers of remedial
services; and

(4) establish procedures necessary to provide remedial services.

(c) The executive commissioner [board] may establish a schedule to determine financial
eligibility.

SECTION 3.0124. Sections 36.008(d) and (e), Health and Safety Code, are amended
to read as follows:

(d) The department may modify, suspend, or terminate the eligibility of an applicant
for or recipient of remedial services after notice to the affected individual and an op-
portunity for a fair hearing that is conducted in accordance with the department's
informal hearing rules [adopted by the board].

(e) The executive commissioner [board] by rule shall provide criteria for actions taken
under this section.

SECTION 3.0125. Section 36.009(a), Health and Safety Code, is amended to read as
follows:

180

Ch. 1, § 3.0120



84th LEGISLATURE-REGULAR SESSION

(a) The executive commissioner [board] may require an individual or, if the individual
is a minor, the minor's parent, managing conservator, or guardian, to pay or reimburse
the department for a part of the cost of the remedial services provided.

SECTION 3.0126. Section 36.010(d), Health and Safety Code, is amended to read as
follows:

(d) The executive commissioner [board] by rule shall provide criteria for actions taken
under this section.

SECTION 3.0127. Section 36.011(a), Health and Safety Code, is amended to read as
follows:

(a) The department in accordance with department rules may require that persons
who administer special senses and communication disorders screening complete an ap-
proved training program, and the department may train those persons and approve
training programs.

SECTION 3.0128. Sections 37.001(b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(b) The executive commissioner [board], in cooperation with the Texas Education
Agency, shall adopt rules for the mandatory spinal screening of children in grades 6 and
9 attending public or private schools. The department shall coordinate the spinal screen-
ing program with any other screening program conducted by the department on those
children.

(c) The executive commissioner [board] shall adopt substantive and procedural rules
necessary to administer screening activities.

(d) A rule adopted by the executive commissioner [board] under this chapter may not
require any expenditure by a school, other than an incidental expense required for certi-
fication training for nonhealth practitioners and for notification requirements under Sec-
tion 37.003.

SECTION 3.0129. Sections 37.002(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) Each individual required by a department [board] rule to be screened shall undergo
approved screening for abnormal spinal curvature. The individual's parent, managing
conservator, or guardian may substitute professional examinations for the screening.

(c) The chief administrator of each school shall ensure that each individual admitted
to the school complies with the screening requirements set by the executive commis-
sioner [board] or submits an affidavit of exemption.

SECTION 3.0130. Section 39.002, Health and Safety Code, is amended to read as
follows:

Sec. 39.002. CHILDREN'S OUTREACH HEART PROGRAM. The department, with
approval of the executive commissioner [board], may establish a children's outreach
heart program to provide:

(1) prediagnostic cardiac screening and follow-up evaluation services to persons
under 21 years of age who are from low-income families and who may have a heart
disease or defect; and

(2) training to local physicians and public health nurses in screening and diagnostic
procedures for heart disease or defect.

SECTION 3.0131. Section 39.003, Health and Safety Code, is amended to read as
follows:

Sec. 39.003. RULES. The executive commissioner [board] shall adopt rules the execu-
tive commissioner [it] considers necessary to define the scope of the children's outreach
heart program and the medical and financial standards for eligibility.

SECTION 3.0132. Section 39.004, Health and Safety Code, is amended to read as
follows:

Sec. 39.004. FEES. Recipients of services or training provided by the program may

Ch. 1, § 3.0132



84th LEGISLATURE-REGULAR SESSION

be charged a fee for services or training according to rules adopted by the executive com-
missioner [board].

SECTION 3.0133. Section 40.002, Health and Safety Code, is amended to read as
follows:

Sec. 40.002. EPILEPSY PROGRAM. [a)] The department, with approval of the exec-
utive commissioner [board], may establish an epilepsy program to provide diagnostic ser-
vices, treatment, and support services to eligible persons who have epilepsy.

[Kb) The eoft tp in aft epile psy advior bor oass the depart
ment it de .... program. ]

SECTION 3.0134. Section 40.003, Health and Safety Code, is amended to read as
follows:

Sec. 40.003. RULES. The executive commissioner [board] may adopt rules the execu-
tive commissioner [i] considers necessary to define the scope of the epilepsy program
and the medical and financial standards for eligibility.

SECTION 3.0135. Section 40.004(a), Health and Safety Code, is amended to read as
follows:

(a) The commissioner, with the approval of the executive commissioner [board], may
appoint an administrator to carry out the epilepsy program.

SECTION 3.0136. Section 40.005, Health and Safety Code, is amended to read as
follows:

Sec. 40.005. FEES. Program patients may be charged a fee for services according to
rules adopted by the executive commissioner [board].

SECTION 3.0137. Sections 41.001(1) and (2), Health and Safety Code, are amended
to read as follows:

(1) "Hemophilia" means a human physical condition characterized by bleeding
resulting from a genetically or hereditarily determined deficiency of a blood coagula-
tion factor [or heredi4tarily] resulting in an abnormal or deficient plasma procoagulant.

(2) "Other benefit" means a benefit, other than a benefit under this chapter, to
which a person is entitled for payment of the costs of blood factor replacement products [;
blood derivatives . d co..... ] and other substances provided under this chapter,
including benefits available from:

(A) an insurance policy, group health plan, or prepaid medical or dental care
plan;

(B) Title XVIII or Title XIX of the Social Security Act (42 U.S.C. Sec. 1395 et seq.
or 42 U.S.C. Sec. 1396 et seq.);

(C) the United States Department of Veterans Affairs [Admnistration-];

- (D) the TRICARE program of the United States Department of Defense [Givitia"
Health and Medieft Program of the Uniformed Sei-viees];

(E) workers' compensation or any compulsory employers' insurance program;

(F) a public program created by federal law, state law, or the ordinances or rules
of a municipality or political subdivision of the state, excluding benefits created by
the establishment of a municipal or county hospital, a joint municipal-county
hospital, a county hospital authority, a hospital district, or the facilities of a publicly
supported medical school; or

(G) a cause of action for medical or dental expenses to a person applying for or
receiving services from the department, or a settlement or judgment based on the
cause of action, if the expenses are related to the need for services provided under
this chapter.

SECTION 3.0138. Section 41.002, Health and Safety Code, is amended to read as
follows:

Sec. 41.002. HEMOPHILIA ASSISTANCE PROGRAM. (a) The hemophilia assis-
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tance program is in the department to assist persons who have hemophilia and who
require continuing treatment with blood factor replacement [, blood derivative,or
m.ufaetu.d ...... uti.al] products, but who are unable to pay the entire cost of the
treatment.

(b) The executive commissioner [department] shall establish standards of eligibility for
assistance under this chapter in accordance with Section 41.004.

(c) The department shall provide, through approved providers, financial assistance for
medically eligible persons in obtaining blood factor replacement products [, blood deriva-
tives.a.nd......tate,, and other substances for use in medical or dental facilities or in
the home.

SECTION 3.0139. Section 41.007(b), Health and Safety Code, is amended to read as
follows:

(b) The department shall identify [investigate] any potential sources of funding from
federal grants or programs.

SECTION 3.0140. Sections 42.001(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The state finds that one of the most serious and tragic problems facing the public
health and welfare is the death each year from end stage renal [elot]ie-k~dney] disease
of hundreds of persons in this state, when the present state of medical art and technol-
ogy could return many of those individuals to a socially productive life. Patients may die
for lack of personal financial resources to pay for the expensive equipment and care nec-
essary for survival. The state therefore recognizes a responsibility to allow its citizens to
remain healthy without being pauperized and a responsibility to use the resources and
organization of the state to gather and disseminate information on the prevention and
treatment of end stage renal [erof]ie-kidneyl disease.

(c) A comprehensive program to combat end stage renal [k4dney] disease must be
implemented through the combined and correlated efforts of individuals, state and local
governments, persons in the field of medicine, universities, and nonprofit organizations.
The program provided by this chapter is designed to direct the use of resources and to
coordinate the efforts of the state in this vital matter of public health.

SECTION 3.0141. Section 42.002(2), Health and Safety Code, is amended to read as
follows:

(2) "Other benefit" means a benefit, other than one provided under this chapter, to
which a person is entitled for payment of the costs of medical care and treatment, ser-
vices, pharmaceuticals, transportation, and supplies, including benefits available from:

(A) an insurance policy, group health plan, or prepaid medical care plan;

(B) Title XVIII or Title XIX of the Social Security Act (42 U.S.C. Sec. 1395 et seq.
and 42 U.S.C. Sec. 1396 et seq.);

(C) the United States Department of Veterans Affairs [Ad iistrati];

(D) the TRICARE program of the United States Department of Defense [Gi'ihaft
Health and Medieal Progam of the Unif~rmAd Serie1

(E) workers' compensation or other compulsory employers' insurance programs
[program];

(F) a public program created by federal law, state law, or the ordinances or rules
of a municipality or other political subdivision of the state, excluding benefits cre-
ated by the establishment of a municipal or county hospital, a joint municipal-
county hospital, a county hospital authority, or a hospital district; or

(G) a cause of action for medical expenses brought by an applicant for or recipient
of services from the department, or a settlement or judgment based on the cause of
action, if the expenses are related to the need for services provided under this
chapter.

SECTION 3.0142. Section 42.003, Health and Safety Code, is amended to read as
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follows:
Sec. 42.003. KIDNEY HEALTH CARE PROGRAM [DIVIION]. (a) The kidney

health care program [d4v4sion] is in the department to carry out this chapter. [The-board
shall admjinister the diiior.]

(b) The department [division] may develop and expand [asist in the devel m , t ad
..enien- ofl programs for the care and treatment of persons with end stage renal
[ehlr-rce kidney] disease, including dialysis and other lifesaving medical procedures and
techniques.

(c) The executive commissioner [board] may adopt rules necessary to carry out this
chapter and to provide adequate kidney care and treatment for citizens of this state.

SECTION 3.0143. Section 42.004, Health and Safety Code, is amended to read as
follows:

Sec. 42.004. SERVICES. (a) The department [division] shall provide kidney care ser-
vices directly or through public or private resources to persons the department determines
[determ d by the bear to be eligible for services authorized under this chapter.

(b) The department [di4vision] may cooperate with other departments, agencies, politi-
cal subdivisions, and public and private institutions to provide the services authorized
by this chapter to eligible persons, to study the public health and welfare needs involved,
and to plan, establish, develop, and provide programs or facilities and services that are
necessary or desirable, including any that are jointly administered with state agencies.

(c) The department [division] may conduct research and compile statistics relating to
the provision of kidney care services and the need for the services by [disabled r han
eapped] persons with disabilities.

(d) The department [division] may contract with schools, hospitals, corporations, agen-
cies, and individuals, including doctors, nurses, and technicians, for training, physical
restoration, transportation, and other services necessary to treat and care for persons
with end stage renal [k]dne I disease.

SECTION 3.0144. Sections 42.0045(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) Sections 483.041(a) and 483.042 of this code, Subtitle J, Title 3, Occupations Code,
and other applicable laws establishing prohibitions do not apply to a dialysate, device, or
drug exclusively used or necessary to perform dialysis that a physician prescribes or
orders for administration or delivery to a person with end stage renal disease [ehrotie
6]deyfailure] if:

(1) the dialysate, device, or drug is lawfully held by a manufacturer or wholesaler
licensed by the department [registered with the bard;

(2) the manufacturer or wholesaler delivers the dialysate, device, or drug to:

(A) a person with end stage renal disease [.hr.. kidney failure for self-
administration at the person's home or a specified address, as ordered by a physi-
cian; or

(B) a physician for administration or delivery to a person with end stage renal
disease [ebr ie kdne.., f,il.t. ; and

(3) the manufacturer or wholesaler has sufficient and qualified supervision to
adequately protect the public health.

(b) The executive commissioner [board] shall adopt rules necessary to ensure the safe
distribution, without the interruption of supply, of a dialysate, device, or drug covered
by Subsection (a). The rules must include provisions regarding manufacturer and whole-
saler licensing, record keeping, evidence of a delivery to a patient or a patient's designee,
patient training, specific product and quantity limitation, physician prescriptions or or-
der forms, adequate facilities, and appropriate labeling to ensure that necessary infor-
mation is affixed to or accompanies the dialysate, device, or drug.

(c) If the department [board] determines that a dialysate, device, or drug distributed
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under this chapter is ineffective or unsafe for its intended use, the department [boear]
may immediately recall the dialysate, device, or drug distributed to an individual patient.

SECTION 3.0145. Sections 42.005(a), (b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [board] may establish [and maintain] standards for
the accreditation of all facilities designed or intended to deliver care or treatment for
persons with end stage renal [.hro.ie 1.dney disease, and the department shall maintain
all established standards.

(b) The department [di4sion] may conduct surveys of existing facilities in this state
that diagnose, evaluate, and treat patients with end stage renal [16dne ] disease and
may prepare and submit its findings and a specific program of action.

(c) The department [d4ivsion] may evaluate the need to create local or regional facili-
ties and to establish a major kidney research center.

(d) The department [division] may:

(1) establish or construct rehabilitation facilities and workshops;

(2) make grants to public agencies and make contracts or other arrangements with
public and other nonprofit agencies, organizations, or institutions for the establish-
ment of workshops and rehabilitation facilities; and

(3) operate facilities to carry out this chapter.

SECTION 3.0146. Sections 42.006(a), (b), and (d), Health and Safety Code, are
amended to read as follows:

(a) The department shall select providers to furnish kidney health care services under,
the program according to the criteria and procedures adopted by the executive commis-
sioner [board].

(b) The department [board) shall provide a hearing procedure in accordance with
department rules for the resolution of conflicts between the department and a provider.
Chapter 2001, Government Code, does [do] not apply to conflict resolution procedures
adopted under this section.

(d) Subsections (b) and (c) do not apply if a contract:

(1) is canceled because program services are restricted to conform to budgetary lim-
itations that require the executive commissioner [board] to adopt service priorities
regarding types of services to be furnished or classes of eligible individuals; or

(2) expires according to its terms.

SECTION 3.0147. Section 42.007, Health and Safety Code, is amended to read as
follows:

Sec. 42.007. ELIGIBILITY FOR SERVICES. The executive commissioner [board] may
determine the terms, conditions, and standards, including medical and financial stan-
dards, for the eligibility of persons with end stage renal [ehroie kidney] disease to
receive the aid, care, or treatment provided under this chapter.

SECTION 3.0148. Sections 42.008(b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(b) The program rules adopted by the executive commissioner [board] must contain the
criteria for the department's action under this section.

(c) Chapter 2001, Government Code, does [do] not apply to the granting, denial,
modification, suspension, or termination of services provided under this chapter. Hear-
ings under this section must be conducted in accordance with the department's [boar's]
hearing rules.

(d) This section does not apply if program services are restricted to conform to budget-
ary limitations that require the executive commissioner [board] to adopt service priorities
regarding types of services to be furnished or classes of eligible persons.

SECTION 3.0149. Section 42.009(d), Health and Safety Code, is amended to read as
follows:
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(d) The executive commissioner [board] may waive the provisions of Subsection (a) in
certain individually considered cases when the enforcement of that provision will deny
services to a class of end stage renal disease patients because of conflicting state or
federal laws or rules.

SECTION 3.0150. Sections 42.011(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The department [division] may receive and use gifts to carry out this chapter.

(b) The department [botrsd] may comply with any requirements necessary to obtain
federal funds in the maximum amount and most advantageous proportions possible to
carry out this chapter.

SECTION 3.0151. Section 42.012(a), Health and Safety Code, is amended to read as
follows:

(a) The department [division] may enter into contracts and agreements with persons,
colleges, universities, associations, corporations, municipalities, and other units of
government as necessary to carry out this chapter.

SECTION 3.0152. Section 42.013, Health and Safety Code, is amended to read as
follows:

Sec. 42.013. COOPERATION. (a) The department [division] may cooperate with
private or public agencies to facilitate the availability of adequate care for all citizens
with end stage renal [ehronie-kidney] disease.

(b) The department [board] shall make agreements, arrangements, or plans to cooper-
ate with the federal government in carrying out the purposes of this chapter or of any
federal statute or rule relating to the prevention, care, or treatment of end stage renal
[tidney] disease or the care, treatment, or rehabilitation of persons with end stage renal
[ kidney] disease. The executive commissioner [board] may adopt rules and methods of
administration found by the federal government to be necessary for the proper and ef-
ficient operation of the agreements, arrangements, or plans.

(c) The department [division] may enter into reciprocal agreements with other states.

SECTION 3.0153. Section 42.014, Health and Safety Code, is amended to read as
follows:

Sec. 42.014. SCIENTIFIC INVESTIGATIONS. (a) The department [division] may
develop and administer scientific investigations into the cause, prevention, methods of
treatment, and cure of end stage renal [iey] disease, including research into kidney
transplantation.

(b) The department [division] may develop techniques for an effective method of mass
testing to detect end stage renal [kid]ey] disease and urinary tract infections.

SECTION 3.0154. Section 42.015, Health and Safety Code, is amended to read as
follows:

Sec. 42.015. EDUCATIONAL PROGRAMS. (a) The department [division] may de-
velop, implement [institute, carry on], and supervise educational programs for the public
and health providers, including physicians, hospitals, and public health departments,
concerning end stage renal [e .oiei kdneyl disease, including prevention and methods
of care and treatment.

(b) The department [division] may use existing public or private programs or groups
for the educational programs.

SECTION 3.0155. Section 42.016, Health and Safety Code, is amended to read as
follows:

Sec. 42.016. REPORTS. The department [board] shall report to the governor and the
legislature not later than February 1 of each year concerning its findings, progress, and
activities under this chapter and the state's total need in the field of kidney health care.

SECTION 3.0156. Section 42.017, Health and Safety Code, is amended to read as
follows:
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Sec. 42.017. INSURANCE PREMIUMS. The department [board] may provide for
payment of the premiums required to maintain coverage under Title XVIII of the Social
Security Act (42 U.S.C. Section 1395 et seq.) for certain classes of persons with end
stage renal disease, in individually considered instances according to criteria established
by department [board] rules.

SECTION 3.0157. Section 42.018, Health and Safety Code, is amended. to read as
follows:

Sec. 42.018. FREEDOM OF SELECTION. The freedom of an eligible person to select
a treating physician, a treatment facility, or a treatment modality is not limited by Sec-
tion 42.009 if the physician, facility, or modality is approved by the department [board]
as required by this chapter.

SECTION 3.0158. Section 43.003(a)(3), Health and Safety Code, is amended to read
as follows:

(3) "Other benefit" means a benefit, other than a benefit provided under this chapter,
to which an individual is entitled for the payment of the costs of oral health treatment
services, including benefits available from:

(A) an insurance policy, group oral health plan, or prepaid oral care plan;
(B) Title XVIII or Title XIX of the Social Security Act, as amended (42 U.S.C. Sec.

1395 et seq. and 42 U.S.C. Sec. 1396 et seq.);
(C) the United States Department of Veterans Affairs [Administratio];
(D) the TRICARE program of the United States Department of Defense [ivilian

He.alth anid Medial Progra. of the LUniformed S e ,
(E) workers' compensation or any other compulsory employer's insurance program;
(F) a public program created by federal law, state law, or the ordinances or rules

of a municipality or other political subdivision of the state; or
(G) a cause of action for the expenses of dental or oral health treatment services,

or a settlement or judgment based on the cause of action, if the expenses are related
to the need for treatment services provided under this chapter.

SECTION 3.0159. Section 43.003(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [board] by rule may define a word or term not defined
by Subsection (a) as necessary to administer this chapter. The executive commissioner
[beard] may not define a word or term so that the word or term is inconsistent or in
conflict with the purposes of this chapter.

SECTION 3.0160. Sections 43.004(b) and (e), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [beard] shall adopt rules to govern the program, to
prescribe the type, amount, and duration of oral health services to be provided, and, if
necessary to conform to budgetary limitations, to prescribe a system of program priori-
ties regarding the types of services to be furnished, the geographic areas to be covered,
or the classes of individuals eligible for services.

(e) The department may provide services only as prescribed by department [board]
rules.

SECTION 3.0161. Section 43.005(a), Health and Safety Code, is amended to read as
follows:

(a) The department shall:
(1) administer the program of oral health services [established by the bear ]; and
(2) develop [adopt] the design and content of all forms necessary for the program.

SECTION 3.0162. Sections 43.006(a), (b), and (d), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [board] may adopt substantive and procedural rules
relating to:
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(1) the selection of dentists, physicians, facilities, and other providers to furnish
program services, including criteria for the emergency selection of providers; and

(2) the denial, modification, suspension, or termination of a provider's program
participation.

(b) The department shall approve providers to participate in the program according to
the criteria, rules, and procedures adopted by the executive commissioner [board].

(d) The department [board] shall provide a due process hearing procedure in accor-
dance with department rules for the resolution of conflicts between the department and a
provider. Chapter 2001, Government Code, does [do] not apply to conflict resolution
procedures adopted under this section.

SECTION 3.0163. Section 43.007, Health and Safety Code, is amended to read as
follows:

Sec. 43.007. INDIVIDUAL REFERRAL AND APPLICATION FOR SERVICES.
(a) The executive commissioner [board] may adopt substantive and procedural rules to
govern the application for admission to the program and the receipt of treatment ser-
vices, including the dental, financial, and other criteria for eligibility to receive treat-
ment services.

(b) An applicant for treatment services must be referred to the program by a person
who knows the individual's economic condition, such as a school administrator or school
nurse, social worker, municipal or county official, dentist, physician, public health clinic,
community health center, hospital, or any other source acceptable to the executive com-
missioner [board].

(c) An applicant for treatment services must complete or cause to be completed an ap-
plication form prescribed under Section 43.005 [by the departncnt].

(d) The application form must include or be accompanied by:

(1) a statement by the individual, or by the person with a legal obligation to support
the individual, that the individual or the person is financially unable to pay for all or
part of the cost of the necessary treatment services;

(2) a statement from the referring person that the treatment services are necessary
to prevent or reduce the probability of pain, infection, or disease; and

(3) any other assurances from the applicant or any other documentary evidence
required by the department [board] to support the applicant's eligibility.

SECTION 3.0164. Section 43.008, Health and Safety Code, is amended to read as
follows:

Sec. 43.008. ELIGIBILITY FOR SERVICES. (a) The department shall determine an
individual's eligibility for treatment services according to this chapter and department
[the-program] rules.

(b) An individual is not eligible to receive treatment services provided under this
chapter unless:

(1) the individual is a resident of this state;

(2) the department has determined that neither the individual nor a person with a
legal obligation to support the individual is financially able to pay for all or part of the
treatment services provided by this chapter;

(3) the individual complies with any other requirements stated in the department
[program] rules; and

(4) at least one licensed dentist or licensed physician has certified to the depart-
ment that the dentist or physician has examined the individual and has found that:

(A) the individual meets the department's [boards] dental criteria; and

(B) the dentist or physician has reason to expect that the treatment services
provided by or through the department will prevent or reduce the probability of the
individual's experiencing pain, infection, or disease.
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(c) Except as permitted by department [program] rules, the department may not
provide treatment services before an individual's eligibility date assigned by the depart-
ment or authorize payment for treatment services furnished by a provider before that
date.

SECTION 3.0165. Sections 43.009(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board by rule shall provide criteria for action by the
department under this section.

(c) Chapter 2001, Government Code, does [do] not apply to the granting, denial,
modification, suspension, or termination of treatment services. The department shall
conduct hearings in accordance with the department's [baTrd ] due process hearing
rules.

SECTION 3.0166. Section 43.010(e), Health and Safety Code, is amended to read as
follows:

(e) The commissioner may waive the enforcement of Subsection (b) as prescribed by
department [batrd] rules in certain individually considered cases in which enforcement
will deny treatment services to a class of otherwise eligible individuals because of
conflicting federal, state, or local laws or rules.

SECTION 3.0167. Section 43.012, Health and Safety Code, is amended to read as
follows:

Sec. 43.012. FEES. The department, in accordance with department rules, [oad]
may charge fees for the oral health services provided directly by the department or
through approved providers in accordance with Subchapter D, Chapter 12.

SECTION 3.0168. Section 43.013(a), Health and Safety Code, is amended to read as
follows:

(a) The department [Sub.ct to limtt.ions.. conditien, prescribed by the leg-s.ture,
theboa d] may seek, receive, and spend funds received from any public or private source
for the purposes of this chapter, subject to:

(1) the limitations or conditions prescribed by the legislature; and

(2) any limitations or conditions prescribed by the executive commissioner.

SECTION 3.0169. Section 45.003, Health and Safety Code, is amended to read as
follows:

Sec. 45.003. RULES. The executive commissioner [board] may adopt rules governing
eligibility for a child passenger safety seat system from the program established under
Section 45.002.

SECTION 3.0170. Sections 47.001(3), (4), (6), and (9), Health and Safety Code, are
amended to read as follows:

(3) "Health care provider" means a registered nurse recognized as an advanced
practice registered nurse by the Texas Board of Nursing or a physician assistant
licensed by the Texas Physician Assistant Board.

(4) "Hearing loss" means a hearing loss of 30 dB HL or greater in the frequency
region important for speech recognition and comprehension in one or both ears, ap-
proximately 500 through 4,000 Hz. As technological advances permit the detection of
less severe hearing loss, the executive commissioner [departmenl may modify this def-
inition by rule.

(6) "Intervention or follow-up care" means the early intervention services described
in Part C, Individuals with Disabilities Education Act (20 U.S.C. Sections 1431-1443)
[1481 1445), a an.dd by Pub. h. No. 105 17].

(9) "Physician" means a person licensed to practice medicine by the Texas [State
Boad- e Medical Board [ta.iie...].

SECTION 3.0171. Sections 47.004(a), (b), and (d), Health and Safety Code, are
amended to read as follows:
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(a) The executive commissioner [depart ent or the departm .nt' designee] shall estab-
lish certification criteria for implementing a program.

(b) In order to be certified, the program must:

(1) provide hearing screening using equipment recommended by the department;

(2) use appropriate staff to provide the screening;

(3) maintain and report data electronically as required by [the] department rule;

(4) distribute family, health care provider, and physician educational materials
standardized by the department;

(5) provide information, as recommended by the department, to the parents on
follow-up services for newborns and infants who do not pass the screening; and

(6) be supervised by:

(A) a physician;

(B) an audiologist;

(C) a registered nurse; or

(D) a physician assistant.

(d) The department may renew the certification of a program on a periodic basis as
established by department [board] rule in order to ensure quality services to newborns,
infants, and families.

SECTION 3.0172. Section 47.007, Health and Safety Code, as amended by Chapters
1273 (H.B. 411) and 601 (S.B. 229), Acts of the 82nd Legislature, Regular Session, 2011,
is reenacted and amended to read as follows:

Sec. 47.007. INFORMATION MANAGEMENT, REPORTING, AND TRACKING
SYSTEM. (a) The department shall provide each birthing facility that provides newborn
hearing screening under the state's medical assistance program provided under Chapter
32, Human Resources Code, with access to the appropriate information management,
reporting, and tracking system for the program. The information management, report-
ing, and tracking system must be capable of providing the department with information
and data necessary to plan, monitor, and evaluate the program, including the program's
screening, follow-up, diagnostic, and intervention components.

(b) Subject to Section 47.008, a qualified hearing screening provider, hospital, health
care provider, physician, audiologist, or intervention specialist shall access the informa-
tion management, reporting, and tracking system to provide information to the depart-
ment and may obtain information from the department relating to:

(1) the results of each hearing screening performed under Section 47.003(a) or
47.0031(a);

(2) the results of each diagnostic audiological evaluation required under Section
47.0031(b)(2);

(3) infants who receive follow-up care;

(4) infants identified with hearing loss;

(5) infants who are referred for intervention services; and

(6) case level information necessary to report required statistics to:

(A) the federal Maternal and Child Health Bureau on an annual basis; and

(B) the federal Centers for Disease Control and Prevention.

(c) A birthing facility described by Subsection (a) shall report the resulting informa-
tion in the format and within the time frame specified by the department.

(d) [A birl-.ng fci- ^:. a .... by Sb tion (a) .ha.l report the resulti.n f.._c^
tion in the format and within the time frtespef by- the departmecnt.

[(d) A qualified hern seenn rvdr au.dio1Ggist, inte.vefto speait edue

ter, or other person who, reeisareferral from a prga une tLhis hater hallt
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[(!) provide the serviees needed by the ehild or refer the child to, a person who
pod the serics.eeded by the child; nd
(2) provide, with the consent of the chld's t arent the following informatior to the

deprment or the department's designee:,

K(A) results of follow, tip ae

[(B) results of a.ud. testing of .nfa.ts identified with hearing oss, nd
[(C) reports ont the iixtiation ofitereton.. ei,,

[(e)] A qualified hearing screening provider, audiologist, intervention specialist, educa-
tor, or other person who receives a referral from a program under this chapter shall:

(1) provide the services needed by the newborn or infant or refer the newborn or
infant to a person who provides the services needed by the newborn or infant; and

(2) provide, with the consent of the newborn's or infant's parent, the following infor-
mation to the department or the department's designee:

(A) results of follow-up care;
(B) results of audiologic testing of an infant identified with hearing loss; and

(C) reports on the initiation of intervention services.

(e) [A qualified hearing screenig provider, tudiologist, intervention specialist, educa-
tor, or other person who provides services to anifants who s diagnosed with heang
loss shall provide, with the consent of the infant's parent, the following information to
the department or the department's designee:

[(1) results of followup se;
[(2) results of audiologic tetin of ia d.entified with hearing loss; ard

[(3) reports on the initiation of intervention sevces.

[(4] A qualified hearing screening provider, audiologist, intervention specialist, educa-
tor, or other person who provides services to an infant who is diagnosed with hearing
loss shall provide, with the consent of the infant's parent, the following information to
the department or the department's designee:

(1) results of follow-up care;

(2) results of audiologic testing; and

(3) reports on the initiation of intervention services.

(f) [A hospitatl that provides serie u~ nder this chapter shall use the information
mnagemetnt,ireporting, and trachang system, which the depatment has providcdth
hospital with access to, to report, with the consent of the in fan t's parent, the foliown

(nfomation to the department or the d eparwnt'tdesn e

[(1) results of all follow up serv fo if ants who do ot pas the birth admiss>o
seetin 111 f the hospital provides the follo up -or

[(2) the name of the piu Adeax facil1Ity wherea the hopital refers an1 infant who does
not pass the birth admission seeiyfA.forfollow tip eves
[(g)] A hospital that provides services under this chapter shall use the information

management, reporting, and tracking system described by this section, access to which
has been provided to the hospital by the department, to report, with the consent of the
infant's parent, the following information to the department or the department's
designee:

(1) results of all follow-up services for an infant who does not pass the screening
described by Section 47.003(a) if the hospital provides the follow-up services; or

(2) the name of the provider or facility to which the hospital refers an infant who
does not pass the screening described by Section 47.003(a) for follow-up services.

(g) The department shall ensure that the written consent of a parent is obtained
before any information individually identifying the newborn or infant is released through
the information management, reporting, and tracking system.
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(h) Subject to Section 47.008, a qualified hearing screening provider, hospital, health
care provider, physician, audiologist, or intervention specialist may obtain information
from the department relating to:

(1) the results of each hearing screening performed under Section 47.003(a) or
47.0031(a);

(2) the results of each diagnostic audiological evaluation required under Section
47.0031(b)(2);

(3) infants who receive follow-up care;

(4) infants identified with hearing loss; and

(5) infants who are referred for intervention services.

SECTION 3.0173. Section 47.008(c), Health and Safety Code, is amended to read as
follows:

(c) The executive commissioner [department] by rule shall develop guidelines to protect
the confidentiality of patients in accordance with Chapter 159, Occupations Code, and
require the written consent of a parent or guardian of a patient before any individually
identifying information is provided to the department as set out in this chapter. The
department shall permit a parent or guardian at any time to withdraw information
provided to the department under this chapter.

SECTION 3.0174. Section 47.010(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [of the Health and Huma. Sr... C 1,mmison] may
adopt rules for the department to implement this chapter.

SECTION 3.0175. Section 61.003(f), Health and Safety Code, is amended to read as
follows:

(f) For purposes of this chapter, a person who is an inmate or resident of a state sup-
ported living center, as defined by Section 531.002, [sehool] or institution operated by the
Texas Department of Criminal Justice, Department of Aging and Disability Services,
Department of State Health Services, Texas Juvenile Justice Depatrtment [YOtth - m-
mission], Texas School for the Blind and Visually Impaired, Texas School for the Deaf,
or any other state agency or who is an inmate, patient, or resident of a school or institu-
tion operated by a federal agency is not considered a resident of a hospital district or of
any governmental entity except the state or federal government.

SECTION 3.0176. Section 61.004(b), Health and Safety Code, is amended to read as
follows:

(b) The provider of assistance and the governmental entity or hospital district shall
submit all relevant information to the department in accordance with the application,
documentation, and verification procedures established by [the] department rule under
Section 61.006.

SECTION 3.0177. Sections 61.006(c) and (e), Health and Safety Code, are amended
to read as follows:

(c) The department shall also define the services and establish the payment standards
for the categories of services listed in Sections 61.028(a) and 61.0285 in accordance with
commission [T.xa Departent o.f Hu-.man Sri..] rules relating to the Temporary As-
sistance for Needy Families-Medicaid program.

(e) The department shall ensure that each person who meets the basic income and re-
sources requirements for Temporary Assistance for Needy Families program payments
but who is categorically ineligible for Temporary Assistance for Needy Families will be
eligible for assistance under Subchapter B. Except as provided by Section 61.023(b), the
executive commissioner [department] by rule shall also provide that a person who
receives or is eligible to receive Temporary Assistance for Needy Families, Supplemental
Security Income, or Medicaid benefits is not eligible for assistance under Subchapter B
even if the person has exhausted a part or all of that person's benefits.

SECTION 3.0178. Section 61.007, Health and Safety Code, is amended to read as
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follows:
Sec. 61.007. INFORMATION PROVIDED BY APPLICANT. The executive commis-

sioner [department] by rule shall require each applicant to provide at least the following
information:

(1) the applicant's full name and address;
(2) the applicant's social security number, if available;
(3) the number of persons in the applicant's household, excluding persons receiving

Temporary Assistance for Needy Families, Supplemental Security Income, or Medicaid
benefits;

(4) the applicant's county of residence;
(5) the existence of insurance coverage or other hospital or health care benefits for

which the applicant is eligible;
(6) any transfer of title to real property that the applicant has made in the preced-

ing 24 months;
(7) the applicant's annual household income, excluding the income of any household,

member receiving Temporary Assistance for Needy Families, Supplemental Security
Income, or Medicaid benefits; and

(8) the amount of the applicant's liquid assets and the equity value of the ap-
plicant's car and real property.
SECTION 3.0179. Section 61.008(a), Health and Safety Code, is amended to read as

follows:
(a) The executive commissioner [department] by rule shall provide that in determining

eligibility:
(1) a county may not consider the value of the applicant's homestead;
(2) a county must consider the equity value of a car that is in excess of the amount

exempted under department guidelines as a resource;
(3) a county must subtract the work-related and child care expense allowance al-

lowed under department guidelines;
(4) a county must consider as a resource real property other than a homestead and,

except as provided by Subsection (b), must count that property in determining eligibil-
ity;

(5) if an applicant transferred title to real property for less than market value to
become eligible for assistance under this chapter, the county may not credit toward
eligibility for state assistance an expenditure for that applicant made during a two-
year period beginning on the date on which the property is transferred; and

(6) if an applicant is a sponsored" alien, a county may include in the income and re-
sources of the applicant:

(A) the income and resources of a person who executed an affidavit of support on
behalf of the applicant; and

(B) the income and resources of the spouse of a person who executed an affidavit
of support on behalf of the applicant, if applicable.

SECTION 3.0180. Section 61.011, Health and Safety Code, is amended to read as
follows:

Sec. 61.011. SERVICES BY STATE HOSPITAL OR CLINIC. A state hospital or
clinic shall be entitled to payment for services rendered to an eligible resident under the
provisions of this chapter applicable to other providers. The executive commissioner
[department] may adopt rules as necessary to implement this section.

SECTION 3.0181. Section 61.0285(b), Health and Safety Code, is amended to read as
follows:

(b) A county must notify the department of the county's intent to provide services
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specified by Subsection (a). If the services are approved in accordance with [by-the
departmet tncr] Section 61.006, or if the department fails to notify the county of the
department's disapproval before the 31st day after the date the county notifies the
department of its intent to provide the services, the county may credit the services to-
ward eligibility for state assistance under this subchapter.

SECTION 3.0182. Section 61.034(b), Health and Safety Code, is amended to read as
follows:

(b) A county may contract with a provider of assistance to provide a health care ser-
vice at a rate below the payment standard set by [the] department rule.

SECTION 3.0183. Sections 61.036(c) and (d), Health and Safety Code, are amended
to read as follows:

(c) Regardless of the application, documentation, and verification procedures or
eligibility standards established [by the depar]tmntl under Subchapter A, a county may
credit an expenditure for an eligible resident toward eligibility for state assistance if the
eligible resident received the health care services at:

(1) a hospital maintained or operated by a state agency that has a contract with the
county to provide health care services;

(2) a federally qualified health center delivering federally qualified health center
services, as those terms are defined in 42 U.S.C. Sections 1396d(l)(2)(A) and (B), that
has a contract with the county to provide health care services; or

(3) a hospital or other health care provider if the eligible resident is an inmate of a
county jail or another county correctional facility.

(d) Regardless of the application, documentation, and verification procedures or
eligibility standards established [by the depaftmn] under Subchapter A, a county may
credit an intergovernmental transfer to the state toward eligibility for state assistance if
the transfer was made to provide health care services as part of the Texas Healthcare
Transformation and Quality Improvement Program waiver issued under 42 U.S.C. Sec-
tion 1315.

SECTION 3.0184. Section 61.037(h), Health and Safety Code, is amended to read as
follows:

(h) The executive commissioner [departme]nt shall adopt rules governing the circum-
stances under which a waiver may be granted under Subsection (g) and the procedures
to be used by a county to apply for the waiver. The procedures must provide that the
department shall make a determination with respect to an application for a waiver not
later than the 90th day after the date the application is submitted to the department in
accordance with the procedures established by [the] department rule. To be eligible for
state assistance under Subsection (g), a county must submit monthly financial reports,
in the form required by the department, covering the 12-month period preceding the
date on which the assistance is sought.

SECTION 3.0185. Section 61.0395(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [dep..rtment] may adopt rules governing the distribu-
tion of state assistance under this chapter that establish a maximum annual allocation
for each county eligible for assistance under this chapter in compliance with Subsection
(a).

SECTION 3.0186. Section 61.042(a), Health and Safety Code, is amended to read as
follows:

(a) A county may establish procedures consistent with those used by the commission
[Texas Department of Hun. Se..v..s under Chapter 31, Human Resources Code, for
administering an employment services program and requiring an applicant or eligible
resident to register for work with the Texas Workforce [Empl ymnt] Commission.

SECTION 3.0187. Section 61.065(c), Health and Safety Code, is amended to read as
follows:
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(c) If the contract for the sale of the hospital provides for the provision by the hospital
of health care services to county residents, the value of the health care services credited
or paid in a state fiscal year under the contract is included as part of the computation of
a county expenditure under Section 61.037 to the extent that the value of the services
does not exceed the payment standard established by [the] department rule for allowed
inpatient and outpatient services.

SECTION 3.0188. Section 61.067(g), Health and Safety Code, is amended to read as
follows:

(g) The lien does not attach to a claim under the workers' compensation law of this
state, the Federal Employers' [FmiployeesI Liability Act, or the Federal Longshore and
Harbor Workers' Compensation Act.

SECTION 3.0189. Section 61.068(a), Health and Safety Code, is amended to read as
follows:

(a) A public hospital or hospital district may establish procedures consistent with
those used by the commission [Health and Hma, S rvic s _ o C mision] under Chapter
31, Human Resources Code, for administering an employment services program and
requiring an applicant or eligible resident to register for work with the Texas Workforce
Commission.

SECTION 3.0190. Section 62.002(4), Health and Safety Code, is amended to read as
follows:

(4) "Household [Net..] income" means the sum [amotit] of the individual
incomes of each individual in an applicant's or enrollee's household, minus the stan-
dard income disregard prescribed by federal law [in comeestabliLhd for f.m mily aftcI
reduiction _ .^ f cild ca. expenses, in acor]
t.nder the Medicaid program].

SECTION 3.0191. Section 62.004, Health and Safety Code, is amended to read as
follows:

Sec. 62.004. FEDERAL LAW AND REGULATIONS. The executive commissioner
shall monitor federal legislation affecting Title XXI of bhe Social Security Act (42 U.S.C.
Section 1397aa et seq.) and changes to the federal regulations implementing that law. If
the executive commissioner determines that a change to Title XXI of the Social Security
Act (42 U.S.C. Section 1397aa et seq.) or the federal regulations implementing that law
conflicts with this chapter, the executive commissioner shall report the changes to the
governor, lieutenant governor, and speaker of the house of representatives, with recom-
mendations for legislation necessary to implement the federal law or regulations, seek a
waiver, or withdraw from participation.

SECTION 3.0192. Sections 62.051 and 62.052, Health and Safety Code, are amended
to read as follows:

Sec. 62.051. DUTIES OF EXECUTIVE COMMISSIONER AND COMMISSION IN
GENERAL. (a) The executive commissioner [emission] shall administer [develop] a
state-designed child health plan program to obtain health benefits coverage for children
in low-income families. The executive commissioner [eonmmisir] shall ensure that the
child health plan program is designed and administered in a manner that qualifies for
federal funding under Title XXI of the Social Security Act (42 U.S.C. Section 1397aa et
seq.), as amended, and any other applicable law or regulations.

(b) The executive commissioner [eotminisaioin] is [*he-agency] responsible for making
policy for the child health plan program, including policy related to covered benefits
provided under the child health plan. The executive commissioner [.e.i..ision] may not
delegate this duty to another agency or entity.

(c) The executive commissioner [eomrmnissimn] shall oversee the implementation of the
child health plan program and coordinate the activities of each agency necessary to the
implementation of the program, including the [Texas Department of Health, Texas
Dep.rtm.nt of Human Servics and] Texas Department of Insurance.

(d) The executive commissioner [eommissin] shall adopt rules as necessary to imple-
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ment this chapter. [The eom o-issi.. .- . euir the Texas Department of Health, the
TexaaDepatentffHmanSe.rces, or an other health and human S .vS a .icy
to adopt, with the appr oval of the comsin fty rules that may he ar to imple

tirt the prgrm With theeVuV4 u~oAF ofqaothe ageney, itnektding the Texas Depaftment
of ipsuanee, the eommisson may, delgte to that ageney the atithority to adopt, wt
the appr oal of the 1 ̂ m s.1on any r.ulu that may be necessary to- implment the
program.]

(e) The commission shall conduct a review of each entity that enters into a contract
under Section 62.055 or [Seetion] 62.155[74 to ensure that the entity is available, pre-
pared, and able to fulfill the entity's obligations under the contract in compliance with
the contract, this chapter, and rules adopted under this chapter.

(f) The commission shall ensure that the amounts spent for administration of the
child health plan program do not exceed any limit on those expenditures imposed by
federal law.

Sec. 62.052. AUTHORITY OF COMMISSION RELATING TO HEALTH PLAN
PROVIDER CONTRACTS [DUTIES OF TEXAS DEPARTMENT OF HEALTH] .
[(a-)] The commission may [direet the Texas Depa....t of Health to]:

(1) implement contracts with health plan providers under Section 62.155;
(2) monitor the health plan providers, through reporting requirements and other

means, to ensure performance under the contracts and quality delivery of services;
(3) monitor the quality of services delivered to enrollees through outcome measure-

ments including:
(A) rate of hospitalization for ambulatory sensitive conditions, including asthma,

diabetes, epilepsy, dehydration, gastroenteritis, pneumonia, and UTI/kidney infec-
tion;

(B) rate of hospitalization for injuries;
(C) percent of enrolled adolescents reporting risky health behavior such as

injuries, tobacco use, alcohol/drug use, dietary behavior, physical activity, or other
health related behaviors; and

(D) percent of adolescents reporting attempted suicide; and
(4) provide payment under the contracts to the health plan providers.

[(b) The eemmss,., or the Texas Departm~ent of Health uinder the direetion of andi
urnipaltation with the eemsin shall adopt r ules as ,,uuucoa, y to implemnent this
seetietti

SECTION 3.0193. Subchapter B, Chapter 62, Health and Safety Code, is amended
by amending Section 62.053 and adding Section 62.0531 to read as follows:

Sec. 62.053. AUTHORITY OF COMMISSION RELATING TO ELIGIBILITY AND
MEDICAID COORDINATION [DUTIES OF TEXAXS DEPARTMENT OF HUMAN
SH-eqES]. The commission [(a) Under the direetfi, of the commission, the Texas
Department fH...manS. v.] may:

(1) accept applications for coverage under the child health plan and implement the
child health plan program eligibility screening and enrollment procedures;

(2) resolve grievances relating to eligibility determinations; and
(3) coordinate the child health plan program with the Medicaid program.

Sec. 62.0531. AUTHORITY OF COMMISSION RELATING TO THIRD PARTY
ADMINISTRATOR. [(b )] If the commission contracts with a third party administrator
under Section 62.055, the commission may [direet the Texas Departmen t of Human Scr-
vices-tol]:

(1) implement the contract;
(2) monitor the third party administrator, through reporting requirements and

other means, to ensure performance under the contract and quality delivery of ser-
vices; and
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(3) provide payment under the contract to the third party administrator.

[(c) The commission, or the Texas Department of Htmart &evie undercL the dirccfioa
of and in eortsultation with the eomisinon, shall adopt rlas neeeyoo implement
this seetion.]

SECTION 3.0194. Sections 62.054(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) At the request of the commission, the Texas Department of Insurance shall provide
any necessary assistance with the [develpt... n f the] child health plan. The depart-
ment shall monitor the quality of the services provided by health plan providers and
resolve grievances relating to the health plan providers.

(b) The commission and the Texas Department of Insurance may adopt a memoran-
dum of understanding that addresses the responsibilities of each agency with respect to
[in developing] the plan.

SECTION 3.0195. Section 62.055, Health and Safety Code, is amended by amending
Subsection (e) and adding Subsection (f) to read as follows:

(e) The executive commissioner [eon'nnission] shall[:

[W] retain all policymaking authority over the state child health plan. [fl

(f9 The commission shall:

(1) [(-2)] procure all contracts with a third party administrator through a competi-
tive procurement process in compliance with all applicable federal and state laws or
regulations; and

(2) [(8)] ensure that all contracts with child health plan providers under Section
62.155 are procured through a competitive procurement process in compliance with all
applicable federal and state laws or regulations.

SECTION 3.0196. Sections 62.101(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) A child is eligible for health benefits coverage under the child health plan if the
child:

(1) is younger than 19 years of age;

(2) is not eligible for medical assistance under the Medicaid program;

(3) is not covered by a health benefits plan offering adequate benefits, as determined
by the commission;

(4) has a household [family] income that is less than or equal to the income eligibil-
ity level established under Subsection (b); and

(5) satisfies any other eligibility standard imposed under the child health plan
program in accordance with 42 U.S.C. Section 1397bb, as amended, and any other ap-
plicable law or regulations.

(b) The executive commissioner [eomnission] shall establish income eligibility levels
consistent with Title XXI, Social Security Act (42 U.S.C. Section 1397aa et seq.), as
amended, and any other applicable law or regulations, and subject to the availability of
appropriated money, so that a child who is younger than 19 years of age and whose
household [net-famtly] income is at or below 200 percent of the federal poverty level is
eligible for health benefits coverage under the program. [In addition, the eo....si...
-ay establish eligibility standards regarih. the ametant and typ es of allowable assets
for a family whose ne~t fail, ineomeis above 150 percent of the federal povert; l.Il-

(c) The executive commissioner shall evaluate enrollment levels and program impact
[every six months during thc first 12 months of implementation . and] at least annually
[thereafter] and shall submit a finding of fact to the Legislative Budget Board and the
Governor's Office of Budget, [and] Planning, and Policy as to the adequacy of funding
and the ability of the program to sustain enrollment at the eligibility level established
by Subsection (b). In the event that appropriated money is insufficient to sustain enroll-
ment at the authorized eligibility level, the executive commissioner shall:
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(1) suspend enrollment in the child health plan;

(2) establish a waiting list for applicants for coverage; and

(3) establish a process for periodic or continued enrollment of applicants in the child
health plan program as the availability of money allows.

SECTION 3.0197. Section 62.1011, Health and Safety Code, is amended to read as
follows:

Sec. 62.1011. VERIFICATION OF INCOME. The commission shall continue employ-
ing methods of verifying the individual incomes [net ine me] of the individuals
considered in the calculation of an applicant's household [netfamiyl income. The com-
mission shall verify income under this section unless the applicant reports a household
[net famil ] income that exceeds the income eligibility level established under Section
62.101(b).

SECTION 3.0198. Sections 62.1015(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) In this section:

(1) "Charter school"[, "harter .hol," "employe,"] and "regional education service
center" have the meanings assigned by Section 1579.002 [2, Artiel 8-.-], Insurance
Code.

(2) "Employee" has the meaning assigned by Section 1579.003, Insurance Code.

(c) The cost of health benefits coverage for children enrolled in the child health plan
under this section shall be paid as provided in the General Appropriations Act.
Expenditures made to provide health benefits coverage under this section may not be
included for the purpose of determining the state children's health insurance
expenditures, as that term is defined by 42 U.S.C. Section 1397ee(d)(2)(B), as amended,
unless the commission []ath and 1 C 2, after consultation
with the appropriate federal agencies, determines that the expenditures may be included
without adversely affecting federal matching funding for the child health plan provided
under this chapter.

SECTION 3.0199. Sections 62.102(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) During the sixth month following the date of initial enrollment or reenrollment of
an individual whose household [net aly] income exceeds 185 percent of the federal
poverty level, the commission shall:

(1) review the individual's household [net-family] income and may use electronic
technology if available and appropriate; and

(2) continue to provide coverage if the individual's household [net-family] income
does not exceed the income eligibility limits prescribed by this chapter.

(c) If, during the review required under Subsection (b), the commission determines
that the individual's household [net-mi] income exceeds the income eligibility limits
prescribed by this chapter, the commission may not disenroll the individual until:

(1) the commission has provided the family an opportunity to demonstrate that the
family's householdt-f.il-] income is within the income eligibility limits prescribed
by this chapter; and

(2) the family fails to demonstrate such eligibility.

SECTION 3.0200. Sections 62.103(a) and (d), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner f, .. _ ,. ,-, . -.... ,.tman .r
vices at the direti of and in c.n.ltatio. .ith the emmisin, shall adopt an ap-
plication form and application procedures for requesting child health plan coverage
under this chapter.

(d) The executive commissioner [eotmmissin] may permit application to be made by
mail, over the telephone, or through the Internet.
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SECTION 3.0201. Sections 62.104(a) and (g), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [commisin, or the Tx..,s ,..rt.r. of Hu.man r
.. at the d..... o.. f nd. i e. ..ultatin with the . mi.si.,1 shall develop eligibil-
ity screening and enrollment procedures for children that comply with the requirements
of 42 U.S.C. Section 1397bb, as amended, and any other applicable law or regulations.
The procedures shall ensure that Medicaid-eligible children are identified and referred
to the Medicaid program.

(g) The executive commissioner [In the first .y of implem ....oo.. ,Ahild health
plan, enrollme.nt shall be open. Thereafter, the emm~isrf may establish enrollment
periods for the child health plan.

SECTION 3.0202. Sections 62.151(b), (c), (e), and (f), Health and Safety Code, are
amended to read as follows:

(b) In modifying [developing] the covered benefits, the executive commissioner [em-
ffion] shall consider the health care needs of healthy children and children with
special health care needs.

(c) In modifying [deveo ping] the plan, the executive commissioner [eommission] shall
ensure that primary and preventive health benefits do not include reproductive services,
other than prenatal care and care related to diseases, illnesses, or abnormalities related
to the reproductive system.

(e) In modifying [de-elepi-ng] the covered benefits, the executive commissioner [eom-
msiei] shall seek input from the Public Assistance Health Benefit Review and Design
Committee established under Section 531.067, Government Code.

(f) If the executive commissioner [The commission, if it] determines the policy to be
cost-effective, the executive commissioner may ensure that an enrolled child does not, un-
less authorized by the commission in consultation with the child's attending physician or
advanced practice nurse, receive under the child health plan:

(1) more than four different outpatient brand-name prescription drugs during a
month; or

(2) more than a 34-day supply of a brand-name prescription drug at any one time.

SECTION 3.0203. Sections 62.153(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) To the extent permitted under 42 U.S.C. Section 1397cc, as amended, and any
other applicable law or regulations, the executive commissioner [eorwrnissief] shall
require enrollees to share the cost of the child health plan, including provisions requir-
ing enrollees under the child health plan to pay:

(1) a copayment for services provided under the plan;

(2) an enrollment fee; or

(3) a portion of the plan premium.
(c) If cost-sharing provisions imposed under Subsection (a) include requirements that

enrollees pay a portion of the plan premium, the executive commissioner [eommision]
shall specify the manner in which the premium is paid. The commission may require
that the premium be paid to the [Txas D..rtmcnt of Health, the Texs D.... rtment of
Human Sriec,r .the] health plan provider.

SECTION 3.0204. Section 62.154(b), Health and Safety Code, is amended to read as
follows:

(b) A child is not subject to a waiting period adopted under Subsection (a) if:

(1) the family lost coverage for the child as a result of:

(A) termination of employment because of a layoff or business closing;

(B) termination of continuation coverage under the Consolidated Omnibus Budget
Reconciliation Act of 1985 (Pub. L. No. 99-272);
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(C) change in marital status of a parent of the child;

(D) termination of the child's Medicaid eligibility because:

(i) the child's family's earnings or resources increased; or

(ii) the child reached an age at which Medicaid coverage is not available; or

(E) a similar circumstance resulting in the involuntary loss of coverage;

(2) the family terminated health benefits plan coverage for the child because the
cost to the child's family for the coverage exceeded 9.5 [1-t percent of the family's
household [et] income;

(3) the child has access to group-based health benefits plan coverage and is required
to participate in the health insurance premium payment reimbursement program
administered by the commission; [or]

(4) the commission has determined that other grounds exist for a good cause excep-
tion; or

(5) federal law provides that the child is not subject to a waiting period adopted
under Subsection (a).

SECTION 3.0205. Sections 62.155(a) and (d), Health and Safety Code, are amended
to read as follows:

(a) The commission[, or the Texas Department of Health at the d...ti, of and in
..... ltation with the co mmis sn,] shall select the health plan providers under the
program through a competitive procurement process. A health plan provider, other than
a state administered primary care case management network, must hold a certificate of
authority or other appropriate license issued by the Texas Department of Insurance that
authorizes the health plan provider to provide the type of child health plan offered and
must satisfy, except as provided by this chapter, any applicable requirement of the In-
surance Code or another insurance law of this state.

(d) The executive commissioner may authorize an exception to Subsection (c)(2) if
there is only one acceptable applicant to become a health plan provider in the service
area.

SECTION 3.0206. Section 62.1551, Health and Safety Code, is amended to read as
follows:

Sec. 62.1551. INCLUSION OF CERTAIN HEALTH CARE PROVIDERS ,IN
PROVIDER NETWORKS. Notwithstanding any other law, including Sections 843.312
and 1301.052, Insurance Code, the executive commissioner [of tha commission] shall
adopt rules to require a managed care organization or other entity to ensure that
advanced practice registered nurses and physician assistants are available as primary
care providers in the organization's or entity's provider network. The rules must require
advanced practice registered nurses and physician assistants to be treated in the same
manner as primary care physicians with regard to:

(1) selection and assignment as primary care providers;

(2) inclusion as primary care providers in the provider network; and

(3) inclusion as primary care providers in any provider network directory
maintained by the organization or entity.

SECTION 3.0207. Section 62.156, Health and Safety Code, is amended to read as
follows:

Sec. 62.156. HEALTH CARE PROVIDERS. Health care providers who provide health
care services under the child health plan must satisfy certification and licensure require-
ments, as required by [the] commission rules and[;] consistent with other law.

SECTION 3.0208. Section 62.1561, Health and Safety Code, is amended to read as
follows:

Sec. 62.1561. PROHIBITION OF CERTAIN HEALTH CARE PROVIDERS. The ex-
ecutive commissioner [of th. commis ] shall adopt rules for prohibiting a person from
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participating in the child health plan program as a health care provider for a reasonable
period, as determined by the executive commissioner, if the person:

(1) fails to repay overpayments under the program; or
(2) owns, controls, manages, or is otherwise affiliated with and has financial, mana-

gerial, or administrative influence over a provider who has been suspended or
prohibited from participating in the program.

SECTION 3.0209. Sections 62.157(b) and (c), Health and Safety Code, as added by
Chapter 959 (S.B. 1536), Acts of the 77th Legislature, Regular Session, 2001, are
amended to read as follows:

(b) The policies must provide for:

(1) the availability of covered benefits appropriately provided through telemedicine
medical services and telehealth services that are comparable to the same types of
covered benefits provided without the use of telemedicine medical services and
telehealth services; and

(2) the availability of covered benefits for different services performed by multiple
health care providers during a single telemedicine medical services and telehealth ser-
vices session, if the executive commissioner [eomintissin] determines that delivery of
the covered benefits in that manner is cost-effective in comparison to the costs that
would be involved in obtaining the services from providers without the use of
telemedicine medical services and telehealth services, including the costs of transporta-
tion and lodging and other direct costs.

(c) In developing the policies required by Subsection (a), the executive commissioner
[eennisinl shall consult with:

(1) The University of Texas Medical Branch at Galveston;

(2) Texas Tech University Health Sciences Center;

(3) the [Texas] Department of State Health Services;

(4) providers of telemedicine hub sites in this state;

(5) providers of services to children with special health care needs; and

(6) representatives of consumer or disability groups affected by changes to services
for children with special health care needs.

SECTION 3.0210. Section 62.157, Health and Safety Code, as added by Chapter
1255 (S.B. 789), Acts of the 77th Legislature, Regular Session, 2001, is redesignated as
Section 62.1571, Health and Safety Code, and amended to read as follows:

Sec. 62.1571 [62-57]. TELEMEDICINE MEDICAL SERVICES. (a) In providing
covered benefits to a child, a health plan provider must permit benefits to be provided
through telemedicine medical services in accordance with policies developed by the
commission.

(b) The policies must provide for:

(1) the availability of covered benefits appropriately provided through telemedicine
medical services that are comparable to the same types of covered benefits provided
without the use of telemedicine medical services; and

(2) the availability of covered benefits for different services performed by multiple
health care providers during a single session of telemedicine medical services, if the
executive commissioner [eommission] determines that delivery of the covered benefits
in that manner is cost-effective in comparison to the costs that would be involved in
obtaining the services from providers without the use of telemedicine medical services,
including the costs of transportation and lodging and other direct costs.

(c) In developing the policies required by Subsection (a), the executive commissioner
[eommiasion] shall consult with the telemedicine and telehealth advisory committee.

(d) In this section, "telemedicine medical service" has the meaning assigned by Sec-
tion 531.001, Government [57.042, tilitics] Code.
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SECTION 3.0211. Section 62.159, Health and Safety Code, is amended to read as
follows:

Sec. 62.159. DISEASE MANAGEMENT SERVICES. (a) In this section, "disease
management services" means services to assist a child manage a disease or other chronic
health condition, such as heart disease, diabetes, respiratory illness, end-stage renal dis-
ease, HIV infection, or AIDS, and with respect to which the executive commissioner
[commission] identifies populations for which disease management would be cost-
effective.

(b) The child health plan must provide disease management services or coverage for
disease management services in the manner required by the executive commissioner
[cenmmission], including:

(1) patient self-management education;

(2) provider education;

(3) evidence-based models and minimum standards of care;

(4) standardized protocols and participation criteria; and

(5) physician-directed or physician-supervised care.

SECTION 3.0212. Section 63.003, Health and Safety Code, is amended to read as
follows:

Sec. 63.003. HEALTH BENEFITS PLAN COVERAGE FOR CERTAIN CHILDREN.
The executive commissioner [commission] shall develop and implement a program to
provide health benefits plan coverage for a child who:

(1) is a qualified alien, as that term is defined by 8 U.S.C. Section 1641(b);

(2) is younger than 19 years of age;

(3) entered the United States after August 22, 1996;

(4) has resided in the United States for less than five years; and

(5) meets the income eligibility requirement of, but is not eligible for assistance
under:

(A) the child health plan program under Chapter 62; or

(B) the medical assistance program under Chapter 32, Human Resources Code.

SECTION 3.0213. Section 63.005(b), Health and Safety Code, is amended to read as
follows:

(b) Except as required by the executive commissioner [ommissi n], a health benefits
plan provider under this chapter is not subject to a law that requires coverage or the of-
fer of coverage of a health care service or benefit.

SECTION 3.0214. Section 63.006, Health and Safety Code, is amended to read as
follows:

Sec. 63.006. COST-SHARING PAYMENTS. (a) Except as provided by Subsection
(b), the executive commissioner [commission] may not require A child who is provided
health benefits plan coverage under Section 63.003 and who meets the income eligibility
requirement of the medical assistance program under Chapter 32, Human Resources
Code, to pay a premium, deductible, coinsurance, or other cost-sharing payment as a
condition of health benefits plan coverage under this chapter.

(b) The executive commissioner [commissi n] may require a child described by Subsec-
tion (a) to pay a copayment as a condition of health benefits plan coverage under this
chapter that is equal to any copayment required under the child health plan program
under Chapter 62.

(c) The executive commissioner [commi ion] may require a child who is provided
health benefits plan coverage under Section 63.003 and who meets the income eligibility
requirement of the child health plan program under Chapter 62 to pay a premium, de-
ductible, coinsurance, or other cost-sharing payment as a condition of health benefits
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plan coverage under this chapter. The payment must be equal to any premium, deduct-
ible, coinsurance, or other cost-sharing payment required under the child health plan
program under Chapter 62.

SECTION 3.0215. Section 64.001, Health and Safety Code, is amended to read as
follows:

Sec. 64.001. TEACHING HOSPITAL ACCOUNT. The [Texas] Department of State
Health Services state-owned multi-categorical teaching hospital account is an account in
the general revenue fund. Money in the account may be appropriated only to the depart-
ment to provide funding for indigent health care.

SECTION 3.0216. Section 81.003(5), Health and Safety Code, is amended to read as
follows:

(5) "Physician" means a person licensed to practice medicine by the Texas [State
Board-a Medical Board [Fxamiers].

SECTION 3.0217. Sections 81.004(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board] may adopt rules necessary for the effective
administration and implementation of this chapter.

(c) A designee of the executive commissioner [board] may exercise .a power granted to
or perform a duty imposed on the executive commissioner [beafrd] under this chapter
except as otherwise required by law.

SECTION 3.0218. Section 81.008, Health and Safety Code, is amended to read as
follows:

Sec. 81.008. COMMUNICABLE DISEASE IN ANIMALS; EXCHANGE OF
INFORMATION. The Texas Animal Health Commission and the Texas A&M University
Veterinary Medical Diagnostic Laboratory shall each adopt by rule a memorandum of
understanding, adopted also by rule by the executive commissioner, governing the [wi th
the depr-tmen-to] exchange of information on communicable diseases in animals be-
tween the department and those entities.

SECTION 3.0219. Sections 81.010(c), (e), (h), (i), and (k), Health and Safety Code,
are amended to read as follows:

(c) The council consists of one representative from each of the following agencies ap-
pointed by the executive director or commissioner of each agency:

(1) the Department of State Health Services;

(2) the Department of Aging and Disability Services;

(3) the Department of Assistive and Rehabilitative Services;

(4) the Department of Family and Protective Services;

(5) [the Texa Youth G__: ......

[(6)] the Texas Department of Criminal Justice;

(6) [(-7-)] the Texas Juvenile Justice Department [Probation. ommissio

(7) [(8A the Texas Medical Board;

(8) [(9)] the Texas Board of Nursing;

(9) [(1)] the State Board of Dental Examiners;

(10) [(44)] the Health and Human Services Commission;

(11) [(21)] the Texas Workforce Commission; and

(12) [(1] the Texas Higher Education Coordinating Board.

(e) The representative from the commission [Health and Human Se .....
sion] serves as chairperson of the council.

(h) The council shall:

(1) coordinate communication among the member agencies listed in Subsection (c)
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concerning each agency's programs in providing services related to AIDS, HIV, and
hepatitis;

(2) develop a plan that facilitates coordination of agency programs based on statisti-
cal information regarding this state for:

(A) prevention of AIDS, HIV infection, and hepatitis; and

(B) provision of services to individuals who have hepatitis or are infected with
HIV;

(3) identify all statewide plans related to AIDS, HIV, and hepatitis;

(4) compile a complete inventory of all federal, state, and local money spent in this
state on HIV infection, AIDS, and hepatitis prevention and health care services,
including services provided through or covered under Medicaid and Medicare;

(5) identify the areas with respect to which state agencies interact on HIV, AIDS,
and hepatitis issues and the policy issues arising from that interaction;

(6) assess gaps in prevention and health care services for HIV infection, AIDS, and
hepatitis in this state, including gaps in services that result from provision of services
by different state agencies, and develop strategies to address these gaps through ser-
vice coordination;

(7) identify barriers to prevention and health care services for HIV infection, AIDS,
and hepatitis faced by marginalized populations;

(8) identify the unique health care service and other service needs of persons who
are infected with HIV or who have AIDS or hepatitis;

(9) evaluate the level of service and quality of health care in this state for persons
who are infected with HIV or who have AIDS or hepatitis as compared to national
standards;

(10) identify issues that emerge related to HIV, AIDS, and hepatitis and the
potential impact on delivery of prevention and health care services; and

(11) provide the information required under Subdivisions (1) through (10) to the
department [Department of State Health Seic cve.

(i) Not later than September 1 of each year, the department [De ..... e f State
Health Servic] shall file a report with the legislature and the governor containing
policy recommendations based on information reported to the council in Subsection (h)
relating to:

(1) prevention of AIDS, HIV infection, and hepatitis; and

(2) delivery of health services to individuals who have AIDS or hepatitis or are
infected with HIV.

(k) The commission [Health and HumanS . . ... shall provide
administrative support to the council.

SECTION 3.0220. Section 81.021, Health and Safety Code, is amended to read as
follows:

Sec. 81.021. PROTECTION OF PUBLIC HEALTH [BOARD'S DTY. The executive
commissioner and department [boad]' shall exercise their powers [it&-power] in matters
relating to protecting the public health to prevent the introduction of disease into the
state.

SECTION 3.0221. Section 81.023, Health and Safety Code, is amended to read as
follows:

Sec. 81.023. IMMUNIZATION. (a) The department [boad] shall develop immuniza-
tion requirements for children.

(b) The department [board] shall cooperate with the Department of Family and Protec-
tive [and-Regulator] Services in formulating and implementing the immunization
requirements for children admitted to child-care facilities.

(c) The department [board] shall cooperate with the State Board of Education in
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formulating and implementing immunization requirements for students admitted to
public or private primary or secondary schools.

SECTION 3.0222. Section 81.024, Health and Safety Code, is amended to read as
follows:

Sec. 81.024. REPORTS BY DEPARTMENT [BOARD]. The department [board] shall
provide regular reports of the incidence, prevalence, and medical and economic effects of
each disease that the department [board] determines is a threatening risk to the public
health. A disease may be a risk because of its indirect complications.

SECTION 3.0223. Section 81.041, Health and Safety Code, is amended to read as
follows:

Sec. 81.041. REPORTABLE DISEASES. (a) The executive commissioner [board] shall
identify each communicable disease or health condition that shall be reported under this
chapter.

(b) The executive commissioner [boetrd] shall classify each reportable disease according
to its nature and the severity of its effect on the public health.

(c) The executive commissioner [board] shall maintain and revise as necessary the list
of reportable diseases.

(d) The executive commissioner [board] may establish registries for reportable diseases
and other communicable diseases and health conditions. The provision to the depart-
ment of information relating to a communicable disease or health condition that is not
classified as reportable is voluntary only.

(e) Acquired immune deficiency syndrome and human immunodeficiency virus infec-
tion are reportable diseases under this chapter for which the executive commissioner
[board] shall require reports.

(f) In a public health disaster, the commissioner may require reports of communicable
diseases or other health conditions from providers without the adoption of a [board] rule
or other action by the executive commissioner. The commissioner shall issue appropriate
instructions relating to complying with the reporting requirements of this section.

SECTION 3.0224. Sections 81.042(c) and (d), Health and Safety Code, are amended
to read as follows:

(c) A local school authority shall report a child attending school who is suspected of
having a reportable disease. The executive commissioner [board] by rule shall establish
procedures to determine if a child should be suspected and reported and to exclude the
child from school pending appropriate medical diagnosis or recovery.

(d) A person in charge of a clinical or hospital laboratory, blood bank, mobile unit, or
other facility in which a laboratory examination of a specimen derived from a human
body yields, microscopical, cultural, serological, or other evidence of a reportable disease
shall report the findings, in accordance with this section and procedures adopted by the
executive commissioner [board], in the jurisdiction in which:

(1) the physician's office is located, if the laboratory examination was requested by a
physician; or

(2) the laboratory is located, if the laboratory examination was not requested by a
physician.

SECTION 3.0225. Section 81.043(b), Health and Safety Code, is amended to read as
follows:

(b) A [Ext asproided by ..... tio. (e), a] health authority shall report reportable
diseases to the department's central office at least as frequently as the interval set by
department [board] rule.

SECTION 3.0226. Sections 81.044(a), (b), and (d), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [board] shall prescribe the form and method of report-
ing under this chapter, which may be in writing, by telephone, by electronic data trans-
mission, or by other means.
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(b) The executive commissioner [board] may require the reports to contain any infor-
mation relating to a case that is necessary for the purposes of this chapter, including:

(1) the patient's name, address, age, sex, race, and occupation;

(2) the date of onset of the disease or condition;

(3) the probable source of infection; and

(4) the name of the attending physician or dentist.

(d) For a case of acquired immune deficiency syndrome or human immunodeficiency
virus infection, the executive commissioner [depfitnt] shall require the reports to
contain:

(1) the information described by Subsection (b); and

(2) the patient's ethnicity, national origin, and city and county of residence.

SECTION 3.0227. Sections 81.048(a) and (g), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [board] shall:

(1) designate certain reportable diseases for notification under this section; and

(2) define the conditions that constitute possible exposure to those diseases.

(g) A hospital that gives notice of a possible exposure under Subsection (c) or a local
health authority that receives notice of a possible exposure under Subsection (c) may
give notice of the possible exposure to a person other than emergency medical personnel,
a peace officer, a detention officer, a county jailer, or a fire fighter if the person
demonstrates that the person was exposed to the reportable disease while providing
emergency care. The executive commissioner [of the Health and .. . G
mission] shall adopt rules to implement this subsection.

SECTION 3.0228. Sections 81.050(a), (b), (c), (d), (e), (g), (j), (k), and (1), Health and
Safety Code, are amended to read as follows:

(a) The executive commissioner bofardl by rule shall prescribe the criteria that consti-
tute exposure to reportable diseases[, in,-cluding HIV inf-tion]. The criteria must be
based on activities that the United States Public Health Service determines pose a risk
of infection.

(b) A person whose occupation or whose volunteer service is included in one or more of
the following categories may request the department or a health authority to order test-
ing of another person who may have exposed the person to a reportable disease[, i-neld
ing 11W inkction]:

(1) a law enforcement officer;

(2) a fire fighter;

(3) an emergency medical service employee or paramedic;

(4) a correctional officer;

(5) an employee, contractor, or volunteer, other than a correctional officer, who
performs a service in a correctional facility as defined by Section 1.07, Penal Code, or
a secure correctional facility or secure detention facility as defined by Section 51.02,
Family Code; or

(6) an employee of a juvenile probation department.

(c) A request under this section may be made only if the person:

(1) has experienced the exposure in the course of the person's employment or volun-
teer service;

(2) believes that the exposure places the person at risk of a reportable disease[T
in.di_g HIV infection]; and

(3) presents to the department or health authority a sworn affidavit that delineates
the reasons for the request.
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(d) The department or the department's designee who meets the minimum training
requirements prescribed by department [board] rule shall review the person's request
and inform the person whether the request meets the criteria establishing risk of infec-
tion with a reportable disease[, n.lucing H . .infcction.

(e) The department or the department's designee shall give the person who is subject
to the order prompt and confidential written notice of the order. The order must:

(1) state the grounds and provisions of the order, including the factual basis for its
issuance;

(2) refer the person to appropriate health care facilities where the person can be
tested for reportable diseases[, including H t n1 eet io],:] and

(3) inform the person who is subject to the order of that person's right to refuse to
be tested and the authority of the department or health authority to ask for a court or-
der requiring the test.

(g) In reviewing the order, the court shall determine whether exposure occurred and
whether that exposure presents a possible risk of infection as defined by department
[board] rule. The attorney for the state and the attorney for the person subject to the or-
der may introduce evidence at the hearing in support of or opposition to the testing of
the person. On conclusion of the hearing, the court shall either issue an appropriate or-
der requiring counseling and testing of the person for reportable diseases[, -inludin
11W infccton,] or refuse to issue the order if the court has determined that the counsel-
ing and testing of the person is unnecessary. The court may assess court costs against
the person who requested the test if the court finds that there was not reasonable cause
for the request.

(j) For the purpose of qualifying for workers' compensation or any other similar
benefits for compensation, an employee who claims a possible work-related exposure to a
reportable disease[, including 14V infet on,] must provide the employer with a sworn
affidavit of the date and circumstances of the exposure and document that, not later
than the 10th day after the date of the exposure, the employee had a test result that
indicated an absence of the reportable disease[, Xi,idif- 6 HIV infceton].

(k) A person listed in Subsection (b) who may have been exposed to a reportable dis-
ease[, including 11W nfcction,] may not be required to be tested.

(1) In this section, [4] "test result" has [have] the meaning [meanings] as-
signed by Section 81.101.

SECTION 3.0229. Section 81.051(j), Health and Safety Code, is amended to read as
follows:

() A partner notification program shall routinely evaluate the performance of
counselors and other program personnel to ensure that high quality services are being
delivered. A program shall adopt quality assurance and training guidelines according to
recommendations of the Centers for Disease Control and Prevention of the United States
Public Health Service for professionals participating in the program.

SECTION 3.0230. Section 81.062(b), Health and Safety Code, is amended to read as
follows:

(b) A witness or deponent who is not a party and who is subpoenaed or otherwise
compelled to appear at a hearing or proceeding under this section conducted outside the
witness's or deponent's county of residence is entitled to a travel and per diem allowance.
The executive cbmmissioner [board] by rule shall set the allowance in an amount not to
exceed the travel and per diem allowance authorized for state employees traveling in
this state on official business.

SECTION 3.0231. Section 81.064(a), Health and Safety Code, is amended to read as
follows:

(a) The department or a health authority may enter at reasonable times and inspect
within reasonable limits a public place in the performance of that person's duty to
prevent or control the entry into or spread in this state of communicable disease by
enforcing this chapter or the rules [of the board] adopted under this chapter.
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SECTION 3.0232. Section 81.081, Health and Safety Code, is amended to read as
follows:

Sec. 81.081. DEPARTMENT'S [WOARD'S] DUTY. The department [board] shall
impose control measures to prevent the spread of disease in the exercise of its power to
protect the public health.

SECTION 3.0233. Sections 81.082(a) and (c-i), Health and Safety Code, are amended
to read as follows:

(a) A health authority has supervisory authority and control over the administration
of communicable disease control measures in the health authority's jurisdiction unless
specifically preempted by the department. Control measures imposed by a health author-
ity must be consistent with, and at least as stringent as, the control measure standards
in rules adopted by the executive commissioner [board].

(c-i) A health authority may designate health care facilities within the health
authority's jurisdiction that are capable of providing services for the examination,
observation, quarantine, isolation, treatment, or imposition of control measures during a
public health disaster or during an area quarantine under Section 81.085. A health
authority may not designate a nursing facility [homel or other institution licensed under
Chapter 242.

SECTION 3.0234. Section 81.084(d), Health and Safety Code, is amended to read as
follows:

(d) The department or health authority shall remove the quarantine and return
control of the property to the person who owns or controls it if the control measures are
effective. If the control measures are ineffective or if there is not a technically feasible
control measure available for use, the department or health authority may continue the
quarantine and order the person who owns or controls the property:

(1) to destroy the property, other than land, in a manner that disinfects or
decontaminates the property to prevent the spread of infection or contamination;

(2) if the property is land, to securely fence the perimeter of the land or any part of
the land that is infected or contaminated; or

(3) to securely seal off an infected or contaminated structure or other property on
land to prevent entry into the infected or contaminated area until the quarantine is
removed by the department [board] or health authority.

SECTION 3.0235. Sections 81.086(d), (e), and (h), Health and Safety Code, are
amended to read as follows:

(d) The owner or operator of a carrier or conveyance placed in quarantine by order of
the department or health authority, or of a county or district court under Section 81.083
or 81.084, shall bear the expense of the control measures employed to disinfect or
decontaminate the carrier or conveyance. The department or health authority, as ap-
propriate, shall charge and be reimbursed for the cost of control measures performed by
the department's or health authority's employees. The department [board] shall deposit
the reimbursements to the credit of the general revenue fund to be used to administer
this chapter. A health authority shall distribute the reimbursements to each county,
municipality, or other governmental entity in an amount proportional to that entity's
contribution to the quarantine and control expense.

(e) The owner or claimant of cargo or an object on board the carrier or conveyance
shall pay the expense of the control measures employed in the manner provided by Sec-
tion 81.084. The cost of services rendered or provided by the department [board] or
health authority is subject to reimbursement as provided by Subsection (d).

(h) If the department or health authority has reasonable cause to believe that a car-
rier or conveyance is transporting cargo or an object that is or may be infected or con-
taminated with a communicable disease, the department or health authority may:

(1) require that the cargo or object be transported in secure confinement or sealed
in a car, trailer, hold, or compartment, as appropriate, that is secured on the order
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and instruction of the department [board] or health authority, if the cargo or object is
being transported through this state;

(2) require that the cargo or object be unloaded at an alternate location equipped
with adequate investigative and disease control facilities if the cargo or object is being
transported to an intermediate or ultimate destination in this state that cannot
provide the necessary facilities; and

(3) investigate and, if necessary, quarantine the cargo or object and impose any
required control measure as authorized by Section 81.084.

SECTION 3.0236. Sections 81.091(a), (c), and (d), Health and Safety Code, are
amended to read as follows:

(a) A physician, nurse, midwife, or other person in attendance at childbirth shall use
or cause to be used prophylaxis approved by the executive commissioner [board] to
prevent ophthalmia neonatorum.

(c) Subject to the availability of funds, the department shall furnish prophylaxis ap-
proved by the executive commissioner [board] free of charge to:

(1) health care providers if the newborn's financially responsible adult is unable to
pay; and

(2) a midwife identified under Chapter 203, Occupations Code, who requests
prophylaxis for administration under standing delegation orders issued by a licensed
physician under Subsection (b) and subject to the provisions of Subchapter A, Chapter
157, Occupations Code.

(d) If a physician is not available to issue a standing delegation order or if no physi-
cian will agree to issue a standing delegation order, a midwife shall administer or cause
to be administered by an appropriately trained and licensed individual prophylaxis ap-
proved by the executive commissioner [Texas Board of Health] to prevent ophthalmia
neonatorum to each infant that the midwife delivers.

SECTION 3.0237. Section 81.0955(b), Health and Safety Code, is amended to read as
follows:

(b) A hospital, certified emergency medical services personnel, or a physician on
behalf of the person exposed, following a report of the exposure incident, shall take rea-
sonable steps to test the deceased person for communicable diseases. The hospital, certi-
fied emergency medical services personnel, or physician shall provide the test results to
the department or to the local health authority responsible for following the procedures
prescribed by Section 81.050(h) to inform the person exposed and, if applicable, the next
of kin of the deceased person regarding the test results. The hospital, certified emer-
gency medical services personnel, or physician shall follow applicable reporting require-
ments prescribed by Subchapter C. This subsection does not impose a duty on a hospital,
certified emergency medical services personnel, or a physician to provide any further
testing, treatment, or services or to perform further procedures. The executive commis-
sioner [of the Health and Human Se...... ^_issn shall adopt rules to implement
this subsection.

SECTION 3.0238. Sections 81.101(1) and (4), Health and Safety Code, are amended
to read as follows:

(1) "AIDS" means acquired immune deficiency syndrome as defined by the Centers
for Disease Control and Prevention of the United States Public Health Service.

(4) "Blood bank" means a blood bank, blood center, regional collection center, tissue
bank, transfusion service, or other similar facility licensed by the Center for [Burea±
ofl Biologics Evaluation and Research of the United States Food and Drug Administra-
tion, accredited for membership in the AABB (formerly known as the American As-
sociation of Blood Banks), or qualified for membership in the American Association of
Tissue Banks.

SECTION 3.0239. Sections 81.102(a), (c), and (d), Health and Safety Code, are
amended to read as follows:
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(a) A person may not require another person to undergo a medical procedure or test
designed to determine or help determine if a person has AIDS or HIV infection, antibod-
ies to HIV, or infection with any other probable causative agent of AIDS unless:

(1) the medical procedure or test is required under Subsection (d), under Section
81.050, or under Article 21.31, Code of Criminal Procedure;

(2) the medical procedure or test is required under Section 81.090, and no objection
has been made under Section 81.090(1);

(3) the medical procedure or test is authorized under Chapter 545, Insurance Code;

(4) a medical procedure is to be performed on the person that could expose health
care personnel to AIDS or HIV infection, according to department rules [boeard
guideines] defining the conditions that constitute possible exposure to AIDS or HIV
infection, and there is sufficient time to receive the test result before the procedure is
conducted; or

(5) the medical procedure or test is necessary:

(A) as a bona fide occupational qualification and there is not a less discriminatory
means of satisfying the occupational qualification;

(B) to screen blood, blood products, body fluids, organs, or tissues to determine
suitability for donation;

(C) in relation to a particular person under this chapter;

(D) to manage accidental exposure to blood or other body fluids, but only if the
test is conducted under written infectious disease control protocols adopted by the
health care agency or facility;

(E) to test residents and clients of residential facilities of the department or the
Department of Aging and Disability Services [Texas D .tet of Mental Health
and Mental Rtardation ], but only if:

(i) the test result would change the medical or social management of the person
tested or others who associated with that person; and

(ii) the test is conducted in accordance with guidelines adopted by the residen-
tial facility or rules of the appropriate department [Texas Deartm..... f Ment
Health and Mental Retardato and aproe ~by the department ; or

(F) to test residents and clients of residential facilities of the Texas Juvenile
Justice Department [Yo..th Gmms.o.], but only if.

(i) the test result would change the medical or social management of the person
tested or others who associate with that person; and

(ii) the test is conducted in accordance with guidelines adopted by the Texas
Juvenile Justice Department [Youth G-mm---oo1.

(c) Protocols adopted under Subsection (a)(5)(D) [(a)(4(D)] must clearly establish
procedural guidelines with criteria for testing that respect the rights of the person with
the infection and the person who may be exposed to that infection. The protocols may
not require the person who may have been exposed to be tested and must ensure the
confidentiality of the person with the infection in accordance with this chapter.

(d) The executive commissioner [board] may adopt emergency rules for mandatory
testing for HIV infection if the commissioner files a certificate of necessity with the exec-
utive commissioner [boeard] that contains supportive findings of medical and scientific
fact and that declares a sudden and imminent threat to public health. The rules must
provide for:

(1) the narrowest application of HIV testing necessary for the protection of the pub-
lic health;

(2) procedures and guidelines to be followed by an affected entity or state agency
that clearly specify the need and justification for the testing, specify methods to be
used to assure confidentiality, and delineate responsibility and authority for carrying
out the recommended actions;
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(3) counseling of persons with seropositive test results; and

(4) confidentiality regarding persons tested and their test results.

SECTION 3.0240. Section 81.107(a), Health and Safety Code, is amended to read as
follows:

(a) In a case of accidental exposure to blood or other body fluids under Section
81.102(a)(5)(D) [....a(4*.)], the health care agency or facility may test a person
who may have exposed the health care worker to HIV without the person's specific
consent to the test.

SECTION 3.0241. Section 81.108, Health and Safety Code, is amended to read as
follows:

Sec. 81.108. TESTING BY INSURERS. The Insurance Code and any rules adopted
by the commissioner of insurance for the Texas Department [State Board] of Insurance
exclusively govern all practices of insurers in testing applicants to show or help show
whether a person has AIDS or HIV infection, antibodies to HIV, or infection with any
other probable causative agent of AIDS.

SECTION 3.0242. Section 81.159(a), Health and Safety Code, is amended to read as
follows:

(a) The commissioner shall designate health care facilities throughout the state that
are capable of providing services for the examination, observation, isolation, or treat-
ment of persons having or suspected of having a communicable disease. However, the
commissioner may not designate:

(1) a nursing facility [homre] or custodial care home required to be licensed under
Chapter 242; or

(2) an ICF-IID [intrmed.iat earefate.,ilt for the mentally retard . ] required to be
licensed under Chapter 252.

SECTION 3.0243. Section 81.166(d), Health and Safety Code, is amended to read as
follows:

(d) The notification of probable cause hearing shall read as follows:
(Style of Case)

NOTIFICATION OF PROBABLE CAUSE HEARING

On this the - day of , 20 - [19 ], the
undersigned hearing officer heard evidence concerning the need for protective custody of

(hereinafter referred to as proposed patient). The proposed patient
was given the opportunity to challenge the allegations that the proposed patient [(sle]
presents a substantial risk of serious harm to self or others.

The proposed patient and the proposed patient's [his or her] attorney
have been given written notice that the

proposed patient was placed under an order of protective custody and the reasons for
such order on (date of notice).

I have examined the affidavit of medical evaluation and
(other evidence considered). Based on this evidence, I find that there is probable cause to
believe that the proposed patient presents a substantial risk of serious harm to self
[himsef or he sJfl (yes - or no __ ) or others (yes - or no __ ) such
that the proposed patient [(s-)he] cannot be at liberty pending final hearing because the
proposed patient [(s-)he] is infected with or is reasonably suspected of being infected with
a communicable disease that presents an immediate threat to the public health and the
proposed patient [(-)he] has failed or refused to comply with the orders of the health
authority or the [Texas] Department of State Health Services delivered on

(date of service)

SECTION 3.0244. Section 81.178(d), Health and Safety Code, is amended to read as
follows:

(d) The appropriate courts of this state retain jurisdiction to inquire at any time into
the person's [mental] condition and the necessity of the person's continued commitment.
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SECTION 3.0245. Sections 81.211(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) In the case of a person who is not a resident of this state and who may be admit-
ted to a public health [stat-e ] hospital in accordance with Section 13.046, the at-
torney general, at the request of the department, shall file a copy of an order issued by a
court of another state that authorizes the commitment of the person to a health care fa-
cility for inpatient care in the manner provided by Chapter 35, Civil Practice and Reme-
dies Code, for enforcement-of foreign judgments.

(b) The application must be filed with the district court in the county in which the
public health [state-chest] hospital to which the person will be admitted is located.

SECTION 3.0246. Section 81.304, Health and Safety Code, is amended to read as
follows:

Sec. 81.304. MINIMUM STANDARDS. The executive commissioner [board] by rule
shall adopt minimum standards to implement the exposure control plan and the other
provisions of this subchapter. The rules shall be analogous to standards adopted by the
federal Occupational Safety and Health Administration. Each governmental unit shall
comply with the minimum standards adopted under this subchapter.

SECTION 3.0247. Section 81.305(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [board] by rule shall recommend that governmental
units implement needleless systems and sharps with engineered sharps injury protec-
tion for employees.

SECTION 3.0248. Sections 81.306(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [boa]rd by rule shall require that information concern-
ing exposure incidents be recorded in a written or electronic sharps injury log to be
maintained by a governmental unit. This information must be reported to the depart-
ment and must include:

(1) the date and time of the exposure incident;

(2) the type and brand of sharp involved in the exposure incident; and

(3) a description of the exposure incident, including:

(A) the job classification or title of the exposed employee;

(B) the department or work area where the exposure incident occurred;

(C) the procedure that the exposed employee was performing at the time of the
incident;

(D) how the incident occurred;

(E) the employee's body part that was involved in the exposure incident; and

(F) whether the sharp had engineered sharps injury protection and, if so, whether
the protective mechanism was activated and whether the injury occurred before,
during, or after the activation of the protective mechanism.

(c) All information and materials obtained or compiled by the department in connec-
tion with a report under this section are confidential and not subject to disclosure under
Chapter 552, Government Code, and not subject to disclosure, discovery, subpoena, or
other means of legal compulsion for their release by the department. The department
shall make available, in aggregate form, the information described in Section 81.305(b)
and this section, provided that the name and other information identifying the facility is
deleted and the information is provided according to public health regions established by
the executive commissioner [department].

SECTION 3.0249. Sections 81.307(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The department, in accordance with rules adopted by the executive commissioner

212

Ch. 1, § 3.0245



84th LEGISLATURE-REGULAR SESSION

[board], shall implement a registration program for existing needleless systems and
sharps with engineered sharps injury protection.

(c) The department shall collect [e1hargel a fee to register a device in an amount
established by rule by the executive commissioner [beard]. The fees collected under, this
section may be appropriated only to the department to implement this subchapter.

SECTION 3.0250. Section 81.352(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [depenrtmeft] shall adopt rules to govern:

(1) the form and content of the sign required by Subsection (a) and the manner and
place of posting of the sign; and

(2) the form and content of the written warning required by Subsection (a).

SECTION 3.0251. Sections 81.353(a) and (d), Health and Safety Code, are amended
to read as follows:

(a) The department may assess an administrative penalty if a person violates this
subchapter [section] or a rule adopted under this subchapter [seetiof].

(d) The enforcement of the penalty may be stayed during the time the order is under
judicial review if the person pays the penalty to the clerk of the court or files a super-
sedeas bond with the court in the amount of the penalty. A person who cannot afford to
pay the penalty or file the bond may stay the enforcement by filing an affidavit in the
manner required by the Texas Rules of Civil Procedure for a party who cannot afford to
file security for costs, subject to the right of the department [board] to contest the affida-
vit as provided by those rules.

SECTION 3.0252. Section 82.004, Health and Safety Code, is amended to read as
follows:

Sec. 82.004. REGISTRY REQUIRED. The department [board] shall maintain a can-
cer registry for the state.

SECTION 3.0253. Section 82.005(b), Health and Safety Code, is amended to read as
follows:

(b) The cancer registry must include:

(1) a record of the cases of cancer that occur in the state; and

(2) information concerning cancer cases as the executive commissioner [board]
considers necessary and appropriate for the recognition, prevention, cure, or control of
cancer.

SECTION 3.0254. Section 82.006, Health and Safety Code, is amended to read as
follows:

Sec. 82.006. EXECUTIVE COMMISSIONER AND DEPARTMENT [BOARD]
POWERS. (a) To implement this chapter, the executive commissioner [board] may [t

[(--)] adopt rules that the executive commissioner [board] considers necessary. [f]
(b) To implement this chapter, the department may:

(1) [(-2)] execute contracts considered [that the board e 0  ]necessary;

(2) [(B)] receive the data from medical records of cases of cancer that are in the
custody or under the control of clinical laboratories, health care facilities, and health
care practitioners to record and analyze the data directly related to those diseases;

(3) [(4)] compile and publish statistical and other studies derived from the patient
data obtained under this chapter to provide, in an accessible form, information that is
useful to physicians, other medical personnel, and the general public;

(4) [(W)] comply with requirements as necessary to obtain federal funds in the
maximum amounts and most advantageous proportions possible;

(5) [( )] receive and use gifts made for the purpose of this chapter; and

(6) [(M7] limit cancer reporting activities under this chapter to specified geographic
areas of the state to ensure optimal use of funds available for obtaining the data.
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SECTION 3.0255. Sections 82.008(a), (b), and (e), Health and Safety Code, are
amended to read as follows:

(a) To ensure an accurate and continuing source of data concerning cancer, each
health care facility, clinical laboratory, and health care practitioner shall furnish to the
department [board or it rep t ., on request, data the executive commissioner
[board considers necessary and appropriate that is derived from each medical record
pertaining to a case of cancer that is in the custody or under the control of the health
care facility, clinical laboratory, or health care practitioner. The department may not
request data that is more than three years old unless the department is investigating a
possible cancer cluster.

(b) A health care facility, clinical laboratory, or health care practitioner shall furnish
the data requested under Subsection (a) in a reasonable format prescribed by [the]
department rule and within six months of the patient's admission, diagnosis, or treat-
merit for cancer unless a different period is prescribed by the United States Department
of Health and Human Services.

(e) The executive commissioner [board] shall adopt procedures that ensure adequate
notice is given to the health care facility, clinical laboratory, or health care practitioner
before the department accesses data under Subsection (d).

SECTION 3.0256. Section 82.009(b), Health and Safety Code, is amended to read as
follows:

(b) Medical or epidemiological information may be released:

(1) for statistical purposes in a manner that prevents identification of individuals,
health care facilities, clinical laboratories, or health care practitioners;

(2) with the consent of each person identified in the information; or

(3) to promote cancer research, including release of information to other cancer
registries and appropriate state and federal agencies, under rules adopted by the exec-
utive commissioner [board] to ensure confidentiality as required by state and federal
laws.

SECTION 3.0257. Section 82.011, Health and Safety Code, is amended to read as
follows:

Sec. 82.011. EXAMINATION AND SUPERVISION NOT REQUIRED. This chapter
does not require an individual to submit to any medical examination or supervision or to
examination or supervision by the department [bGard or its reprsntatives].

SECTION 3.0258. Sections 84.003(b), (c), (d), and (e), Health and Safety Code, are
amended to read as follows:

(b) Blood lead levels in adults are laboratory findings that are reportable to the
department as provided by department [boafrd] rule.

(c) The executive commissioner [board] may adopt rules that require other occupational
conditions to be reported under this chapter. Before the executive commissioner [board]
requires another occupational condition to be reported, the executive commissioner
[board must find that the condition:

(1) has a well-understood etiology;

(2) results predominantly from occupational exposures; and

(3) is preventable.

(d) The executive commissioner [board] shall maintain a list of reportable conditions.

(e) The executive commissioner [board] shall adopt rules necessary to administer and
implement this chapter.

SECTION 3.0259. Section 84.004(c), Health and Safety Code, is amended to read as
follows:

(c) The executive commissioner [board] shall prescribe the form and method of
reporting. The executive commissioner [board] may require the reports to contain any in-
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formation necessary to achieve the purposes of this chapter, including the person's
name, address, age, sex, race, occupation, employer, and attending physician.

SECTION 3.0260. Section 84.005(b), Health and Safety Code, is amended to read as
follows:

(b) The department may seek, receive, and spend any funds received through ap-
propriations, grants, or donations from public or private sources for the purpose of
identifying, reporting, or preventing those occupational conditions that have been
determined by the executive commissioner [board] to be injurious or to be a threat to the
public health, subject to any limitations or conditions prescribed by the legislature.

SECTION 3.0261. Section 84.006(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [board] shall adopt rules establishing procedures to
ensure that all information and records maintained by the department under this
chapter are kept confidential and protected from release to unauthorized persons.

SECTION 3.0262. Section 84.007(b), Health and Safety Code, is amended to read as
follows:

(b) In performing the department's [commi ioner's] duty to prevent an occupational
condition, the department's [co--issior o- r the enisioner's] designee may enter at
reasonable times and inspect within reasonable limits all or any part of an area,
structure, or conveyance, regardless of ownership, that is not used for private residential
purposes.

SECTION 3.0263. Sections 85.002(1), (2), and (6), Health and Safety Code, are
amended to read as follows:

(1) "AIDS" means acquired immune deficiency syndrome as defined by the Centers
for Disease Control and Prevention of the United States Public Health Service.

(2) "Communicable disease" has the meaning assigned by Section 81.003 [(Gom-
m uaicable Disease Preveto an G ontrol Act].

(6) "Testing program" means a [tedieal] program using a diagnostic test approved
by the United States Food and Drug Administration to indicate the presence of HIV [to
test fbr AIDS, 11W infeetion, antibodies to 11W, or infcetion with any other probal
eastv a~gent of AIDS].

SECTION 3.0264. The heading to Subchapter A, Chapter 85, Health and Safety
Code, is amended to read as follows:

SUBCHAPTER A. GENERAL PROVISIONS AND EDUCATIONAL MATERI-
ALS [EDUCATION PROGRAMS]

SECTION 3.0265. Sections 85.004 and 85.005, Health and Safety Code, are amended
to read as follows:

Sec. 85.004. EDUCATIONAL MATERIALS [EDUCATION PROGRAMS]. (a) The
department shall develop model educational materials [eduatin prgrams to be avail-
able on the department's Internet website to educate the public about AIDS and HIV
infection.

(b) The [As part o f te- am, the department shall develop a modl] educational
materials must:

(1) include information [pamphle ] about methods of transmission and prevention of
HIV infection, [about] state laws relating to the transmission, and [to] conduct that
may result in the transmission of HIV; and [-]

(2) [(e) The prgrams must] be scientifically accurate and factually correct and
designed to:

(A) [(4-)] communicate to the public knowledge about methods of transmission and
prevention of HIV infection; and

(B) [(2)] educate the public about transmission risks in social, employment, and
educational situations[-
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[(8) edueiate healith eare wor kers anid heith faceility employees about methods of
transmison and prevention in their partieular wokpla~ ~nnts and

[(4) educate the publie about state laws relatngto thetransmssonad ordt
that may restilt in the tr ansmio of H11M.

Sec. 85.005. EDUCATIONAL MATERIALS DESIGNED FOR CERTAIN PERSONS;
SPECIFIC INFORMATION [8PECLbk CO)MPO)NENTS OF EDUCATION PROGRAM4S .
(a) The department shall include in the educational materials specific information
[edueatXin prans~ smpecial eepnet designed to reach:

(1) persons with behavior conducive to HIV transmission;

(2) persons younger than 18 years of age; and

(3) minority groups.

(b) In developing educational materials [designin eduatfin por m s] for ethnic
minorities and in assisting local community organizations in developing educational
materials [edueation programs] for minority groups, the department shall ensure that
the educational materials [programns] reflect the nature and spread of HIV infection in
minorities in this state.

SECTION 3.0266. The heading to Section 85.006, Health and Safety Code, is
amended to read as follows:

Sec. 85.006. EDUC7ATIONAL MATERIALS [EDUCATION PROCGRAMS] FOR [D18-
~AL] PERSONS WITH DISABILITIES.

SECTION 3.0267. Sections 85.006(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The department shall develop and promote the availability of educational materi-
als concerning HIV [edtteatioft] and prevention of HIV infection [piregraiftal specifically
designed to address the concerns of persons with physical or mental disabilities.

(b) In developing [Aesigiiing] those educational, materials [prograffs], the department
shall consult persons with disabilities or consult experts in the appropriate professional
disciplines.

SECTION 3.0268. The heading to Section 85.007, Health and Safety Code, is
amended to read as follows:

Sec. 85.007. EDUCATIONAL MATERIALS [EDUCGATION PRO)GRAMS] FOR
MINORS.

SECTION 3.0269. Sections 85.007(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The department shall give priority to developing model educational materials for
education programs for persons younger than 18 years of age.

(c) In addition, the educational materials [in the edueation program. intended for
persons younger than 18 years of age must:

(1) teach that sexual activity before marriage is likely to have harmful psychological
and physical consequences;

(2) teach adolescents ways to recognize and respond to unwanted physical and
verbal sexual advances;

(3) teach that the use of alcohol or drugs increases a person's vulnerability to
unwanted sexual advances; and

(4) emphasize the importance of attaining self-sufficiency before engaging, in sexual
activity.
SECTION 3.0270. Sections 85.008, 85.009, 85.010, and 85.011, Health and Safety

Code, are amended to read as follows:

Sec. 85.008. PROMOTION [DISTRIBUTION] OF AVAILABILITY OF EDUCA-
TIONAL MATERIALS [EDUCATION PROGRAMS]. [Ra~l The department shall
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determine where HIV education efforts are needed in this state and shall promote the
availability of educational materials on the department's Internet website [initiate
progra,-s] in those areas [by idnti,,,- ' lawX , resaurees].

1(b) The deartmen shall asitemuiis espeiall, those irual areas.., ini

establishing self-sustaining ed ucatio pro-rms I .- Publieand prvtaro ca.]
Sec. 85.009. AVAILABILITY OF EDUCATIONAL MATERIALS [EDUCATIO N

PR'RAMS AVAILABLE ON REQUEST]. The department shall make the educational
materials [the . .ato. programs] available on the department's Internet website for [to]
local governments and private businesses [on-reqtx-e].

Sec. 85.010. EDUCATIONAL COURSE FOR EMPLOYEES AND CLIENTS OF
HEALTH CARE FACILITIES. A health care facility licensed by the department or [;]
the [Tex"] Department of Aging and Disability Services [Mental Hecalth and Mental
Retadation ,or the Texas Department of Human. shall require its employees to
complete an educational course about HIV infection based on the model educational
materials [edueat-.n programs] developed by the department.

Sec. 85.011. CONTRACTS FOR EDUCATIONAL MATERIALS [EDUC.ATION
PRE]GAMS]. (a) The department may contract with any person, other than a person
who advocates or promotes conduct that violates state law, for the design and[j develop-
ment[, and distribution] of educational materials [e........ programs.

(b) This section does not restrict the inclusion in educational materials of [an -edtea-
tion program from pr-oviding] accurate information about different ways to reduce the
risk of exposure to or the transmission of HIV.

SECTION 3.0271. Sections 85.012(b) and (e), Health and Safety Code, are amended
to read as follows:

(b) The model workplace guidelines must include provisions stating that:

(1) all employees will receive some education about methods of transmission and
prevention of HIV infection and related conditions;

(2) accommodations will be made to keep persons with HIV infection employed and
productive for as long as possible;

(3) the confidentiality of employee medical records will be protected;

(4) HIV-related policies will be consistent with current information from public
health authorities, such as the Centers for Disease Control and Prevention of the
United States Public Health Service, and with state and federal law and regulations;

(5) persons with HIV infection are entitled to the same rights and opportunities as
persons with other communicable diseases; and

(6) employers and employees should not engage in discrimination against persons
with HIV infection unless based on accurate scientific information.

(e) Employers should be encouraged to adopt HIV-related workplace guidelines that
incorporate, at a minimum, the guidelines established by the department [boaft] under
this section.

SECTION 3.0272. Section 85.015(b), Health and Safety Code, is amended to read as
follows:

(b) Subsection (a)(2) does not restrict the inclusion in educational materials of [n
ed.ation program from providi g] accurate information about ways to reduce the risk
of exposure to or transmission of HIV.

SECTION 3.0273. Section 85.016, Health and Safety Code, is amended to read as
follows:

Sec. 85.016. RULES. The executive commissioner [bomd] may adopt rules necessary
to implement Subchapters A through F.

SECTION 3.0274. Sections 85.032 and 85.033, Health and Safety Code, are amended
to read as follows:
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Sec. 85.032. RULES; PROGRAM STRUCTURE. (a) The executive commissioner
[board] may adopt rules relating to:

(1) the services that may be furnished under the program;

(2) a system of priorities regarding the types of services provided, geographic areas
covered, or classes of individuals or communities targeted for services under the
program; and

(3) a process for resolving conflicts between the department and a program receiv-
ing money under this subchapter.

(b) Executive commissioner [Board] or department actions relating to service,
geographic, and other priorities shall be based on the set of priorities and guidelines
established under this section.

(c) In structuring the program and adopting rules, the department and the executive
commissioner, as appropriate, [board] shall attempt to:

(1) coordinate the use of federal, local, and private funds;

(2) encourage the provision of community-based services;

(3) address needs that are not met by other sources of funding;

(4) provide funding as extensively as possible across the regions of the state in
amounts that reflect regional needs; and

(5) encourage cooperation among local service providers.

Sec. 85.033. COORDINATION OF SERVICES. (a) To prevent unnecessary duplica-
tion of services, the executive commissioner [board] and the department shall seek to co-
ordinate the services provided by eligible programs under Subchapters A through G
with existing federal, state, and local programs.

(b) The department shall consult with the [Texas] Department of Aging and Disability
[11timn] Services and the commission to ensure that programs funded under this
subchapter complement and do not unnecessarily duplicate services provided through
the [Texas] Department of Aging and Disability [Hnnt]nI Services and the commission.

SECTION 3.0275. Section 85.041(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [board] may adopt rules relating to the information a
program is required to report to the department and shall adopt procedures and forms
for reporting the information to prevent unnecessary and duplicative reporting of data.

SECTION 3.0276. Section 85.044, Health and Safety Code, is amended to read as
follows:

Sec. 85.044. ADVISORY COMMITTEE. The executive commissioner [board] may ap-
point an advisory committee to assist in the development of procedures and guidelines
required by this subchapter.

SECTION 3.0277. Section 85.061(b), Health and Safety Code, is amended to read as
follows:

(b) The program shall assist hospital districts, local health departments, public or
nonprofit hospitals and clinics, nonprofit community organizations, and HIV-infected
individuals in the purchase of medications approved by the commissioner [bef]i~l that
have been shown to be effective in reducing hospitalizations due to HIV-related
conditions.

SECTION 3.0278. Section 85.062(a), Health and Safety Code, is amended to read as
follows:

(a) To be eligible for the program, an individual:

(1) must not be eligible for Medicaid benefits;

(2) must meet financial eligibility criteria set by department [board] rule;

(3) must not qualify for any other state or federal program available for financing
the purchase of the prescribed medication; and
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(4) must be diagnosed by a licensed physician as having AIDS or an HIV-related
condition or illness of at least the minimal severity set by the executive commissioner
[board].

SECTION 3.0279. Section 85.063, Health and Safety Code, is amended to read as
follows:

Sec. 85.063. PROCEDURES AND ELIGIBILITY GUIDELINES. The executive com-
missioner [board] by rule shall establish:

(1) application and distribution procedures;
(2) eligibility guidelines to ensure the most appropriate distribution of funds avail-

able each year; and
(3) appellate procedures to resolve any eligibility or funding conflicts.

SECTION 3.0280. Section 85.064(d), Health and Safety Code, is amended to read as
follows:

(d) The department shall deposit money received under this section in the state trea-
sury to the credit of the general revenue fund [HIV mdatio. fund a.d to the redit of a

0 .cca! tteeont in that fund that shall be established for eaeh entity sedn funds
.-- this seetion] -
SECTION 3.0281. Section 85.081(a), Health and Safety Code, is amended to read as

follows:
(a) The department shall develop, and the executive commissioner shall adopt, model

protocols for counseling and testing related to HIV infection. The protocols shall be made
available to health care providers on request.

SECTION 3.0282. Section 85.087(d), Health and Safety Code, is amended to read as
follows:

(d) The executive commissioner by rule [board] shall set the fee in an amount that is
reasonable and necessary to cover the costs of providing the course.

SECTION 3.0283. Section 85.088(a), Health and Safety Code, is amended to read as
follows:

(a) State-funded primary health, women's reproductive health, and sexually transmit-
ted disease clinics shall:

(1) make available to patients and clients information and educational materials
concerning the prevention of HIV infection; and

(2) provide or refer patients and clients to voluntary[-an,nynryotus, and affordable
counseling and H!V testing services, including the patient's or client's choice of anony-
mous or confidential HIV testing or counseling [programs eo enrning HMV inffction @

SECTION 3.0284. Sections 85.111(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) Each state agency annually shall provide to each state employee [an] educational
information [pfamphlet] about:

(1) methods of transmission and prevention of HIV infection;
(2) state laws relating to the transmission of HIV infection; and
(3) conduct that may result in the transmission of HIV infection.

(b) The educational information [pam-phlet] shall be provided to a newly hired state
employee on the first day of employment.

(c) The educational information [pamphlet] shall be based on the model developed by
the department and shall include the workplace guidelines adopted by the state agency.

SECTION 3.0285. Sdction 85.113, Health and Safety Code, is amended to read as
follows:

Sec. 85.113. WORKPLACE GUIDELINES FOR STATE CONTRACTORS. An entity
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that contracts with or is funded by any of the following state agencies to operate a
program involving direct client contact shall adopt and implement workplace guidelines
similar to the guidelines adopted by the agency that funds or contracts with the entity:

(1) the Department of Assistive and Rehabilitative Services [Texas ormisson on
Acohol and Drug A.ue,

R() the a s Gommisief for the Blind;
[(3) the Tea Gomsso for the Deaf and Hard of Hearing];
(2) [(4)] the Texas Juvenile Justice Department [P....... ..... i.n];

(3) [(5)1 the Texas Department of Criminal Justice;

(4) [(6) the Texas Youth G.. .,.....

[(-7)] the department;

(5) [(8)] the [Texas] Department of Aging and Disability [Humanl Services; and

(6) [W-)] the commission [Texas Deart of Mental Health ad M..ttJ, Rtard
tion) and

[(10) the Texas RehabilitatioGomC,,sin].
SECTION 3.0286. Section 85.114(b), Health and Safety Code, is amended to read as

follows:

(b) Education available under this section shall be based on the model educational
materials [edeato- program,-] developed by the department and tailored to the cultural,
educational, language, and developmental needs of the clients, inmates, patients, or
residents, including the use of Braille or telecommunication devices for the deaf.

SECTION 3.0287. Sections 85.116(b) and (d), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board] by rule shall prescribe the criteria that consti-
tute possible exposure to HIV under this section. The criteria must be based on activi-
ties the United States Public Health Service determines pose a risk of HIV infection.

(d) The cost of a state employee's testing and counseling shall be paid from funds ap-
propriated for payment of workers' compensation benefits to state employees. The State
Office of Risk Management [dira.tr of the workers' ,....n..ion: division of thet
trny gen.rs 's ffi..] shall adopt rules necessary to administer this subsection.

SECTION 3.0288. Section 85.201(a), Health and Safety Code, is amended to read as
follows:

(a) The legislature finds that:

(1) the Centers for Disease Control and Prevention of the United States Public
Health Service have made recommendations for preventing transmission of human
immunodeficiency virus (HIV) and hepatitis B virus (HBV) to patients in the health
care setting;

(2) the Centers for Disease Control and Prevention of the United States Public
Health Service have found that when health care workers adhere to recommended
infection-control procedures, the risk of transmitting HBV from an infected health
care worker to a patient is small, and the risk of transmitting HIV is likely to be even
smaller;

(3) the risk of transmission of HIV and HBV in health care settings will be
minimized if health care workers adhere to the Centers for Disease Control and
Prevention of the United States Public Health Service recommendations; and

(4) health care workers who perform exposure-prone procedures should know their
HIV antibody status; health care workers who perform exposure-prone procedures and
who do not have serologic evidence of immunity to HBV from vaccination or from
previous infection should know their HBsAg status and, if that is positive, should also
know their HBeAg status.

SECTION 3.0289. Section 85.202(4), Health and Safety Code, is amended to read as
follows:
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(4) "Universal precautions" means procedures for disinfection and sterilization of
reusable medical devices and the appropriate use of infection control, including hand
washing, the use of protective barriers, and the use and disposal of needles and other
sharp instruments as those procedures are defined by the Centers for Disease Control
and Prevention of the United States Public Health Service.

SECTION 3.0290. Sections 85.257(c) and (d), Health and Safety Code, are amended
to read as follows:

(c) Counseling provided by a service provider, including written information provided
under Subsection (a) and referrals, must conform with counseling protocols adopted by
the executive commissioner [board]. Except as provided by Section 85.256, the counseling
protocols must be consistent with the requirements of Section 81.109 and the protocols
adopted under Section 85.081.

(d) Counseling provided by a service provider under this section must be provided in
English and in Spanish. The department [board] may require a service provider to
provide counseling in another language if the department [board] finds that the service
provider is marketing home collection kits in a community in which a significant portion
of the population speaks a language other than English or Spanish.

SECTION 3.0291. Section 85.258(c), Health and Safety Code, is amended to read as
follows:

(c) In addition to the labeling requirements in Subsections (a) and (b), a home collec-
tion kit labeled in Spanish must also be available. The department [board] may require a
service provider to label a home collection kit in another language if the department
[board] finds that the service provider is marketing home collection kits in a community
in which a significant portion of the population speaks a language other than English or
Spanish.

SECTION 3.0292. Section 85.275(f), Health and Safety Code, is amended to read as
follows:

(f) The assistant presiding officer shall:

(1) perform the duties of the presiding officer if the presiding officer is absent or is
not able to perform those duties because of disability [beeemes blcd]; and

(2) complete the unexpired portion of the presiding officer's term if the office of the
presiding officer becomes vacant.

SECTION 3.0293. Section 87.001(7), Health and Safety Code, is amended to read as
follows:

(7) "Health facility" includes:

(A) a general or special hospital licensed by the department under Chapter 241;

(B) a physician-owned or physician-operated clinic;

(C) a publicly or privately funded medical school;

(D) a state hospital operated by the department or a state supported living center
operated [chool maintained and managed] by the [Texas] Department of Aging and
Disability Services [Mental Health and Mental Retardation];

(E) a genetic evaluation and counseling center;

(F) a public health clinic conducted by a local health unit, health department, or
public health district organized and recognized under Chapter 121;

(G) a physician peer review organization; and

(H) another facility specified by department [beard] rule.

SECTION 3.0294. Sections 87.002(c) and (d), Health and Safety Code, are amended
to read as follows:

(c) The department may release medical, epidemiological, or toxicological information:

(1) for statistical purposes, if released in a manner that prevents the identification
of any person;
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(2) with the consent of each person identified in the information or, if the person is
a minor, the minor's parents, managing conservator, guardian, or other person who is
legally authorized to consent;

(3) to medical personnel, appropriate state agencies, health authorities, regional
directors, and public officers of counties and municipalities as necessary to comply
with this chapter and department [board] rules relating to the identification, monitor-
ing, and referral of children with birth defects;

(4) to appropriate federal agencies, such as the Centers for Disease Control and
Prevention of the United States Public Health Service; or

(5) to medical personnel to the extent necessary to protect the health or life of the
child identified in the information.

(d) The executive commissioner [A board mmbr], the commissioner, another em-
ployee of the department, or an authorized agent may not be examined in a civil, crimi-
nal, special, or other proceeding as to the existence or contents of pertinent records of or
reports or information about a child identified or monitored for a birth defect by the
department without the consent of the child's parents, managing conservator, guardian,
or other person authorized by law of this state or another state or by a court order to
give consent.

SECTION 3.0295. Section 87.021, Health and Safety Code, is amended to read as
follows:

Sec. 87.021. SURVEILLANCE PROGRAM; REGISTRY ESTABLISHED. (a) The ex-
ecutive commissioner [board] shall establish in the department a program to:

(1) identify and investigate certain birth defects in children; and

(2) maintain a central registry of cases of birth defects.

(b) The executive commissioner [board] may authorize the department to implement a
statewide program or to limit the program to a part or all of one or more public health
regions, depending on the funding available to the department. In establishing the
program, the executive commissioner [board] shall consider:

(1) the number and geographic distribution of births in the state;

(2) the trained personnel and other departmental resources that may be assigned to
the program activities; and

(3) the occurrence or probable occurrence of an urgent situation that requires or will
require an unusual commitment of the department's personnel and other resources.

(c) The [board and the] department shall design the program so that the program will:

(1) provide information to identify risk factors and causes of birth defects;

(2) provide information on other possible causes of birth defects;

(3) provide for the development of strategies to prevent birth defects;

(4) provide for interview studies about the causes of birth defects;

(5) together with other departmental programs, contribute birth defects data to a
central registry;

(6) provide for the appointment of authorized agents to collect birth defects informa-
tion; and

(7) provide for the active collection of birth defects information.

(d) The executive commissioner [board] shall adopt rules to govern the operation of the
program and carry out the intent of this chapter. At a minimum, the rules shall:

(1) use a medically recognized system to specify the birth defects to be identified
and investigated;

(2) select a system for classifying the birth defects according to the public health
significance of each defect to prioritize the use of resources;

(3) develop a system to select and specify the cases to be investigated;
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(4) specify a system for selecting the demographic areas in which the department
may undertake investigations; and

(5) prescribe the training and experience a person must have for appointment as an
authorized agent of the department.

(e) In adopting the rules required by Subsection (d), the executive commissioner [beardI
shall consider at least:

(1) the known incidence and prevalence rates of a birth defect in the state or por-
tions of the state;

(2) the known incidence and prevalence rates of a particular birth defect in specific
population groups who live in the state or portions of the state;

(3) the morbidity and mortality resulting from the birth defect; and

(4) the existence, cost, and availability of a strategy to prevent and treat the birth
defect.

(f) In addition to providing fbr the active collection of birth defects information under
Subsection (c)(7), the [board and the] department may design the program to also provide
for the passive collection of that information.

SECTION 3.0296. Section 87.022, Health and Safety Code, is amended to read as
follows:

Sec. 87.022. DATA COLLECTION. (a) To ensure an accurate source of data neces-
sary to investigate the incidence, prevalence, and trends of birth defects, the executive
commissioner [board] may require a health facility, health professional, or midwife to
make available for review by the department or by an authorized agent medical records
or other information that is in the facility's, professional's, or midwife's custody or
control and that relates to the occurrence of a birth defect specified by the executive com-
missioner [boai].

(b) The executive commissioner [ieoai] by rule shall prescribe the manner in which re-
cords and other information are made available to the department.

(c) The executive commissioner [board] shall adopt procedural rules to facilitate
cooperation between the health care facility, health professional, or midwife and a
department employee or authorized agent, including rules for notice, requests for medi-
cal records, times for record reviews, and record management during review.

SECTION 3.0297. Section 87.023, Health and Safety Code, is amended to read as
follows:

Sec. 87.023. REFERRAL FOR SERVICES. A child who meets the medical criteria
prescribed by department [befair] rule, and the child's family, shall be referred to the
department's case management program for guidance in applying for financial or medi-
cal assistance available through existing state and federal programs.

SECTION 3.0298. Sections 87.061(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The department shall use the registry to:
(1) investigate the causes of birth defects and other health conditions as authorized

by Texas statutes;

(2) design and evaluate measures to prevent the occurrence of birth defects and
other health conditions; and

(3) conduct other investigations and activities necessary for the executive commis-
sioner [b ai] and department to fulfill their obligation to protect the health of the
public.

(c) The department may store in the central registry information that is obtained
from the section of the birth certificate entitled "For Medical and Health Use Only."
This information may be used only as provided by Section 192.002(b), [941.002(b),] re-

lating to the form and contents of the birth certificate.
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SECTION 3.0299. Section 87.063(a), Health and Safety Code, is amended to read as
follows:

(a) The commissioner and the department's committee for the protection of human
subjects shall review each research proposal that requests the use of information in the
central registry. The executive commissioner [board] shall adopt rules establishing
criteria to be used in deciding if the research design should be approved. A proposal that
meets the approval criteria is considered to establish a valid interest as required by Sec-
tion 87.062(a), and the commissioner and the committee shall authorize the researcher
to review the records relevant to the research proposal and to contact cases and controls.

SECTION 3.0300. Sections 88.001(6), (7), (9), and (11), Health and Safety Code, are
amended to read as follows:

(6) "Reference level" ["Bod.ladlevelsf..nc.] means the presence of blood lead
concentrations suspected to be associated with mental and physical disorders due to
absorption, ingestion, or inhalation of lead as specified in the most recent reference
value [eriteri] issued by the [United State Department of Health and Human S r
vijs, United Statos Pu..b Health S..vi..,] Centers for Disease Control and Preven-
tion of the United States Public Health Service.

(7) "Lead poisoning" means the presence of a confirmed venous blood level
established by department [boardI rule in the range specified for medical evaluation
and possible pharmacologic treatment in the most recent criteria issued by the R4nited
States Dprtment of Health and Humn Sei-viees, United States P13lie Health Ser
viee] Centers for Disease Control and Prevention of the United States Public Health
Service.

(9) "Physician" means a person licensed to practice medicine by the Texas [Stete
Board-o Medical Board [ i ].

(11) "Regional director" means a physician appointed under Section 121.007 [by-the
board] as the chief administrative officer of a public health region as designated under
Chapter 121.

SECTION 3.0301. Sections 88.002(a), (b), and (d), Health and Safety Code, are
amended to read as follows:

(a) Except as specifically authorized by this chapter, reports, records, and information
furnished to a health authority, a regional director, or the department that relate to
cases or suspected cases of children with reportable blood lead levels [of co o d
poisoieng] are confidential and may be used only for the purposes of this chapter.

(b) Reports, records, and information relating to cases or suspected cases of childhood
lead poisoning and children with reportable blood lead levels [ef-ceireeir] are not public
information under the open records law, Chapter 552, Government Code, and may not
be released or made public on subpoena or otherwise except as provided by this chapter.

(d) The commissioner, a regional director or other department employee, a health
authority or employee of a public health district, a health authority or employee of a
county or municipal health department, or a public official of a county or municipality
may not be examined in a civil, criminal, special, or other proceeding as to the existence
or contents of pertinent records of or reports or information about a child identified,
examined, or treated for lead poisoning or about a child possessing reportable blood lead
levels [ofeoneern] by the department, a public health district, a local health department,
or a health authority without the consent of the child's parents, managing conservator,
guardian, or other person authorized by law to give consent.

SECTION 3.0302. Section 88.0025, Health and Safety Code, is amended to read as
follows:

Sec. 88.0025. CHILDHOOD LEAD POISONING PREVENTION. The executive com-
missioner may adopt [board may implement] policies and procedures to promote the
elimination of childhood lead poisoning within the state, and the department shall
implement all adopted policies and procedures. The executive commissioner [board] may
adopt measures to:
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(1) significantly reduce the incidence of childhood lead poisoning throughout the
state;

(2) improve public awareness of lead safety issues and educate both property own-
ers and tenants about practices that can reduce the incidence of lead poisoning; and

(3) encourage the testing of children likely to suffer the consequences of lead poison-
ing so that prompt diagnosis and treatment and the prevention of harm are possible.

SECTION 3.0303. Section 88.003, Health and Safety Code, is amended to read as
follows:

Sec. 88.003. REPORTABLE HEALTH CONDITION. (a) Childhood blood lead levels
that exceed the reference level [of-crener] are reportable.

(b) The executive commissioner [board] by rule may designate:

(1) blood lead concentrations in children that must be reported; and

(2) the ages of children for whom the reporting requirements apply.

(c) The executive commissioner [bofid] may adopt rules that establish a registry of
children with blood lead levels that exceed the reference le'vel [of coeeren] and lead
poisoning.

SECTION 3.0304. Section 88.004, Health and Safety Code, is amended to read as
follows:

Sec. 88.004. PERSONS REQUIRED TO REPORT. (a) A person required to report
childhood blood lead levels [of eoe eerit] shall report to the department in the manner
specified by department [board] rule. Except as provided by this section, a person
required by this section to report must make the report immediately after the person
gains knowledge of [thca or . .. peet- d -ease . l a child with a reportable blood lead
level [04 eor'ee ].

(b) A physician shall report a case or suspected case of childhood lead poisoning or of
a child with a reportable blood lead level [of-eneern] after the physician's first examina-
tion of a child for whom reporting is required by this chapter or department [board] rule.

(c) A person in charge of an independent clinical laboratory, a hospital or clinic labo-
ratory, or other facility in which a laboratory examination of a specimen derived from
the human body yields evidence of a child with a reportable blood lead level [ofteneen]
shall report the findings to the department as required by department [bord] rule.

(d) If a report is not made as required by Subsection (b) or (c), the following persons
shall report [a case or suipeeteda of fth" i",.th lea pcoi ning or] a child's report-
able blood lead level [of-eonen] and all information known concerning the child:

(1) the administrator of a hospital licensed under Chapter 241;

(2) a [p ... esionl registered nurse;

(3) an administrator or director of a public or private child care facility;

(4) an administrator of a home and community support services [hea4th] agency;

(5) an administrator or health official of a public or private institution of higher
education;

(6) a superintendent, manager, or health official of a public or private camp, home,
or institution;

(7) a parent, managing conservator, or guardian; and

(8) a health professional.

SECTION 3.0305. Sections 88.005(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [board] shall prescribe the form and method of report-
ing under this chapter, including a report in writing, by telephone, or by electronic data
transmission.

(b) The executive commissioner by rule [Board-rueal] may require the reports to contain
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any information relating to a case that is necessary for the purposes of this chapter,
including:

(1) the child's name, address, age, sex, and race;

(2) the child's blood lead concentration;

(3) the procedure used to determine the child's blood lead concentration; and

(4) the name of the attending physician.

SECTION 3.0306. Section 88.006(a), Health and Safety Code, is amended to read as
follows:

(a) A physician who attends a child during the child's hospitalization shall im-
mediately notify the department if the physician knows or suspects that the child has
lead poisoning or a blood lead level that exceeds the reference level [ofc nl and the
physician believes the lead poisoning or blood lead level [of-eoneer] resulted from the
child's exposure to a dangerous level of lead that may be a threat to the public health.

SECTION 3.0307. Section 88.007, Health and Safety Code, is amended to read as
follows:

Sec. 88.007. DEPARTMENT RULES FOR FOLLOW-UP CARE; COORDINATION
OF CARE. (a) The executive commissioner [dep arterAl may adopt rules establishing
standards for follow-up care provided to children with a confirmed blood lead level that
exceeds the reference level [of eoneerrn].

(b) Rules adopted under this section must meet any federal requirements for
coordinated follow-up care for children with confirmed blood lead levels that exceed the
reference level [of -eoeern] and may include, in a manner consistent with current federal
guidelines:

(1) an environmental lead investigation of all or parts of a child's home environ-
ment, child-care facility, or child-occupied facility that may be a source of a lead haz-
ard causing or contributing to the child's lead exposure; and

(2) guidance to parents, guardians, and consulting physicians on how to eliminate
or control lead exposures that may be contributing to the child's blood lead level.

SECTION 3.0308. Section 88.009, Health and Safety Code, is amended to read as
follows:

Sec. 88.009. ENVIRONMENTAL LEAD INVESTIGATION PROCEDURES. The ex-
ecutive commissioner []epartmeftI may adopt rules establishing procedures for
environmental lead investigations of dwellings and other premises subject to this
chapter. The rules must meet, but may not exceed, any requirements established under
regulations adopted by the federal Environmental Protection Agency under Subchapter
IV, Toxic Substances Control Act (15 U.S.C. Section 2681 et seq.).

SECTION 3.0309. Section 89.001(5), Health and Safety Code, is amended to read as
follows:

(5) "Jail" means:

(A) a county jail; or

(B) a facility for the confinement of persons accused of an offense that is:

(i) operated by a municipality or a vendor under contract with a municipality
under Subchapter F [B], Chapter 351, Local Government Code; or

(ii) operated by a vendor under contract with a community supervision and cor-
rections department under Chapter 76, Government Code.

SECTION 3.0310. Section 89.011(a), Health and Safety Code, is amended to read as
follows:

(a) The governing body of a jail or community corrections facility, through the com-
munity supervision and corrections department, shall require that each employee or vol-
unteer working or providing services in a jail or a community corrections facility, who
meets the screening guidelines prescribed by department [board] rule, present to the
governing body a certificate signed by a physician that states that:
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(1) the employee or volunteer has been tested for tuberculosis infection in accor-
dance with department [board] rules; and

(2) the results of the test indicate that the person does not have tuberculosis.

'SECTION 3.0311. Section 89.051(a), Health and Safety Code, is amended to read as
follows:

(a) Each inmate in a jail or community corrections facility shall undergo a screening
test for tuberculosis infection approved by the executive commissioner [board] if:

(1) the inmate will probably be confined in jail or a community corrections facility
for more than seven days; and

(2) the inmate meets the screening guidelines prescribed by department [board)
rules.

SECTION 3.0312. Section 89.073, Health and Safety Code, is amended to read as
follows:

Sec. 89.073. ADOPTION OF LOCAL STANDARDS. (a) The standards prescribed by
this chapter and the rules adopted by the executive commissioner [board] relating to
screening tests or examinations for tuberculosis required for certain employees and
volunteers are minimum standards.

(b) With the prior approval of the department:

(1) a governing body may adopt and enforce standards for carrying out this chapter
if the standards are compatible with and equal to or more stringent than the stan-
dards prescribed by this chapter and department [the board's] rules; and

(2) a private facility may adopt and enforce standards for carrying out this chapter
if the standards are compatible with and equal to or more stringent than the stan-
dards prescribed by this chapter and department [the board's] rules.

(c) The executive commissioner [board] shall adopt substantive and procedural rules to
govern the submission of standards adopted under Subsection (b). At a minimum these
rules must contain:

(1) a procedure for the submission of standards for departmental review; and

(2) an internal departmental appeal process by which a governing body or private
entity may seek a review of the department's decision to reject proposed standards.

SECTION 3.0313. Section 89.101(1), Health and Safety Code, is amended to read as
follows:

(1) "Corrections facility" means:

(A) a jail or community corrections facility, without regard to whether the jail or
facility satisfies the requirements of Section 89.002;

(B) any correctional facility operated by or under contract with a division of the
Texas Department of Criminal Justice; or

(C) a detention facility operated by the Texas Juvenile Justice Department [youth
, mmission].

SECTION 3.0314. Section 92.002, Health and Safety Code, is amended to read as
follows:

Sec. 92.002. REPORTABLE INJURY; RULES. (a) Spinal cord injuries, traumatic
brain injuries, and submersion injuries are reportable to the department. The executive
commissioner [board] by rule shall define those terms for reporting purposes.

(b) The executive commissioner [board] may adopt rules that require other injuries to
be reported under this subchapter.

(c) The executive commissioner [board] shall maintain and revise, as necessary, the
list of reportable injuries.

(d) The executive commissioner [board] shall adopt rules necessary to administer this
subchapter.
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SECTION 3.0315. Section 92.003(c), Health and Safety Code, is amended to read as
follows:

(c) The department [board] shall prescribe the form and method of reporting. The
department [be]rdI may require the reports to contain any information, including the
person's name, address, age, sex, race, occupation, employer, and attending physician,
necessary to achieve the purposes of this subchapter.

SECTION 3.0316. Section 92.004(b), Health and Safety Code, is amended to read as
follows:

(b) The department may seek, receive, and spend any funds received through ap-
propriations, grants, donations, or contributions from public or private sources for the
purpose of. identifying, reporting, or preventing those injuries [that have be]
determined by the executive commissioner [beard] to be harmful or to be a threat to the
public health.

SECTION 3.0317. Sections 92.006(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board] shall adopt rules establishing procedures to
ensure that all information and records maintained by the department under this
subchapter are kept confidential and protected from release to unauthorized persons.

(c) The commissioner [direetor], the commissioner's [di]eetor's] designee, the executive
commissioner, or an employee of the department or commission may not be examined in
a judicial or other proceeding about the existence or contents of pertinent records of,
investigation reports of, or reports or information about a person examined or treated
for an injury without that person's consent.

SECTION 3.0318. Sections 92.007(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The department [deter or the director' dsignoe] may enter at reasonable times
and inspect within reasonable limits a public place or building, including a public
conveyance, in the department's [di]etorlsl duty to prevent an injury.

(c) The department [directr or the diretr-' designe] may not enter a private resi-
dence to conduct an investigation about the causes of injuries without first receiving
permission from a lawful adult occupant of the residence.

SECTION 3.0319. Section 92.010, Health and Safety Code, is amended to read as
follows:

Sec. 92.010. COORDINATION WITH DEPARTMENT OF ASSISTIVE AND
REHABILITATIVE SERVICES [TEXS REHABILITATION COMMIS 9I N]. The
department and the Department of Assistive and Rehabilitative Services [Tcxas Rehabil-
ita.t-o CGomm1....... ] shall enter into a memorandum of understanding to:

(1) exchange relevant injury data on an ongoing basis notwithstanding Section
92.006;

(2) maintain the confidentiality of injury data provided to the department by the
Department of Assistive and Rehabilitative Services [commission] in accordance with
Section 92.006 and Section 111.057, Human Resources Code; and

(3) cooperate in conducting investigations of spinal cord and traumatic brain
injuries.

SECTION 3.0320. Section 92.011(a), Health and Safety Code, is amended to read as
follows:

(a) The department and the Texas Traumatic Brain Injury Advisory Council
established [within the e , m n. I under Subchapter B shall:

(1) exchange relevant injury data on an ongoing basis to the extent allowed by Sec-
tion 92.006;

(2) maintain the confidentiality of injury data provided to the council by the depart-
ment in accordance with Section 92.006;
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(3) permit the council to review and comment on the department's [hoardis] rules
under Section 92.002(b) before therules are proposed; and

(4) cooperate in conducting investigations of traumatic brain injuries.
SECTION 3.0321. Section 92.052, Health and Safety Code, is amended to read as

follows:
Sec. 92.052. ADVISORY COUNCIL[; ASSOCIATED ACENG,. [(a)] The Texas

Traumatic Brain Injury Advisory Council is an advisory council within the commission
[&partnt].

[(b) Notwithstanding Subseetion (a), if, as a resuilt of legislationi vnatetin the 78t
Legislature, Regular Session, 2003, at state ageney other than thae depar tment is
designatedtoj ser' as the agu.±ey withjprimar y resonsibility imx reatin t, pjersonsov
phAial disabilities, the eoutlil is ant ad visory eoutteil within that state aguiwj and a
refrce.u in.this ehapte. to the departmenxt meuans that agency.]

SECTION 3.0322. Section 92.053(b), Health and Safety Code, is amended to read as
follows:

(b) The council is composed of 21 [-2-] members appointed as follows:

(1) eight public consumer members appointed by the executive commissioner [of
health and human senveces], at least three of whom must be individuals related to
persons with a traumatic brain injury and at least three of whom must be persons
with a brain injury;

(2) six professional members appointed by the executive commissioner [of health
and hum.an serviees], each of whom must have special training and interest in the
care, treatment, or rehabilitation of persons with a traumatic brain injury, with one
representative each from:

(A) acute hospital trauma units;
(B) the National Institute on [for] Disability and Rehabilitation Research

Traumatic Brain Injury Model System in this state;
(C) acute or post-acute rehabilitation facilities;
(D) community-based services;
(E) faculties of institutions of higher education; and
(F) providers in the areas of physical therapy, occupational therapy, or cognitive

rehabilitation; and

(3) seven [eight] state agency members, with one representative from each of the fol-
lowing agencies appointed by the chief executive officer of the agency:

(A) [Texas] Department of State Health Services;

(B) [Texas] Department of Aging and Disability [Hmf]n Services;
(C) Department of Assistive and Rehabilitative Services [Texas Depa tment o

Mental Health and Mental Retardation;

[(D) Texas Rehabitatfin Com mission;
(D) [(F)] Health and Human Services Commission;

(E) [(F)] Texas Education Agency;
(F) [(G)] Texas [Plannintg] Council for Developmental Disabilities; and
(G) [(I-D] Texas Department of Insurance.

SECTION 3.0323. Section 92.057, Health and Safety Code, is amended by amending
Subsections (b) and (c) and adding Subsection (b-i) to read as follows:

(b) Except as provided by Subsection (b-i), a [A] member who is a representative of a
state agency shall be reimbursed for travel expenses incurred while conducting council
business from the funds of the agency the person represents in accordance with the Gen-
eral Appropriations Act.
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(b-i) A member who is a representative of a health and human services agency listed
by Section 531.001(4), Government Code, shall be reimbursed for travel expenses incurred
while conducting council business from the funds of the commission in accordance with
the General Appropriations Act.

(c) If money is available for this purpose in the account established under Section
92.062(b), the commission [department] shall reimburse a public consumer member for
the member's actual and necessary expenses incurred in performing council duties,
including travel, meals, lodging, respite care for a dependent with a disability, and
telephone long-distance charges.

SECTION 3.0324. Section 92.060, Health and Safety Code, is amended to read as
follows:

Sec. 92.060. COMMISSION DUTIES [OF THE DEPARTMENT]. (a) The commis-
sion [dep a r.tet] shall:

(1) provide administrative support services to the council;

(2) accept gifts and grants on behalf of the council from any public or private entity;
(3) receive, deposit, and disburse gifts and grants for the council in accordance with

this subchapter and provide other administrative services in support of the council as
requested by and negotiated with the council; and

(4) enter into a memorandum of understanding with the council that delineates the
responsibilities of the commission [departmnent] and the council under this subchapter
and amend the memorandum as necessary to reflect changes in those responsibilities.

(b) The executive commissioner [board] may adopt rules as necessary to implement the
commission's [department's] duties under this subchapter and federal developmental
disability laws.

SECTION 3.0325. Section 92.062(b), Health and Safety Code, is amended to read as
follows:

(b) The [health and human sr-ices] commission shall deposit any money received
under Subsection (a) to the credit of the Texas Traumatic Brain Injury Advisory Council
account. The Texas Traumatic Brain Injury Advisory Council account is an account in
the general revenue fund that may be appropriated only for the purpose of carrying out
this subchapter.

SECTION 3.0326. Section 93.013(a), Health and Safety Code, is amended to read as
follows:

(a) The council may receive gifts and grants from any public or private source to
perform its duties under this chapter. The department shall accept the gifts on behalf of
the council [and shall deposit ... fid-do .... pt.d ti.nde this section to the redt of a
speeial aeetnt inthe geea reventi un a s required by Section 98.014].

SECTION 3.0327. Section 93.014, Health and Safety Code, is amended to read as
follows:

Sec. 93.014. FUNDS FOR CLINICAL RESEARCH [HEART DISEASE AND
STROKE RESOURCE FUND. (a) The heart diease and stroke wpsae fundip is aI
count of the general ieven fund].

[(b) The legislature may appropriate moe deposited t, the credit of the heart dis-
easad stro~ke reetre ud only to the couincil for.

[(1) heart disease aind stroke prevention, research, and .. edeal care for heart attack
and stroke vietims, anid

[(2) gran~ts to, nonprfit huatrt disease anid stok 5 waizat,,i.

[(c)] The council shall develop a policy governing the award of funds for clinical
research that follows scientific peer review guidelines for primary and secondary preven-
tion of heart disease or stroke or that follows other review procedures that are designed
to distribute those funds on the basis of scientific merit.

[(d) interest e ... from the m y e-tmeit of the heart dsase ft.d atr1ke resource find
shall be deposited to the credit of the f-d-.]
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SECTION 3.0328. Section 94.004(c), Health and Safety Code, is amended to read as
follows:

(c) The department may charge a fee for the course to persons other than employees
of entities receiving state or federal funds for hepatitis C counseling and testing
programs through a contract with the department. The executive commissioner by rule
[boea] shall set the fee in an amount necessary to cover the costs of providing the
course.

SECTION 3.0329. Section 95.002(f), Health and Safety Code, is amended to read as
follows:

(f) The office shall:

(1) provide educational and other material to assist local risk assessment activities;

(2) monitor the quality of risk assessment activities provided under this chapter;
and

(3) consult with the Texas Board of Nursing [Nurse Exam ,ir ] to determine the
training requirements necessary for a nurse or other person to conduct risk assess-
ment activities under this chapter. °

SECTION 3.0330. Section 95.051, Health and Safety Code, is amended to read as
follows:

Sec. 95.051. DEFINITION [DEFINITIO ]. In this subchapter, "public[t

[(1) "Department" means the Deatmn of State Health Seves
[(2) "Ex.utiv ........... r"mansthe. . utivcc mmi ner of the .Halth and

Hu1.man Servie Gomisiot-

[(8*-]Publie] health district" means a district created under Chapter 121.

SECTION 3.0331. Section 95A.001, Health and Safety Code, is amended to read as
follows:

Sec. 95A.001. DEFINITION [DEFINITIONS]. In this chapter, "council"[.

[(1) "Commiion" means theHealth anid Human SeriesGisin

[(2..ot.teil! means the Texas Diabetes Council.

SECTION 3.0332. Section 96.001(3), Health and Safety Code, is amended to read as
follows:

(3) "Health facility" includes:

(A) a general or special hospital licensed by the department under Chapter 241;

(B) a physician-owned or physician-operated clinic;

(C) a publicly or privately funded medical school;.

(D) a state hospital operated [or stat .h ..l maintained and managed] by the
department or a state supported living center operated by [Deptt .tme.t of State
Health Services or] the Department of Aging and Disability Services;

(E) a public health clinic conducted by a local health unit, health department, or
public health district organized and recognized under Chapter 121; and

(F) another facility specified by a rule adopted by the executive commissioner.

SECTION 3.0333. Section 98.110(a), Health and Safety Code, is amended to read as
follows:

(a) Notwithstanding any other law, the department may disclose information reported
by health care facilities under Section 98.103 or 98.1045 to other programs within the
department, to the commission [Hcalth and Human S ..... o^_.:_ to other
health and human services agencies, as defined by Section 531.001, Government Code,
and to the federal Centers for Disease Control and Prevention, or any other agency of
the United States Department of Health and Human Services, for public health research
or analysis purposes only, provided that the research or analysis relates to health care-
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associated infections or preventable adverse events. The privilege and confidentiality
provisions contained in this chapter apply to such disclosures.

SECTION 3.0334. Sections 101.001(1) and (3), Health and Safety Code, are amended
to read as follows:

(1) "Alzheimer's disease and related disorders support group" means a local, state,
or national organization that:

(A) is established to provide support services to aid persons with [victims- o
Alzheimer's disease and related disorders and their caregivers;

(B) encourages research into the cause, prevention, treatment, and care of persons
with [.ctim.s-ofl Alzheimer's disease and related disorders; and

(C) is dedicated to the development of essential services for persons with [victims
of] Alzheimer's disease and related disorders and their caregivers.
(3) "Primary family caregiver" means an individual who is a relative of a person

with [Mit-of] Alzheimer's disease or related disorders, who has or has had a major
responsibility for care and supervision of the person [victim], and who is not a profes-

.sional health care provider paid to care for the person [victim].

SECTION 3.0335. Section 101.002(a), Health and Safety Code, is amended to read as
follows:

(a) The Texas Council on Alzheimer's Disease and Related Disorders is composed of:

(1) five public members, one of whom is an individual related to a person with
[v it-of] Alzheimer's disease or related disorders but who is not a primary family
caregiver, one of whom is a primary family caregiver, two of whom are members of an
Alzheimer's disease and related disorders support group, and one of whom is an
interested citizen;

(2) seven professional members with special training and interest in Alzheimer's
disease and related disorders, with one representative each from nursing facilities
[homes], physicians, nurses, public hospitals, private hospitals, home health agencies,
and faculty of institutions of higher education; and

(3) the [chief ....ti officer or the offi.r' designate] representative from the
commission, department, and [Texas] Department of [oft] Aging and Disability Ser-
vices designated by the executive commissioner or commissioner of each agency, as ap-
plicable[, Texas Department of HumanServices, TexasDepartment of Mental Health
anid Mental RetardatXn, and Lon Term C.re Gorintn Couci for the Elderly].
SECTION 3.0336. Section 101.007(a), Health and Safety Code, is amended to read as

follows:

(a) The council shall:
(1) advise the department [bo rd] and recommend needed action for the benefit of

persons with [victims- of Alzheimer's disease and related disorders and for their
caregivers;

(2) coordinate public and private family support networking systems for primary
family caregivers;

(3) disseminate information on services and related activities for persons with
[victims -of] Alzheimer's disease and related disorders to the medical and health care
community, the academic community, primary family caregivers, advocacy associa-
tions, and the public;

(4) coordinate a volunteer assistance program primarily for in-home and respite
care services;

(5) encourage research to benefit persons with [victims - Alzheimer's disease and
related disorders;

(6) recommend to the department [board] disbursement of grants and funds avail-
able for the council; and
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(7) facilitate coordination of state agency services and activities relating to persons
with [vie6m -o Alzheimer's disease and related disorders.

SECTION 3.0337. Section 101.008, Health and Safety Code, is amended to read as
follows:

Sec. 101.008. DUTIES OF DEPARTMENT. The department shall:

(1) provide administrative assistance, services, and materials to the council;

(2) accept, deposit, and disburse funds made available to the council at the direction
of the executive commissioner [board];

(3) accept gifts and grants on behalf of the council from any public or private entity;

(4) maintain a population data base of persons with [vietins-ofl Alzheimer's disease
and related disorders in this state; and

(5) apply for and receive on behalf of the council any appropriations, gifts, or other
funds from the state or federal government or any other public or private entity,
subject to limitations and conditions prescribed by legislative appropriation.

SECTION 3.0338. Section 101.009(b), Health and Safety Code, is amended to read as
follows:

(b) The department [board] shall deposit any money received under Subsection (a) in
the state treasury [to the .rdit of the, AL heim r's diseas . .d related di oders...m.l
ftnid] to be used for the purposes of this chapter.

SECTION 3.0339. Section 101.010, Health and Safety Code, is amended to read as
follows:

Sec. 101.010. REPORT. Before September 1 of each even-numbered year, the council
shall submit a biennial report of the council's activities and recommendations to the
governor, lieutenant governor, speaker of the house of representatives, and members of
the legislature[, LngT---erm Care Co, natintX Coel fpr the Elderly, f,,d bad .

SECTION 3.0340. Sections 103.002(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) The Texas Diabetes Council is composed of 11 citizen members appointed from the
public and one representative each from the department, the commission [14ealth-and
Human Srvie. G..... a r]-, and the Department of Assistive and Rehabilitative
Services.

(b) The governor, with the advice and consent of the senate, shall appoint the follow-
ing citizen members:

(1) a licensed physician with a specialization in treating diabetes;

(2) a registered nurse with a specialization in diabetes education and training;

(3) a registered and licensed dietitian with a specialization in the diabetes educa-
tion field;

(4) a person with experience and training in public health policy;

(5) three consumer members, with special consideration given to persons active .in
the Texas affiliates of the Juvenile Diabetes Research Foundation (JDRF) or the
American Diabetes Association; and

(6) four members from the general public with expertise or demonstrated commit-
ment to diabetes issues.

(c) The commissioner, executive commissioner, and commissioner of assistive and
rehabilitative services [cLi ,., of the board f a h ageny listed i" S....etioan (.a)]
shall appoint that agency's representative to the council. Agency representatives shall be
nonvoting members of the council.

SECTION 3.0341. Section 103.008(b), Health and Safety Code, is amended to read as
follows:

(b) If the office of a member who is an agency representative becomes vacant, the com-
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missioner or executive commissioner, as appropriate, [ehairma of t. a.rd of that
agency shall appoint an agency representative to serve for the remainder of that
member's term.

SECTION 3.0342. Section 103.009, Health and Safety Code, is amended to read as
follows:

Sec. 103.009. REIMBURSEMENT. [(a)] The department shall reimburse council and
advisory committee members for travel and other necessary expenses incurred in
performing official duties as provided by Section 2110.004, Government Code [at-the
samrttepritdedfor state. emlye ir. the Ceneral ApjropiatiU..& AdM.

[(b) Funds for travel reimbursement shall be appropriated tothe depatment.]

SECTION 3.0343. Section 103.013(c), Health and Safety Code, is amended to read as
follows:

(c) The council shall make written recommendations for performing its duties under
this chapter to the executive commissioner [board] and the legislature. If the council
considers a recommendation that will affect an agency not represented on the council,
the council shall seek the advice and assistance of the agency before taking action on the
recommendation. The council's recommendations shall be implemented by the agencies
affected by the recommendations.

SECTION 3.0344. Section 103.0131(a), Health and Safety Code, is amended to read
as follows:

(a) In conjunction with developing each state plan described in Section 103.013, the
council shall conduct a statewide assessment of existing programs for the prevention of
diabetes and treatment of individuals with diabetes that are administered by the com-
mission [Health and H S..... - s C .mission] or a health and human services
agency, as defined by Section 531.001, Government Code. As part of the assessment, the
council shall collect data regarding:

(1) the number of individuals served by the programs;

(2) the areas where services to prevent diabetes and treat individuals with diabetes
are unavailable; and

(3) the number of health care providers treating individuals with diabetes under
the programs.

SECTION 3.0345. Section 103.015(a), Health and Safety Code, is amended to read as
follows:

(a) The council may receive gifts and grants from any public or private source to
perform its duties under this chapter. The department shall accept the gifts on behalf of
the council and shall deposit any funds accepted under this section to the credit of [a
ospal tt. u..t ...i the general revenue fund.

SECTION 3.0346. Sections 103.017(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The department, commission, and [the] Department of Assistive and Rehabilita-
tive Services[, and the Health and Human S...... Comission] shall work with the
council to jointly develop, produce, and implement a general public awareness strategy
focusing on diabetes, its complications, and techniques fbr achieving good management.
Each agency shall pay for the costs of producing and disseminating information on dia-
betes to clients served by that agency.

(c) The department, commission, and [the] Department of Assistive and Rehabilita-
tive Services[, and the Health and Human .ervces , o osso may jointly develop
and implement a statewide plan for conducting regional training sessions for public and
private service providers, including institutional health care providers, who have routine
contact with persons with diabetes.

SECTION 3.0347. Section 103A.007, Health and Safety Code, is amended to read as
follows:

Sec. 103A.007. DUTIES OF COUNCIL. The council using existing resources may

Ch. 1, § 3.0341
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conduct studies and advise the department, the commission [Halth and Human Ser
" m " ]ion , and the Texas Department of Insurance on:

(1) public use data, outcome data, and other information submitted to or collected
by the department under Chapter 108 or other law related to hemophilia or other
bleeding or clotting disorders and the department's disclosure and dissemination of
that information within and outside the department; and

(2) other issues that affect the health and wellness of persons living with hemophilia
or other bleeding or clotting disorders.

SECTION 3.0348. Section 104.011(a), Health and Safety Code, is amended to read as
follows:

(a) The statewide health coordinating council is composed of 17 members determined
as follows:

(1) the executive commissioner or a representative designated by the executive com-
missioner;

(2) the chair of the Texas Higher Education Coordinating Board or a representative
designated by the presiding officer;

(3) the commissioner or a representative designated by the commissioner;

(4) the commissioner [presidiftg-offier] of aging [the Department of Agin5 ] and dis-
ability services [Disability Services or a representative designated by the commis-
sioner of aging and disability services [presiding -ofeer]; and

(5) the following members appointed by the governor:

(A) three health care professionals from the allied health, dental, medical, mental
health, and pharmacy professions, no two of whom may be from the same profes-
sion;

(B) one registered nurse;

(C) two representatives of a university or health-related institution of higher
education;

(D) one representative of a junior or community college with a nursing program;

(E) one hospital administrator;

(F) one managed care administrator; and

(G) four public members.

SECTION 3.0349. Section 104.0112(c), Health and Safety Code, is amended to read
as follows:

(c) If the executive commissioner has knowledge that a potential ground for removal
exists, the executive commissioner shall notify the presiding officer of the council of the
potential ground. The presiding officer shall then notify the governor and the attorney
general that a potential ground for removal exists. If the potential ground for removal
involves the presiding officer, the executive commissioner shall notify the next highest
ranking officer of the council, who shall then notify the governor and the attorney gen-
eral that a potential ground for removal exists.

SECTION 3.0350. Section 104.023, Health and Safety Code, is amended to read as
follows:

Sec. 104.023. REVIEW OF STATE HEALTH PLAN. The statewide health coordinat-
ing council shall submit the state health plan to the commission [4ea.th and Hu..

... , .Gom...... for review and comment before the plan is sent to the governor.

SECTION 3.0351. Section 104.043(a), Health and Safety Code, is amended to read as
follows:

(a) If the department does not receive necessary data from an entity as required by
department [the exeettive ommisionr'.] rules, the department shall send to the entity
a notice requiring the entity to submit the data not later than the 30th day after the
date on which the entity receives the notice.
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SECTION 3.0352. Section 105.005, Health and Safety Code, is amended to read as
follows:

Sec. 105.005. RULES. The executive commissioner [of the Health and Human 5cr
vies .C.....ission] may adopt rules to govern the reporting and collection of data.

SECTION 3.0353. Section 107A.001, Health and Safety Code, is amended to read as
follows:

Sec. 107A.001. CENTER FOR ELIMINATION OF DISPROPORTIONALITY AND
DISPARITIES. The executive commissioner [of the Health and Hua..... Se_.es C
mission] shall maintain a center for elimination of disproportionality and disparities in
the commission [Health and Huma, ee Comm. -, ni to:

. (1) assume a leadership role in working or contracting with state and federal agen-
cies, universities, private interest groups, communities, foundations, and offices of
minority health to develop health initiatives to decrease or eliminate health and
.health access disparities among racial, multicultural, disadvantaged, ethnic, and
regional populations, including appropriate language services; and

(2) maximize use of existing resources without duplicating existing efforts.
SECTION 3.0354. Section 107A.003, Health and Safety Code, is amended to read as

follows:
Sec. 107A.003. FUNDING. The commission [Health a-nd Human Servies C-----

Mien] may distribute to the center unobligated and unexpended appropriations to be
used to carry out its powers.

SECTION 3.0355. Chapter 108, Health and Safety Code, is amended to read as
follows:

CHAPTER 108. [TE-A] HEALTH CARE DATA COLLECTION [INFORMA
TION COUNCIL

Sec. 108.001. DEPARTMENT DUTIES [CREATION OF COUNCIL]. The department
[Texas Health Care infor............. shall administer this chapter and report to the
governor, the legislature, and the public.

Sec. 108.002. DEFINITIONS. In this chapter:

(1) "Accurate and consistent data" means data that has been edited by the depart-
ment []ouneil and subject to provider validation and certification.

[() "Board" means the Texas Board of Health.]
(3) "Certification" means the process by which a provider confirms the accuracy and

completeness of the data set required to produce the public use data file in accordance
with department [eounei4] rule.

(4) "Charge" or "rate" means the amount billed by a provider for specific procedures
or services provided to a patient before any adjustment for contractual allowances.
The term does not include copayment charges to enrollees in health benefit plans
charged by providers paid by capitation or salary.

(4-a) "Commission" means the Health and Human Services Commission.

(6) "Data" means information collected under Section 108.0065 or 108.009 in the
form initially received.

[(7) "Department" means the Department of State Health Serviees.I
(8) "Edit" means to use an electronic standardized process developed and

implemented by department [eou]neil] rule to identify potential errors and mistakes in
data elements by reviewing data fields for the presence or absence of data and the ac-
curacy and appropriateness of data.

(8a) "Exectitive pmmispen" means the executive of the Health
and Huma. Be.vee UpCmmisspn.]

(9) "Health benefit plan" means a plan provided by:
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(A) a health maintenance organization; or

(B) an approved nonprofit health corporation that is certified under Section
162.001, Occupations Code, and that holds a certificate of authority issued by the
commissioner of insurance under Chapter 844, Insurance Code.

(10) "Health care facility" means:

(A) a hospital;

(B) an ambulatory surgical center licensed under Chapter 243;

(C) a chemical dependency treatment facility licensed under Chapter 464;

(D) a renal dialysis facility;

(E) a birthing center;

(F) a rural health clinic;

(G) a federally qualified health center as defined by 42 U.S.C. Section
1396d(l)(2)(B); or

(H) a free-standing imaging center.

(11) "Health maintenance organization" means an organization as defined in Sec-
tion 843.002, Insurance Code.

(12) "Hospital" means a public, for-profit, or nonprofit institution licensed or owned
by this state that is a general or special hospital, private mental hospital, chronic dis-
ease hospital, or other type of hospital.

(13) "Outcome data" means measures related to the provision of care, including:

(A) patient demographic information;

(B) patient length of stay;

(C) mortality;

(D) co-morbidity;

(E) complications; and

(F) charges.

(14) "Physician" means an individual licensed under the laws of this state to practice
medicine under Subtitle B, Title 3, Occupations Code.

(15) "Provider" means a physician or health care facility.

(16) "Provider quality" means the extent to which a provider renders care that,
within the capabilities of modern medicine, obtains for patients medically acceptable
health outcomes and prognoses, after severity adjustment.

(17) "Public use data" means patient level data relating to individual hospitaliza-
tions that has not been summarized or analyzed, that has had patient identifying in-
formation removed, that identifies physicians only by use of uniform physician identi-
fiers, and that is severity and risk adjusted, edited, and verified for accuracy and
consistency. Public use data may exclude some data elements submitted to the depart-
ment [ouitef].

(19) "Severity adjustment" means a method to stratify patient groups by degrees of
illness and mortality.

(20) "Uniform patient identifier" means a number assigned by the department
[eeurtef] to an individual patient and composed of numeric, alpha, or alphanumeric
characters.

(21) "Uniform physician identifier" means a number assigned by the department
[eoume4] to an individual physician and composed of numeric, alpha, or alphanumeric
characters.

(22) "Validation" means the process by which a provider verifies the accuracy and
completeness of data and corrects any errors identified before certification in accor-
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dance with department [eou]cil] rule.

[Sec. 108.0026. TRANJSFER O)F DUTIES; REFERENCE TO COUNCILH. (a) The pow
ers and duties of thc Texas Health Carp information vunfil under this ehaptr wvr
tr ansferred to the Depament of State Health 5cr1 ices in accordancee with Section 1.19,
Chapter 198 (H4.B. 2292), Acts of the 78th Lcgislatdrc, Regula Sesin 2008.

[(b) in this ehapter or other law, a reference to thc Texas Health Care informao
Cotincil mnsi the Departmnt of StateVHealth Seviees.

[See. 108.008. COU--NCIL CO)MPOSITIO)N, EXPEN SES. (a) The council is comnposc
of four ex offliei state a5ViiJ memabers anid 15 membersc appointed by the govr)o in 111

r ane with this section.
[(b) Th . .....ffii members of th-e eotmil are:

[(1) thc commissioner of pblic hcalth orthe commssioner's signce

[(2) the commissioner of health and human scricpsor thc commissioncr's de i n&-,
[(8) the commissioner of insurance or thc commissioncr's designe, and
[(4) the publiV iloiattt Llltl o the Vounsel's designee.

[(c) Thc gvernor hall appointtthef lloivnfmeml v ers of the cohni .

[(1) three representativcs of the business eomm anity, with at least onel representiIng
smatll businesses, who ) ar purchasers of hcalth carc bat w~ho arnt involvcd in th

pr1511)11r of health cWr o health ittd 1 airec-

[(2) two lVelVOsltativcs from 1 labor, one f who. is not direetly involed with
management of health carp benefits,

[(3) two represen lltativsc fVrn s s wh, vl h) are not profes ifo.nally lilynvlveVd in thc
paurchase, prvliion, adinistration,~ orV rview of health VaIVVor healthVlV SalaVV

[(4) two) repr..tativcs of hospitals;

[(5) oneV reVpresentative of health mtlellVIaIV V orallnain

[(6) thre rVepresenitati ve Vof physilians w ho are Vinlvolved in direct patient eai V, and

[() two membcrs who arc not profesoally irwolv ed in thc purchasV p1 . OI'l
administration, or titllzatolrlviewy of health e.an. or hcalth carp illclaa an. -d ~h
hay V Veapcfise

[(A) hcalth plannfing)
[(B) hca1ithc l

[(C) prvider quaality assoahlV,

[(D) informationl systems., or

[(E) the rcimbursement of medical ed-dcation and rsearch costs.

[(d) The Vhailni ap Vited b, and sevI es at the pleasur ol f the goeror Member
annuially shallelet a vlVehairan

[(c) A majoity of vi m tutes a quoru .................. am for the 'a-a-f ally

business. An act by the mlajority o) f the voti-ng memrsI preVsent at any meeting 5 at w ~
there Vis a jarim is 10 ViOdVed to be all aet of theVVoalil.

[( The Vu.il may appoinlt .... nlttV o and may elVt ally ffie.. sabo rda to

these provided for ir SuOVeetiVI (d).

[(g) The . .n.il shall appVint t hial adviory .i....tt.. and shall cons- ith
the appropriate tVh.ie.. ad i oy ..... 1littV 1 ith V..pect to a rule before the rule
tialy adopted by the coauncil. The Vcauleil is no1 t requare Vto Voiloalt with a teckffical ad

l01)y V1iittVe before ad1)ptill 5 an emergencuiy ruale in PVVVI dalVV with Secto
201:084, Covernment Code. The V1)aiiil shall submit em VIIIV 5Vliy rtte adopted byth

cotmcil to th----e aprpitedvisor comtefrrve notlterth an the first advie
VomittVV meeting that oeVVWD after the rle is adopted. The comcil may Voilat~t

the appopiatthna lad visory VomiittVV with 1 Vospet to other formal acetion of the

238

Ch. 1, § 3.0355



84th LEGISLATURE-REGULAR SESSION

.. uncA. A tec.r^al advior eonmittee may c lwith other profesonals as
nesay. Chatpter 2110, CGove1 ret Code, does ntalytrta advioriy eammittce

appoiitd unider ti-As subsection. The teehitieal advisory eomr±tteep shall irncludes

[(1) a technical advisory eomilttee that inedeo, among osther in1 dliidals, at Veast
five praetkling physiciaito lLenscd in this state to provide advice and reeermena
tions to the counci1 on the deeo m en1 t and implemen1tation of the methodology an
the interpretation of a provde qalty reor and datta under Sectionk 108.010,

f(2) a teehnieal advisoy eom m ttee eempsed of at leapt five priaWin5 physeat
heeniied in1 this state whohav been1 aetlvvlJ engaged iii organizd pee reiwaa
hospital in this state to provide adviee, ±reeemmendations, and peer review expetiset
the Aoin on.

[(A) the utsc of pee determinatinnhodetuaiitatinpitofnt alt ,

[(B3) the developmen1 t and interpreotation of data elements necessary to the deter
mlnation of quality inpatien.t t-orv; and

[(C) thet develpment and fonnat o'freportsi aninfornmation re-lating to provider
quality;

[(8) a technIcal ad-v-L1, t-omittee that incelud- providerso and eoin, ter to~ provide
advIce and reeommedations to the cotineil ritttin6 to t-duetatlon about the- develop-
ment and diseinatfi.n of, prvder reports and data;

[(4 a teet-Fntal ad viso1y -onmttec that ineltd-o re-presentatives of t-onotant-± and
each type of issucr of health benefit plans to assist thc ceoteil in wiliplyin w1 i th5c
tion 108.009(o); and

[(5) a tcchnlcal advs±, ii'iiittt-t-winpot-d of providers, t-tnsotaat-1o and individu
als who harve expertise in hospital informiiation systems, health intformation manage-
mcnt, qua1it, managemetnt, and set-tri± t, of t-onfidcntial data.
[(1) A mebe ofthe counckil may- not reeie omenat forsvieo the 1o~i.

H owe ver, the member shall be reinmbu±rt-d for the-.metmbr's atual and nccessary meals,
!edging6 , transportaion, an1 d in 1 eidvntal exape-nses if incurred while performing eoell
business.

H() A member of ant adviory ornrtt-t appointed by the codineil may not reeetiv
t-oiipoiiatioiorttrnimbursemeint-it of aniy t-aPt-iis iiit-aitd while- ser±ving on the- -oiam ittee.

[Q) Appioinltmets to the cotil shall be made without iregaid dto th- iaee oor i
ability, sex, religion,11 - .ge, r nati i1in1 f ap nt-- 1 .. Additionall-y, inang the-
appoliitmetst to the cotncll, the go;verno shall eoisider 9,eographfleal i opi -t-natioii.

[(k) A person may not serve ap a mem-1 ber~ of the t-oat-.l if the- pers on iteqired t
. tr a a obbistundrChapter 305, Governen Code-, because of the person's

act4-vities fort-lipensation on be-half of a professin related to the operatiof. ofth
eottmeil

[Sec. 108.004. MEETINCS. (a) Thet-ai-l, et-itt-A t-om1 itt-t-, and t-thnit-al advi
.ory committ-e-s are-p" ... j p n metngs law, Chapter 551, Covr e-f1 - - 1 A Code.

K(b) The counctel shall ine sot nt t-t- 0 a, but not less often than quafterly,to
perfom its dtes unider this chaptc1 .

[(c) The cotncll shall publish a notice of its met-ings in the-Teas Register.

[Sec. 108.0046. OPEN RECO)RDS. Subject to the restrictions of this chapter, the
etniis sbject to the opt reods law, Chapter 552, Cove-mrnent C ode.

[Sec. 108.005. TERMS. (a) The tem fte aeymmbrae oitrnt wth-
their terms of office. The appointed coaineil members set.es yea. staggeretd term&ii,
w ith the terms of five mem11bers exiinf Set- bt-~er 1 of each odd numbere vea..

[(b) A app--e-- fnmni .r.may not serve more than two full consecu

lt-lt its romni ter *removai "mnn t-tteeett. it a ember.r ofttl erou-- -

4() does not hatvo at the time of10& .. .O. .. . .. ... . .. ..
aLcoliiit-ent the oaihftatoi s r....red h; Xsetin
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[(2) does not mainPtain during service the qafiECatIon requred by Scion 108.008;

[(8) cannot discharge the member's duties fora substantial part of the term for
which the member is appoite.d beeattse ofiliness or isability; or

[(4) fails to attend at least one half of the rg lrl seheduled meetings that the
rnembbr is ligible to attend duin eaea ya.1

Sec. 108.006. POWERS AND DUTIES OF EXECUTIVE COMMISSIONER AND
DEPARTMENT [GOUNG11]. (a) The department [eou9e41 shall develop a statewide
health care data collection system to collect health care charges, utilization data,
provider quality data, and outcome data to facilitate the promotion and accessibility of
cost-effective, good quality health care. The executive commissioner or department, as ap-
plicable, [eou±neil] shall perform the following duties:

(1) the department shall direct the collection, dissemination, and analysis of data
under this chapter;

(2) [eoiitraet-with] the department shall [to] collect the data under this chapter;

(3) the executive commissioner shall adopt policies and rules necessary to carry out
this chapter, including rules concerning data collection requirements;

(4) the department shall build on and not duplicate other data collection required by
state or federal law, by an accreditation organization, or by department [naard] rule;

(5) working with appropriate agencies, the department, with the approval of the ex-
ecutive commissioner, shall review public health data collection programs in this state
and recommend, where appropriate, consolidation of the programs and any legislation
necessary to effect the consolidation;

(6) the department shall assure that public use data is made available and acces-
sible to interested persons;

(7) the executive commissioner shall prescribe by rule the process for providers to
submit data consistent with Section 108.009;

(8) the executive commissioner shall adopt by rule and the department shall imple-
ment a methodology to collect and disseminate data reflecting provider quality in ac-
cordance with Section 108.010;

(9) the department shall make reports to the legislature, the governor, and the pub-
lic on:

(A) the charges and rate of change in the charges for health care services in this
state;

(B) the effectiveness of the department [eetneiII in carrying out the legislative
intent of this chapter;

(C) if applicable, any recommendations on the need for further legislation; and

(D) the quality and effectiveness of health care and access to health care for all
citizens of this state;

(10) the department shall develop an annual work plan and establish priorities to
accomplish its duties;

(11) the department shall provide consumer education on the interpretation and
understanding of the public use or provider quality data before the data is dis-
seminated to the public;

(12) the department shall work with the commission IIHcalth and Hua Serie
Gommissimo] and each health and human services agency that administers a part of
the state Medicaid program to avoid duplication of expenditures of state funds for
computer systems, staff, or services in the collection and analysis of data relating to
the state Medicaid program;

(13) the department shall work with the Department of Information Resources in
developing and implementing the statewide health care data collection system and
maintain consistency with Department of Information Resources standards; and
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(14) the department shall develop and implement a health care information plan [to
be tised by the depaftmeftlI to:

(A) support public health and preventative health initiatives;
(B) assist in the delivery of primary and preventive health care services;
(C) facilitate the establishment of appropriate benchmark data to measure perfor-

mance improvements;
(D) establish and maintain a systematic approach to the collection, storage, and

analysis of health care data for longitudinal, epidemiological, and policy impact
studies; and

(E) develop and use system-based protocols to identify individuals and popula-
tions at risk.

(b) The department [eouneil] may:
(1) employ a [or cota.t with the departmet to empy . . tive] director and

other staff, including administrative personnel, necessary to comply with this chapter
and rules adopted under this chapter;

(2) engage professional consultants as it considers necessary to the performance of
its duties; and

(3) [adopt rules e i-'.ng .hi.h health .ar. fa-lic .. r.vid data tinder this
ehapter; tmd

[(W] apply for and receive any appropriation, donation, or other funds from the state
or federal government or any other public or private source, subject to Section 108.015
and limitations and conditions provided by legislative appropriation.
(b-I) The executive commissioner may adopt rules clarifying which health care facili-

ties must provide data under this chapter.

(c) The department [eounei4] may not establish or recommend rates of payment for
health care services.

(d) The department [eouncil] may not take an action that affects or relates to the va-
lidity, status, or terms of an interagency agreement [or a ...t ..th the d.partmt]
without the executive commissioner's [board's] approval.

(e) In the collection of data, the department [eouneil] shall consider the research and
initiatives being pursued by the United States Department of Health and Human Ser-
vices, the National Committee for Quality Assurance, and The [the] Joint Commission
[on, ediaton of Halthear rganizatio n to reduce potential duplication or
inconsistencies. The executive commissioner [eounee4] may not adopt rules that conflict
with or duplicate any federally mandated data collection programs or requirements of
comparable scope.

(f) The executive commissioner [eotm]ei shall prescribe by rule a public use data file
minimum data set that maintains patient confidentiality and establishes data accuracy
and consistency.

(g) The public use data file minimum data set as defined by department [eotnei] rule
is subject to annual review by the department [oto il wth- t- ... istotane of tho advi
..... committe .. .d. Setion 108.008(g)( ,]. The purpose of the review is to evaluate
requests to modify the existing minimum data set and editing process. A decision to
modify the minimum data set by the addition or deletion of data elements shall include
consideration of the value of the specific data to be added or deleted and the technical
feasibility of establishing data accuracy and consistency. The department [eounei4] may
also consider the costs to the department [eowetil] and providers associated with modify-
ing the minimum data set.

(h) In accordance with Section 108.0135, the department [eotueif] may release data
collected under Section 108.009 that is not included in the public use data file minimum
data set established under Subsection (M.

[See. 108.0062. DRUG PURCHASING COOPERATIVES. (a) Th eeinel shatll
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develop criteria for evaluating drug p.urhaain ee-nat1 ve that pureha. drugs on
behalf of co..0 rae1 0 and create an evalton form for es to evahate drug
pur.hinge tJper±at. vs

K(b) The couincil shall distribute the evaluatonfoms to the department, local heath
departments, the Texas Department of insuiranee, and the tetnotmev, proteeton dvio~
of the office of the attorne.y general.

[(c) The eoanrtil shl omplv the information from completed e; altiation forms and

Sec. 108.0065. POWERS AND DUTIES OF COMMISSION AND DEPARTMENT
[GONI] RELATING TO MEDICAID MANAGED CARE. (a) In this section, [t

[()"Commission" means the Health and Human Be.,ee 1'.t.seft

[()] "Medicaid managed care organization" means a managed care organization, as
defined by Section 533.001, Government Code, that is contracting with the commission
to implement the Medicaid managed care program under Chapter 533, Government
Code.

(b) The commission may direct the department [eoueci] to collect data under this
chapter with respect to Medicaid managed care organizations. The department [counci]
shall coordinate the collection of the data with the collection of data for health benefit
plan providers, but with the approval of the commission may collect data in addition to
the data otherwise required of health benefit plan providers.

(c) Each Medicaid managed care organization shall provide to the department the data
required by the executive commissioner [council] in the form required by the executive
commissioner [eourcil] or, if the data is also being submitted to the commission [or
Medcaid ope.rating agency], in the form required by the commission [or Medi c operat
ing-agency].

(d) Dissemination of data collected under this section is subject to Sections 108.010,
108.011, 108.012, 108.013, 108.014, and 108.0141.

(e) The commission shall analyze the data collected in accordance with this section
and shall use the data to:

(1) evaluate the effectiveness and efficiency of the Medicaid managed care system;

(2) determine the extent to which Medicaid managed care does or does not serve the
needs of Medicaid recipients in this state; and

(3) assess the cost-effectiveness of the Medicaid managed care system in comparison
to the fee-for-service system, considering any improvement in the quality of care
provided.

(h) The commission, using existing funds, may contract with an entity to comply with
the requirements under Subsection (e).

Sec. 108.007. REVIEW POWERS. (a) The [council, through the] department, [and]
subject to reasonable rules and guidelines, may:

" (1) inspect documents and records used by data sources that are required to compile
data and reports; and

(2) compel providers to produce accurate documents and records.

(b) The department [eerneil] may enter into a memorandum of understanding with a
state agency, including the division of the commission [Health and Human Servicea
Go.i.sion] responsible for the state Medicaid program, or with a school of public
health or another institution of higher education, to share data and expertise, to obtain
data for the department [eonei4l], or to make data available to the department [council].
An agreement entered into under this subsection must protect patient confidentiality.

[Sec. 108.008. DUTIES OF DEPATMENT. (a) The depjartment, as the. state healt
plamn .. 5* and develpme.nt a .... .. dr Chapter 104, is .esponsibl for the eolltt.
dat a under. Chapter 811.

[(b) The dvpaftrntnt shal:
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[a

)contract with the conil toj elleet data under this --at--,

) provide admflattve asoistancee to th otnel,

coordin.ate admnisntr ati ve resptmibilities with the couineil to avi d
duplicatton of th~e collectton of data and otner-duties,

on request of the eonel give thetnntrcil aeceup to datacollectedhy the depart

[(5) submit orassist t the eettncil's budget request to the legislature; n

[(6) work with the Department of information Resourep in devloping and

implmening theV statewide health care data collection oystvmn and maintain

tency with Depament of informiation Resouareestan.d~

[(c) The departmnit may not take anl ati that affetsor relates to the validity,
statuis, or terms of an interagviey a5 ±eemtnt or a eontraet with the eoauneil without the
eoundll 's approval.

[See. 108.0081. MEMORANDUM OF UNDERSTANDING. The ee t el gand th
department shall enter into a memorandum of understanding to implement the
department's dtes under Section 108.008(b). The memorandam of understand ing must
address!

[(1) payroll and trapve~l reimbursemevnt s
[(2) pr ha s i. . 1

[(3) perso el .

[(4) budget magmen.t E

[(5) ,.th e patmednt d a

[(6) meetti chdiati. s

[(7) any other administraivex sapps r erservices to be provided by the depart
ment for thevwgmil, and

[(8) the manner sii, tt the eoantil will reirs e ther depaent for the eostot
tvided by the departmeqnt for the ectn].

Sec. 108.0085. DUTIES OF ATTORNEY GENERAL. The attorney general shall
furnish the department [ectouni with advice and legal assistance that may be required
to implement this chapter.

Sec. 108.009. DATA SUBMISSION AND COLLECTION. (a) The department
[council] may collect, and, except as provided by Subsection [Subset stages oad) (d),
providers shall submit to the department [coencil or another entity as determined by
the department [eouncil], all data required by this section. The data shall be collected ac-
cording to uniform submission formats, coding systems, and other technical specifica-
tions necessary to make the incoming data substantially valid, consistent, compatible,
and manageable using electronic data processing, if available.

(b) The executive commissioner [cotcill shall adopt rules to implement the data
submission requirements imposed by Subsection (a) in appropriate stages to allow for
the development of efficient systems for the collection and submission of the data. A rule
adopted by the executive commissioner [eouncil that requires submission of a data ele-
ment that, before adoption of the rule, was not required to be submitted may not take
effect before the 90th day after the date the rule is adopted and must take effect not
later than the first anniversary after the date the rule is adopted.

(d) The department [council] may not collect data from individual physicians or from
an entity that is composed entirely of physicians and that is a professional association
organized under the former Texas Professional Association Act (Article 1528f, Vernon's
Texas Civil Statutes) or formed under the Texas Professional. Association Law, as
described by Section 1.008(l, Business Organizations Code, a limited liability partner-
ship organized under former Section 3.08, Texas Revised Partnership Act (Article 6132b-
3.08, Vernon's Texas Civil Statutes), or formed as described by Subchapter J, Chapter
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152, Business Orgqnizations Code, or a limited liability company organized under the
former Texas Limited Liability Company Act (Article 1528n, Vernon's Texas Civil
Statutes) or formed under the Texas Limited Liability Company Law, as described by
Section 1.008(e), Business Organizations Code, except to the extent the entity owns and
operates a health care facility in this state. This subsection does not prohibit the release
of data about physicians using uniform physician identifiers that has been collected from
a health care facility under this chapter.

(e) The department [eouneil] shall establish [the department-as] the single collection
point for receipt of data from providers. With the approval of the executive commissioner
[c, uncl and the bard ], the department may transfer collection of any data required to
be collected by the department under any other law to the statewide health care data
collection system.

(f) The executive commissioner [eotneil] may not require providers to submit data
more frequently than quarterly, but providers may submit data on a more frequent
basis.

(g) The department [eotnei] shall coordinate data collection with the data collection
formats used by federally qualified health centers. To satisfy the requirements of this
chapter:

(1) a federally qualified health center shall submit annually to the department
[eoeueff] a copy of the Medicaid cost report of federally qualified health centers; and

(2) a provider receiving federal funds under 42 U.S.C. Section 254b or[;] 254c[,-or
256] shall submit annually to the department [ee ]ei] a copy of the Uniform Data
System [Brai of C cfflmmn Reportng R - qn-o m ] data report developed by the
United States Department of [Ptblie] Health and Human Services [Serviee].

(h) The department shall coordinate data collection with the data submission formats
used by hospitals and other providers. The department shall accept data in the format
developed by the American National Standards Institute or its successor or other nation-
ally accepted standardized forms that hospitals and other providers use for other
complementary purposes.

(i) The executive commissioner [eouieil] shall develop by rule reasonable alternate
data submission procedures for providers that do not possess electronic data processing
capacity.

(k) The department [e]uneil] shall collect health care data elements relating to payer
type, the racial and ethnic background of patients, and the use of health care services by
consumers. The department [eourei4] shall prioritize data collection efforts on inpatient
and outpatient surgical and radiological procedures from hospitals, ambulatory surgical
centers, and free-standing imaging [radiology] centers.

(m) To the extent feasible, the department [eoteri4] shall obtain from public records
the information that is available from those records.

(o) A provider of a health benefit plan shall annually submit to the department
[e]une4] aggregate data by service area required by the Healthcare Effectiveness [14ealth
Plan Employer] Data and Information Set (HEDIS) as operated by the National Com-
mittee for Quality Assurance. The department [e]uneiU may approve the submission of
data in accordance with other methods generally used by the health benefit plan
industry. If the Healthcare Effectiveness [H..alth Plan Empl y , Data and Information
Set does not generally apply to a health benefit plan, the department [eotnei4] shall
require submission of data in accordance with other methods. This subsection does not
relieve a health care facility that provides services under a health benefit plan from the
requirements of this chapter. Information submitted under this section is subject to Sec-
tion 108.011 but is not subject to Section 108.010.

Sec. 108.010. COLLECTION AND DISSEMINATION OF PROVIDER QUALITY
DATA. (a) Subject to Section 108.009, the department [eoineil] shall collect data reflect-
ing provider quality based on a methodology and review process established through the
executive commissioner's [eouneil's] rulemaking process. The methodology shall identify
and measure quality standards and adhere to any federal mandates.
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(b) The department [eounei4l] shall study and analyze initial methodologies for obtain-
ing provider quality data, including outcome data.
. (c) The department [eet]eil shall test the methodology by collecting provider quality

data for one year, subject to Section 108.009. The department [eotmeil] may test using
pilot methodologies. After collecting provider quality data for one year, the department
[eotmeil] shall report findings applicable to a provider to that provider and allow the
provider to review and comment on the initial provider quality data applicable to that
provider. The department [eomecil] shall verify the accuracy of the data during this
review and revision process. After the review and revision process, provider quality data
for subsequent reports shall be published and made available to the public, on a time
schedule the department [eeunei] considers appropriate.

(d) If the department [eotmeil] determines that provider quality data to be published
under Subsection (c) does not provide the intended result or is inaccurate or inappropri-
ate for dissemination, the department [eeuteiff] is not required to publish the data or
reports based in whole or in part on the data. This subsection does not affect the release
of public use data in accordance with Section 108.011 or the release of information
submitted under Section 108.009(o).

(e) The executive commissioner [eet]nei] shall adopt rules allowing a provider to
submit concise written comments regarding any specific provider quality data to be
released concerning the provider. The department [eouneil] shall make the comments
available to the public at the office of the department [eoere,4] and in an electronic form
accessible through the Internet. The comments shall be attached to any public release of
provider quality data. Providers shall submit the comments to the department [eottneil]
to be attached to the public release of provider quality data in the same format as the
provider quality data that is to be released.

(f) The methodology adopted [by the-eet cil] for measuring quality shall include case-
mix qualifiers, severity adjustment factors, adjustments for medical education and
research, and any other factors necessary to accurately reflect provider quality.

(g) In addition to the requirements of this section, any release of provider quality data
shall comply with Sections 108.011(e) and (f).

(h) A provider quality data report may not identify an individual physician by name,
but must identify the physician by the uniform physician identifier designated by the
department [eouneff] under Section 108.011(c).

(i) The department [eounle] shall release provider quality data in an aggregate form
without uniform physician identifiers when[:

[(1) the data rlattstoproviders desci-ibed by Seetion 108.0926(l),
[(W] the cell size of the data is below the minimum size established by department

[Jouneil rule that would enable identification of an individual patient or physician.

Sec. 108.011. DISSEMINATION OF PUBLIC USE DATA AND DEPARTMENT
[CONGIL] PUBLICATIONS. (a) The department [eoune ] shall promptly provide pub-
lic use data and data collected in accordance with Section 108.009(o) to those requesting
it. The public use data does not include provider quality data prescribed by Section
108.010 or confidential data prescribed by Section 108.013.

(b) Subject to the restrictions on access to department [eouneAl data prescribed by
Sections 108.010 and 108.013, and using the public use data and other data, records,
and matters of record available to it, the department [eotteif] shall prepare and issue
reports to the governor, the legislature, and the public as provided by this section and
Section 108.006(a). The department [eouneil must issue the reports at least annually.

(c) Subject to the restrictions on access to department [eoutei] data prescribed by Sec-
tions 108.010 and 108.013, the department [eounei4] shall use public use data to prepare
and issue reports that provide information relating to providers, such as the incidence
rate of selected medical or surgical procedures. The reports must provide the data in a
manner that identifies individual providers, including individual physicians, and that
identifies and compares data elements for all providers. Individual physicians may not
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be identified by name, but shall be identified by uniform physician identifiers. The exec-
utive commissioner [eetneil] by rule shall designate the characters to be used as uniform
physician identifiers.

(c-i) The department [eeunei] shall use public use data to prepare and issue reports
that provide information for review and analysis by the commission [Health- Han an
Si.... ......... relating to services that are provided in a niche hospital, as
defined by Section 105.002, Occupations Code, and that are provided by a physician with
an ownership interest in the niche hospital.

(c-2) Subsection (c-i) does not apply to an ownership interest in publicly available
shares of a registered investment company, such as a mutual fund, that owns publicly
traded equity securities or debt obligations issued by a niche hospital or an entity that
owns the niche hospital.

(d) The executive commissioner [eomteifl shall adopt procedures to establish the ac-
curacy and consistency of the public use data before releasing the public use data to the
public. The department may adopt additional procedures as the department determines
necessary.

(e) If public use data is requested from the department [eomneil] about a specific
provider, the department [eounei] shall notify the provider about the release of the data.
This subsection does not authorize the provider to interfere with the release of that
data.

(f) A report issued by the department [eoeuril] shall include a reasonable review and
comment period for the affected providers before public release of the report.

(g) The executive commissioner [eotmei] shall adopt rules allowing a provider to
submit concise written comments regarding any specific, public use data to be released
concerning the provider. The department [eeurfei] shall make the comments available to
the public at [and] the office of the department [eeur]ei~ and in an electronic form acces-
sible through the Internet. The comments shall be attached to any public release of the
public use data. Providers shall submit the comments to the department [eouneil] to be
attached to the public release of public use data in the same format as the public use
data that is to be released.

(h) Tapes containing public use data and provider quality reports that are released to
the public must include general consumer education material, including an explanation
of the benefits and limitations of the information provided in the public use data and
provider quality reports.

(i) The department [eoutei4l] shall release public use data in an aggregate form without
uniform physician identifiers when[.

[(1) the data .. to providers .bed .by..ti.n 108.025(1); or

[(-2)] the cell size of the data is below the minimum size established by department
[]eneil rule that would enable identification of an individual patient or physician.

Sec. 108.012. COMPUTER ACCESS TO DATA. (a) The department [ee]neil] shall
provide a means for computer-to-computer access to the public use data. All reports
shall maintain patient confidentiality as provided by Section 108.013.

(b) The department [eotne] may charge a person requesting public use or provider
quality data a fee for the data. The fees may reflect the quantity of information provided
and the expense incurred by the department [eu eil] in collecting and providing the
data The executive commissioner by rule [and] shall [be] set the fees at a level that will
raise revenue sufficient for the operation of the department [eoune4]. The department
[eo]neill may not charge a fee for providing public use data to another state agency.

Sec. 108.013. CONFIDENTIALITY AND GENERAL ACCESS TO DATA. (a) The
data received by the department under this chapter shall be used by the department
and commission for the benefit of the public. Subject to specific limitations established
by this chapter and department [axu--tiv- -- missine-] rule, the department shall
make determinations on requests for information in favor of access.

(b) The executive commissioner by rule shall designate the characters to be used as
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uniform patient identifiers. The basis for assignment of the characters and the manner
in which the characters are assigned are confidential.

(c) Unless specifically authorized by this chapter, the department may not release and
a person or entity may not gain access to any data obtained under this chapter:

(1) that could reasonably be expected to reveal the identity of a patient;

(2) that could reasonably be expected to reveal the identity of a physician;

(3) disclosing provider discounts or differentials between payments and billed
charges;

(4) relating to actual payments to an identified provider made by a payer; or

(5) submitted to the department in a uniform submission format that is not included
in the public use data set established under Sections 108.006(f) and (g), except in ac-
cordance with Section 108.0135.

(d) Except as provided by this section, all data collected and used by the department
under this chapter is subject to the confidentiality provisions and criminal penalties of:

(1) Section 311.037;

(2) Section 81.103; and

(3) Section 159.002, Occupations Code.

(e) Data on patients and compilations produced from the data collected that identify
patients are not:

(1) subject to discovery, subpoena, or other means of legal compulsion for release to
any person or entity except as provided by this section; or

(2) admissible in any civil, administrative, or criminal proceeding.

(f) Data on physicians and compilations produced from the data collected that identify
physicians are not:

(1) subject to discovery, subpoena, or other means of legal compulsion for release to
any person or entity except as provided by this section; or

(2) admissible in any civil, administrative, or criminal proceeding.

(g) Unless specifically authorized by this chapter, the department may not release
data elements in a manner that will reveal the identity of a patient. The department
may not release data elements in a manner that will reveal the identity of a physician.

(h) Subsections (c) and (g) do not prohibit the release of a uniform physician identifier
in conjunction with associated public use data in accordance with Section 108.011 or a
provider quality report in accordance with Section 108.010.

Ci) Notwithstanding any other law and except as provided by this section, the depart-
ment may not provide information made confidential by this section to any other agency
of this state.

Cj) The executive commissioner shall by rule develop and implement a mechanism to
comply with Subsections (c)(1) and (2).

(k) The department may disclose data collected under this chapter that is not included
in public use data to any department or commission program if the disclosure is reviewed
and approved by the institutional review board under Section 108.0135.

(l) Confidential data collected under this chapter that is disclosed to a department or
commission program remains subject to the confidentiality provisions of this chapter and
other applicable law. The department shall identify the confidential data that is disclosed
to a program under Subsection (k). The program shall maintain the confidentiality of the
disclosed confidential data.

(m) The following provisions do not apply to the disclosure of data to a department or
commission program:

(1) Section 81.103;
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(2) Sections 108.010(g) and (h);

(3) Sections 108.011(e) and (f);

(4) Section 311.037; and

(5) Section 159.002, Occupations Code.

(n) Nothing in this section authorizes the disclosure of physician identifying data.

Sec. 108.0131. LIST OF PURCHASERS OR RECIPIENTS OF DATA. The depart-
ment shall post on the department's Internet website a list of each entity that purchases
or receives data collected under this chapter.

Sec. 108.0135. INSTITUTIONAL REVIEW BOARD. (a) The department shall estab-
lish an institutional review board to review and approve requests for access to data not
contained in public use data. The members of the institutional review board must have
experience and expertise in ethics, patient confidentiality, and health care data.

(b) To assist the institutional review board in determining whether to approve a
request for information, the executive commissioner shall adopt rules similar to the
federal Centers for Medicare and Medicaid Services' guidelines on releasing data.

(c) A request for information other than public use data must be made on the form
* prescribed by the department.

(d) Any approval to release information under this section must require that the
confidentiality provisions of this chapter be maintained and that any subsequent use of
the information conform to the confidentiality provisions of this chapter.

Sec. 108.014. CIVIL PENALTY. (a) A person who knowingly or negligently releases
data in violation of this chapter is liable for a civil penalty of not more than $10,000.

(b) A person who fails to supply available data under Sections 108.009 and 108.010 is
liable for a civil penalty of not less than $1,000 or more than $10,000 for each act of
violation.

(c) The attorney general, at the request of the department [eeuitl, shall enforce this
chapter. The venue of an action brought under this section is in Travis County.

(d) A civil penalty recovered in a suit instituted by the attorney general under this
chapter shall be deposited in the general revenue fund to the credit of the health care in-
formation account.

Sec. 108.0141. CRIMINAL PENALTY. (a) A person who knowingly accesses data in
violation of this chapter or who with criminal negligence releases data in violation of
this chapter commits an offense.

(b) An offense under this section is a state jail felony.

Sec. 108.015. CONFLICT OF INTEREST. The department [eotuil] may not accept a
donation from a person required to provide data under this chapter or from a person or
business entity who provides goods or services to the department [eottnil] for
compensation.

Sec. 108.016. SUNSET REVIEW. Unless continued in existence in accordance with
Chapter 325, Government Code (Texas Sunset Act), after the review required by Section
11.003(b), this chapter expires September 1, 2015.

SECTION 3.0356. Section 114.002, Health and Safety Code, is amended to read as
follows:

Sec. 114.002. INTERAGENCY OBESITY COUNCIL. The council is composed of the
commissioner, the commissioner of agriculture, [the emmisiner of state health ser
viees,] and the commissioner of education, or a staff member designated by each of those
commissioners.

SECTION 3.0357. Section 114.005, Health and Safety Code, is amended to read as
follows:

Sec. 114.005. REVIEW OF AGENCY PROGRAMS. The council shall review the
status of the programs of the department, the Department of Agriculture, [the Depart-
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][nt of State Health Srv-1. .. ,I] and the Texas Education Agency that promote better
health and nutrition and prevent obesity among children and adults in this state.

SECTION 3.0358. Section 114.006(d), Health and Safety Code, is amended to read as
follows:

(d) The council shall provide to the department [Department of State Health S.vi.s]
information on effective strategies for employers to use to promote workplace wellness,
including information on the projected costs and benefits. The department [Departnt
of State Health Srvic'] shall post the information on its Internet website.

SECTION 3.0359. Section 114.007(c), Health and Safety Code, is amended to read as
follows:

(c) A report submitted by the council under Subsection (a) must include the following
information regarding the evidence-based public health awareness plan under Section
114.006:

(1) a cost estimate for an ongoing program to implement the plan;

(2) projected benefits of the program;

(3) a summary of the information provided to the department [D tment of State
Health Seaviccf] for its Internet website; and

(4) recommendations for goals and future legislation.

SECTION 3.0360. Section 115.007(a), Health and Safety Code, is amended to read as
follows:

(a) The task force consists of:

(1) the commissioner, the executive director or director, or a deputy or assistant
commissioner of:

(A) the commission, designated by the executive commissioner;

(B) the Department of Aging and Disability Services, designated by the commis-
sioner of aging and disability services [that-ageney];

(C) the Department of Assistive and Rehabilitative Services, designated by the
commissioner of assistive and rehabilitative services [thtt-ageneyl;

(D) the division of early childhood intervention services, designated by the com-
missioner of assistive and rehabilitative services [the Dparm ent of As.--tiv and

(E) the Department of Family and Protective Services, designated by the commis-

sioner of family and protective services [that-ageney];

(F) the department [Department of State Health Serv-is], designated by the com-
missioner [o t.hat ageney];

(G) the Texas Education Agency, designated by the commissioner of education
[that. agency];

(H) the Texas Juvenile Justice Department [Youth G Cmmi ], designated by
the executive director [eommisioi.ei ] of that agency; and

(I) [the Texas juvenlPr ti o n desgnatoed b
ter of that ageftey; and

[(W1)] the Texas Correctional Office on Offenders with Medical or Mental Impair-
ments, designated by the director of that office; and

(2) eight nonvoting members who are:

(A) a representative of a local mental health authority or a local intellectual and
developmental disability [mental retardation] authority, appointed by the governor;

(B) two members of the house of representatives, appointed by the speaker of the
house of representatives;

(C) two senators, appointed by the lieutenant governor; and
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(D) three parents or consumer advocates, one each appointed by the commission,
the Texas Education Agency, and the Texas Juvenile Justice Department [Youth
Gommission .

SECTION 3.0361. Section 121.002(2), Health and Safety Code, is amended to read as
follows:

(2) "Physician" means a person licensed to practice medicine by the Texas Medical
[State] Board [of ..eji.al Examiners].
SECTION 3.0362. Section 121.003(b), Health and Safety Code, is amended to read as

follows:
(b) The governing bodies of municipalities and the commissioners courts of counties

may cooperate with one another in making necessary improvements and providing ser-
vices to promote the public health in accordance with Chapter 791, Government Code
[The Intri ,.....pe ati^- Act (Art.le 4418(82c), Verno'..T.xas .ivil.Statu.te)].

SECTION 3.0363. Section 121.004, Health and Safety Code, is amended to read as
follows:

Sec. 121.004. LOCAL HEALTH UNITS. A local health unit is a division of municipal
or county government that provides public health services but does not provide each ser-
vice listed [required of a local health department] under Section 121.006(d) [I..82Eat]
or required of a public health district under Section 121.043(a).

SECTION 3.0364. Section 121.005(d), Health and Safety Code, is amended to read as
follows:

(d) The executive commissioner [board] may adopt rules necessary to implement this
section.

SECTION 3.0365. Section 121.006(c), Health and Safety Code, is amended to read as
follows:

(c) Chapter 783, Government Code, [The Unifor Cr nt and Gtfrae Maagaement
Act of 1981 (Aticle 4418(82g), Vernon's Texas Civil Statutes)] and standards adopted
under that chapter [Aet] control, if applicable, if the local health unit, local health
department, or public health district receives state support for the provision of public
health services.

SECTION 3.0366. Section 121.0065(c), Health and Safety Code, is amended to read
as follows:'

(c) The executive commissioner [board] shall adopt rules governing:
(1) the allocation formula for grants awarded under this section;
(2) the manner in which a municipality, county, public health district, or other po-

litical subdivision applies for a grant;
(3) the procedures for awarding grants; and
(4) the minimum essential public health services to be provided under the grant

and other standards applicable to the services to be provided under the grant.
SECTION 3.0367. Section 121.007, Health and Safety Code, is amended to read as

follows:
Sec. 121.007. PUBLIC HEALTH REGIONS. (a) The department [board may desig-

nate geographic areas of the state as public health regions to provide public health
services.

(b) The department [board] shall appoint a physician to serve as regional director for
each public health region. The regional director is the chief administrative officer of the
region. The department [board] shall establish the qualifications and terms of employ-
ment of a regional director.

(c) The department [board or its desigee] may require a regional director to perform
the duties of a health authority. The regional director may perform those duties, as au-
thorized by the department [board or commissioner], in a jurisdiction in the region in
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which the health authority fails to perform duties prescribed [by-the-board] under Sec-
tion 121.024. The regional director shall perform the duties of a health authority in a ju-
risdiction in the region in which there is not a health authority.

SECTION 3.0368. Section 121.008(a), Health and Safety Code, is amended to read as
follows:

(a) The department [board] shall hold an annual conference for health authorities and
for directors of local health departments and public health districts. The commissioner
or the commissioner's designee shall preside over the conference.

SECTION 3.0369. Section 121.022(b), Health and Safety Code, is amended to read as
follows:

(b) To be qualified to serve as a health authority, the appointee must:

(1) take and subscribe to the official oath; and

(2) file a copy of the oath and appointment with the department [board].

SECTION 3.0370. Sections 121.024(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) A health authority shall perform each duty that is:

(1) necessary to implement and enforce a law to protect the public health; or

(2) prescribed by the department [board].

(c) The duties of a health authority include:

(1) establishing, maintaining, and enforcing quarantine in the health authority's ju-
risdiction;

(2) aiding the department [board] in relation to local quarantine, inspection, disease
prevention and suppression, birth and death statistics, and general sanitation in the
health authority's jurisdiction;

(3) reporting the presence of contagious, infectious, and dangerous epidemic diseases
in the health authority's jurisdiction to the department [board] in the manner and at
the times prescribed by the department [board];

(4) reporting to the department [board] on any subject on which it is proper for the
department [board] to direct that a report be made; and

(5) aiding the department [board] in the enforcement of the following in the health
authority's jurisdiction:

(A) proper rules, requirements, and ordinances;

(B) sanitation laws;

(C) quarantine rules; and

(D) vital statistics collections.

SECTION 3.0371. Sections 121.029(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) A health authority, unless otherwise restricted by law, may delegate a power or
duty imposed on the health authority by the department [board], or by this or any other
law, to a properly qualified physician to act while the health authority is absent or
incapacitated.

(b) The physician designated by the health authority must:

(1) meet the qualifications set out in Section 121.022(a);

(2) be appointed as a designee in the same manner as the appointment of the health
authority;

(3) take, subscribe, and file the official oath and appointment with the department
[board] as required by Section 121.022(b); and

(4) file a certified copy of the written delegation with the department [board].
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SECTION 3.0372. Section 121.033(d), Health and Safety Code, is amended to read as
follows:

(d) A director of a local health department who is not a physician shall appoint a
physician as the health authority in the local health department's jurisdiction, subject to
the approval of the governing body or the commissioners court, as appropriate, and the
department [ard].

SECTION 3.0373. Sections 121.0331(a) and (b), Health and Safety Code, are
amended to read as follows:

(a) A health authority, unless otherwise restricted by law, may delegate a power or
duty imposed on the health authority by the department [board], or by this or any other
law, to a properly qualified physician who is employed by the municipality's or county's
local health department to act while the health authority is absent or incapacitated.

(b) The physician designated by the health authority must:

(1) meet the qualifications set out in Section 121.022(a);
(2) be appointed as a designee in the same manner as the appointment of the health

authority;
(3) take, subscribe, and file the official oath and appointment with the department

[board] as required by Section 121.022(b); and
(4) file a certified copy of the written delegation with the department [board].

SECTION 3.0374. Section 121_043(b), Health and Safety Code, is amended to read as
follows:

(b) For purposes of Section 121.005, a public health district shall be identified by its
program of public health services and shall, at a minimum, provide the services listed
[for a local health department. ] under Section 121.006(d) [ ...... ].

SECTION 3.0375. Section 121.045(d), Health and Safety Code, is amended to read as
follows:

(d) A director of a public health district who is not a physician shall appoint a physi-
cian as the health authority for the district, subject to the approval of the members and
the department [board].

SECTION 3.0376. Sections 121.0451(a)- and (b), Health and Safety Code, are
amended to read as follows:

(a) A health authority, unless otherwise restricted by law, may delegate a power or
duty imposed on the health authority by the department [board], or by this or any other
law, to a properly qualified physician who is employed by the public health district to act
while the health authority is absent or incapacitated.

(b) The physician designated by the health authority must:
(1) meet the qualifications set out in Section 121.022(a);

(2) be appointed as a designee in the same manner as the appointment of the health
authority;

(3) take, subscribe, and file the official oath and appointment with the department
[board] as required by Section 121.022(b); and

(4) file a certified copy of the written delegation with the department [board].

SECTION 3.0377. Section 122.008(b), Health and Safety Code, is amended to read as
follows:

(b) A nurse employed under Subsection (a) shall:

(1) investigate the health conditions and sanitary surroundings of the schools and
the personal, physical, and health condition of students in the schools;

(2) cooperate with the department [Texas Department of Health] and local health
authorities; and

(3) perform other duties required by the commissioners court.
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SECTION 3.0378. Sections 141.002(2) and (5), Health and Safety Code, are amended
to read as follows:

(2) "Day camp" includes any camp that primarily operates during any portion of the
day between 7 a.m. and 10 p.m. for a period of four or more consecutive days but may
incidentally offer not more than two overnight stays each camp session. The term does
not include a facility required to be licensed with the Department of Family and
Protective [and Regulatory] Services.

(5) "Youth .camp" means a facility or property, other than a facility required to be
licensed by the Department of Family and Protective [and Regulatory] Services, that:

(A) has the general characteristics of a day camp, resident camp, or travel camp;

(B) is used primarily or partially for recreational, athletic, religious, or educational
activities; and

(C) accommodates at least five minors who attend or temporarily reside at the
camp for all or part of at least four days.

SECTION 3.0379. Section 141.0035, Health and Safety Code, is amended to read as
follows:

Sec. 141.0035. LICENSE FEES. (a) The executive commissioner [board] by rule shall
establish the amount of the fee for obtaining or renewing a license under this chapter.
The executive commissioner [board] shall set the fee in a reasonable amount designed to
recover the direct and indirect costs to the department of administering and enforcing
this chapter. The executive commissioner [boar ] may set fees in a different amount for
resident youth camps and day youth camps to reflect differences in the costs of
administering and enforcing this chapter for resident and day camps.

(b) Before the executive commissioner adopts or amends [adopting or......... I a rule
under Subsection (a), the department [bed] shall solicit comments and information
from the operators of affected youth camps and allow affected youth camp operators the
opportunity to meet with appropriate department staff who are involved with the
rulemaking process.

SECTION 3.0380. Section 141.004(a), Health and Safety Code, is amended to read as
follows:

(a) To obtain a license, a person must submit a license application accompanied by a
license fee in an amount set by the executive commissioner by rule [board].

SECTION 3.0381. Section 141.005, Health and Safety Code, is amended to read as
follows:

Sec. 141.005. LICENSE RENEWAL. (a) A person holding a license issued under this
chapter must renew the license annually by submitting a renewal application on a date
determined by department [board] rule on a form provided by the department.

(b) The application must be accompanied by a renewal fee in an amount set by the ex-
ecutive commissioner by rule [beard].

(c) The department may not renew the license of a youth camp which has not cor-
rected deficiencies before the application for renewal is submitted. The executive commis-
sioner [board] shall adopt substantive and procedural rules for the submission by a
youth camp operator of evidence that a deficiency or deficiencies have been corrected.

SECTION 3.0382. Sections 141.007(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) An employee or agent who enters a youth camp to investigate and inspect condi-
tions shall notify the person in charge of the camp of the inspector's presence and shall
present proper credentials. The department may exercise the remedies authorized by
Section 141.015(b) [141-04(b)] if the employee or agent is not allowed to enter.

(c) The executive commissioner [department] may prescribe reasonable record-keeping
requirements for licensed youth camps, including a requirement that the youth camp
keep records relating to matters involving the health and safety of campers. An em-
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ployee or agent of the department may examine, during regular business hours, any re-
cords relating to the health and safety of campers.

SECTION 3.0383. Section 141.008(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [board] may adopt rules to implement this chapter. In
adopting the rules the executive commissioner [board] shall comply with Subchapter B,
Chapter 2001, Government Code, including Sections 2001.032(b) and 2001.033, Govern-
ment Code. In developing the rules to be adopted by the executive commissioner, the
department [board] shall consult parents, youth camp operators, and appropriate public
and private officials and organizations.

SECTION 3.0384. Section 141.009, Health and Safety Code, is amended to read as
follows:

Sec. 141.009. STANDARDS. The executive commissioner [board] by rule shall estab-
lish health and safety standards for youth camps. The standards may relate to:

(1) adequate and proper supervision at all times of camp activities;

(2) qualifications for directors, supervisors, and staff and sufficient numbers of those
persons;

(3) proper safeguards for sanitation and, public health;

(4) adequate medical services for personal health and first aid;

(5) proper procedures for food preparation, handling, and mass feeding;

(6) healthful and sufficient water supply;

(7) proper waste disposal;

(8) proper water safety procedures for swimming pools, lakes, and waterways;

(9) safe boating equipment;

(10) proper maintenance and safe use of motor vehicles;

(11) safe buildings and physical facilities;

(12) proper fire precautions;

(13) safe and proper recreational and other equipment;

(14) proper regard for density and use of the premises; and

(15) records of criminal convictions of camp personnel.

SECTION 3.0385. Sections 141.0095(d) and (f), Health and Safety Code, are amended
to read as follows:

(d) In accordance with this section and the criteria and guidelines developed by the
training advisory committee established under Section 141.0096, the executive commis-
sioner [of the Health andHuman ....... ...... C. . by rule shall establish criteria
and guidelines for training and examination programs on sexual abuse and child
molestation. The department may approve training and examination programs offered
by trainers under contract with youth camps or by online training organizations or may
approve programs offered in another format authorized by the department.

(f) The department may assess a fee in the amount set by the executive commissioner
by rule as necessary to cover the costs of administering this section to each person that
applies for the department's approval of a training and examination program on sexual
abuse and child molestation under this section.

SECTION 3.0386. Sections 141.0096(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) The department shall appoint a training advisory committee to advise the depart-
ment and the executive commissioner [of the Health and ... .... e-v^ C ---- io-]
in the development of criteria and guidelines for the training and examination program
on sexual abuse and child molestation required under Section 141.0095 and to perform
any other functions requested by the department.
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(b) The training advisory committee consists of not more than nine members selected
by the commissioner of state health rvics ] as follows:

(1) at least two members who represent the general public; and

(2) other members, who include experienced camping professionals representing the
camping communities- of this state, representatives of youth camps selected by the
department, and representatives of the Council on Sex Offender Treatment established
under Chapter 110, Occupations Code.

(c) The training advisory committee shall meet at the call of the commissioner [of
state health sei e . .1

SECTION 3.0387. Sections 141.010(a), (b), and (d), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [bord] shall appoint a committee to advise the execu-
tive commissioner [board] in the development of standards and procedures, make recom-
mendations to the executive commissioner [board] regarding the content of the rules
adopted to implement this chapter [Aet], and perform any other functions requested by
the executive commissioner [board] in the implementation and administration of the
chapter [At].

(b) The advisory committee may not exceed nine members, at least two of whom shall
be members of the general public. The other members should be experienced camping
professionals who represent the camping communities of the state. In making the ap-
pointments, the executive commissioner [board] shall attempt to reflect the geographic
diversity of the state in proportion to the number of camps licensed by the department
in each geographic area of the state.

(d) A vacancy on the advisory committee is filled by the executive commissioner [boearId]
in the same manner as other appointments to the advisory committee.

SECTION 3.0388. The heading to Section 141.013, Health and Safety Code, is
amended to read as follows:

Sec. 141.013. [BOAHD] HEARINGS.

SECTION 3.0389. Section 141.013(a), Health and Safety Code, is amended to read as
follows:

(a) The department [board] may:

(1) call and conduct hearings;

(2) administer oaths;

(3) receive evidence;

(4) issue subpoenas for witnesses, papers, and documents related to the hearing;
and

(5) make findings of fact and decisions concerning the administration of this chapter
and rules adopted under this chapter.

SECTION 3.0390. Sections 141.016(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The department [co mmissioner] may assess an administrative penalty if a person
violates this chapter [Act] or a rule or order adopted or license issued under this chapter
[Aet].

(b) In determining the amount of the penalty, the department [eo, lmisionr] shall
consider:

(1) the person's previous violations;

(2) the seriousness of the violation;

(3) any hazard to the health and safety of the public;

(4) the person's demonstrated good faith; and

(5) such other matters as justice may require.
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SECTION 3.0391. Sections 141.017(b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(b) If a hearing is held, the administrative law judge [cemmissiene I shall make find-
ings of fact and shall issue a written proposal for decision regarding the occurrence of
the violation and the amount of the penalty that may be warranted.

(c) If the person charged with the violation does not request a hearing, the depart-
ment [cmmissincr I may assess a penalty after determining that a violation has oc-
curred and the amount of the penalty that may be warranted.

(d) After making a determination under this section that a penalty is to be assessed
against a person, the department [e .missioner] shall issue an order requiring that the
person pay the penalty.

SECTION 3.0392. Section 141.018, Health and Safety Code, is amended to read as
follows:

Sec. 141.018. PAYMENT OF ADMINISTRATIVE PENALTY. (a) Not later than the
30th day after the date an order finding that a violation has occurred is issued, the
department [eeoimisioner] shall inform the person against whom the order is issued of
the amount of the penalty for the violation.

(b) Not later than the 30th day after the date on which a decision or order charging a
person with a penalty is final, the person shall:

(1) pay the penalty in full; or

(2) file a petition for [if thc person seks] judicial review of the department's order
contesting the amount of the penalty, the fact of the violation, or both

(b-i) Within the period prescribed by Subsection (b), a person who files a petition for
judicial review may:

(1) stay enforcement of the penalty by:

(A) paying [send the ametint ef] the penalty to the court [eonimissioner] for place-
ment in an escrow account; or

(B) posting [post] with the court [eom inissioner] a supersedeas bond for the amount
of tlfe penalty; or

(2) request that the department stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) sending a copy of the affidavit to the department.

(b-2) If the department receives a copy of an affidavit under Subsection (b-1)(2), the
department may file with the court, within five days after the date the copy is received, a
contest to the affidavit. The court shall hold a hearing on the facts alleged in the affidavit
as soon as practicable and shall stay the enforcement of the penalty on finding that the
alleged facts are true. The person who files an affidavit has the burden of proving that the
person is financially unable to pay the penalty or to give a supersedeas bond.

(c) A bond posted under this section must be in a form approved by the court [eommis-
sioner] and be effective until all judicial review of the order or decision is final.

(d) A person who does not send money to, [the commissioner or post the bond with, or
file the affidavit with the court within the period prescribed by Subsection (b) waives all
rights to contest the violation or the amount of the penalty.

SECTION 3.0393. Section 141.019, Health and Safety Code, is amended to read as
follows:

Sec. 141.019. REFUND OF ADMINISTRATIVE PENALTY. On [Not l.ter than the
89th-day-after] the date the court's judgment [of a .udicial determination] that an
administrative penalty against a person should be reduced or not assessed becomes
final, the court [eminisiner] shall order that:
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(1) [remit to the person] the appropriate amount of any penalty payment plus ac-
crued interest be remitted to the person not later than the 30th day after that date; or

(2) l [ tir.t. a release ef] the bond be released, if the person has posted a bond.

SECTION 3.0394. Section 141.020, Health and Safety Code, is amended to read as
follows:

Sec. 141.020. RECOVERY OF ADMINISTRATIVE PENALTY BY ATTORNEY
GENERAL. The attorney general at the request of the department [eommissiner] may
bring a civil action to recover an administrative penalty under this chapter.

SECTION 3.0395. Sections 142.001(6) and (22), Health and Safety Code, are
amended to read as follows:

(6) "Certified agency" means a home and community support services agency, or a
portion of the agency, that:

(A) provides a home health service; and

(B) is certified by an official of the United States Department of Health and Hu-
man Services as in compliance with conditions of participation in Title XVIII, Social
Security Act (42 U.S.C. Section 1395 et seq.).

(22) "Personal assistance service" means routine ongoing care or services required
by an individual in a residence or independent living environment that enable the in-
dividual to engage in the activities of daily living or to perform the physical functions
required for independent living, including respite services. The term includes:

(A) personal care;

(B) health-related services performed under circumstances that are defined as not
constituting the practice of professional nursing by the Texas Board of Nursing
under the terms of [Vh]rotghI a memorandum of understanding executed by [with] the
board and the department [in ,= ........ with Setion 142.016]; and

(C) health-related tasks provided by unlicensed personnel under the delegation of
a registered nurse or that a registered nurse determines do not require delegation.

SECTION 3.0396. Section 142.0011, Health and Safety Code, is amended by amend-
ing Subsection (b) and adding Subsection (c) to read as follows:

(b) The executive commissioner [department] shall protect clients of home and com-
munity support services agencies by [re gu th a and.

[(4-)] adopting rules relating to quality of care and quality of life.

(c) The department shall protect clients of home and community support services agen-
cies by:

(1) regulating those agencies;

(2) strictly monitoring factors relating to the health, safety, welfare, and dignity of
each client;

(3) imposing prompt and effective remedies for violations of this chapter and rules
and standards adopted under this chapter;

(4) enabling agencies to provide services that allow clients to maintain the highest
possible degree of independence and self-determination; and

(5) providing the public with helpful and understandable information relating to
agencies in this state.

SECTION 3.0397. Section 142.0012(d), Health and Safety Code, is amended to read
as follows:

(d) The executive commissioner [depa .. e..I. may adopt rules that specify the owner-
ship interests and other relationships that qualify a person as a controlling person.

SECTION 3.0398. Section 142.004(c), Health and Safety Code, is amended to read as
follows:

(c) The executive commissioner [board] by rule shall require that, at a minimum,
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before the department may approve a license application, the applicant must provide to
the department:

(1) documentation establishing that, at a minimum, the applicant has sufficient
financial resources to provide the services required by this chapter and by the depart-
ment during the term of the license;

(2) a list of the management personnel for the proposed home and community sup-
port services agency, a description of personnel qualifications, and a plan for providing
continuing training and education for the personnel during the term of the license;

(3) documentation establishing that the applicant is capable of meeting the mini-
mum standards established by the executive commissioner [board] relating to the qual-
ity of care;

(4) a plan that provides for the orderly transfer of care of the applicant's clients if
the applicant cannot maintain or deliver home health, hospice, or personal assistance
services under the license;

(5) identifying information on the home and community support services agency
owner, administrator, and chief financial officer to enable the department to conduct
criminal background checks on those persons;

(6) identification of any controlling person with respect to the applicant; and

(7) documentation relating to any controlling person identified under Subdivision
(6), if requested by the department and relevant to the controlling person's compliance
with any applicable licensing standard required or adopted [by-the-board] under this
chapter.

SECTION 3.0399. Sections 142.006(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) The department shall issue a home and community support services agency license
to provide home health, hospice, or personal assistance services for each place of busi-
ness to an applicant if:

(1) the applicant:

(A) qualifies for the license to provide the type of service that is to be offered by
the applicant;

(B) submits an application and license fee as required by this chapter; and

(C) complies with all applicable licensing standards required or adopted [by-the
board] under this chapter; and

(2) any controlling person with respect to the applicant complies with all applicable
licensing standards required or adopted [by-the-board] under this chapter.

(b) A license issued under this chapter expires two years after the date of issuance.
The executive commissioner [of the Health and.H...... ..... C.. . ... by rule
may adopt a system under which licenses expire on various dates during the two-year
period. For the year in which a license expiration date is changed, the department shall
prorate the license fee on a monthly basis. Each license holder shall pay only that por-
tion of the license fee allocable to the number of months for which the license is valid. A
license holder shall pay the total license renewal fee at the time of renewal. The depart-
ment may issue an initial license for a shorter term to conform expiration dates for a lo-
cality or an applicant. The department may issue a temporary license to an applicant for
an initial license.

(c) The department may find that a home and community support services agency has
satisfied the requirements for licensing if the agency is accredited by an accreditation or-
ganization, such as The [the] Joint Commission [or. A.creditatr. of Hcalth.ar
Organizations] or the Community Health Accreditation Program, and the department
finds that the accreditation organization has standards that meet or exceed the require-
ments for licensing under this chapter. A license fee is required of the home and com-
munity support services agency at the time of a license application.

SECTION 3.0400. Section 142.008(b), Health and Safety Code, is amended to read as
follows:
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(b) The executive commissioner [board] by rule shall establish eligibility requirements
for a branch office license.

SECTION 3.0401. Section 142.0085(b), Health and Safety Code, is amended to read
as follows:

(b) The executive commissioner [board] by rule shall establish standards required for
the issuance of an alternate delivery site license.

SECTION 3.0402. Sections 142.009(h) and (1), Health and Safety Code, are amended
to read as follows:

(h) Except for the investigation of complaints, a home and community support ser-
vices agency licensed by the department under this chapter is not subject to additional
surveys relating to home health, hospice, or personal assistance services while the
agency maintains accreditation for the applicable service from The [the] Joint Commis-
sion [for Accreditation of He.. itheare 01 wa..atXo.], the Community Health Accredita-
tion Program, or other accreditation organizations that meet or exceed the regulations
adopted under this chapter. Each provider must submit to the department documenta-
tion from the accrediting body indicating that the provider is accredited when the
provider is applying for the initial license and annually when the license is renewed.

(1) The department and other state agencies that are under the commission [Health
and Human Ser-es Ccmmissicn] and that contract with home and community support
services agencies to deliver services for which a license is required under this chapter
shall execute a memorandum of understanding that establishes procedures to eliminate
or reduce duplication of standards or conflicts between standards and of functions in
license, certification, or compliance surveys and complaint investigations. [The-Health
and Humain Services Copmmisintu shall reie the. reennntndttnn o~f th oiti .Jlat
ing to the memorandum of understandintg before e....ierin5 appr o vl.] The memoran-
dum of understanding must be approved by the commission.

SECTION 3.0403. Sections 142.010(a) and (b), Health and Safety Code, are amended
to read as follows:

,(a) The executive commissioner by rule [department] shall set license fees for home
and community support services agencies in amounts that are reasonable to meet the
costs of administering this chapter, except that the fees may not be less than $600 or
more than $2,000 for a license to provide home health, hospice, or personal assistance
services.

(b) The executive commissioner [board] shall consider the size of the home and com-
munity support services agency, the number of clients served, the number of services
provided, and the necessity for review of other accreditation documentation in determin-
ing the amount collected by the department for [oft initial and renewal license fees.

SECTION 3.0404. Section 142.0104(a), Health and Safety Code, is amended to read
as follows:

(a) If certain application information as specified by department [ t>. ""
I ] rule changes after the applicant submits an application to the department for a

license under this chapter or after the department issues the license, the license holder
shall report the change to the department and pay a fee not to exceed $50 not later than
the time specified by department [exmeeit-,-e,..t ti&,nr] rule.

SECTION 3.0405. Section 142.011(d), Health and Safety Code, is amended to read as
follows:

(d) A person whose application is denied or whose license is suspended or revoked is
entitled to a hearing [before the department] if the person submits a written request to
the commission [department]. Chapter 2001, Government Code, and the department's
rules for contested case hearings apply to hearings conducted under this section and to
appeals from department decisions.

SECTION 3.0406. Sections 142.017(c), (d), (e), and (g), Health and Safety Code, are
amended to read as follows:

(c) The executive commissioner [department] by rule shall specify each violation for
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which the department may assess an administrative penalty [may be a. ..,sel. In
determining which violations warrant penalties, the department shall consider:

(1) the seriousness of the violation, including the nature, circumstances, extent, and
gravity of the violation and the hazard of the violation to the health or safety of
clients; and

(2) whether the affected home and community support services agency had identi-
fied the violation as a part of its internal quality assurance process and had made ap-
propriate progress on correction.

(d) The executive commissioner [deptAme-t] by rule shall establish a schedule of ap-
propriate and graduated penalties for each violation based on:

(1) the seriousness of the violation, including the nature, circumstances, extent, and
gravity of the violation and the hazard or safety of clients;

(2) the history of previous violations by the person or a controlling person with re-
spect to that person;

(3) whether the affected home and community support services agency had identi-
fied the violation as a part of its internal quality assurance process and had made ap-
propriate progress on correction;

(4) the amount necessary to deter future violations;

(5) efforts made to correct the violation; and

(6) any other matters that justice may require.

(e) Except as ptovided by Subsection (i), the executive commissioner [depearnten] by
rule shall provide the home and community support services agency with a reasonable
period of time following the first day of a violation to correct the violation before the
department assesses [assess]ng an administrative penalty if a plan of correction has
been implemented.

(g) The executive commissioner [depa-ter] shall establish a system to ensure stan-
dard and consistent application of penalties regardless of the home and community sup-
port services agency location.

SECTION 3.0407. Section 142.0171(c), Health and Safety Code, is amended to read
as follows:

(c) If the person notified of the violation accepts the determination of the department
or if the person fails to respond in a timely manner to the notice, the department [eont-
ini r .......... the ..... ...... designee] shall [iseue-atn] order [app roing the d.trm-
nation nd odein g tha.I the person to pay the proposed penalty.

SECTION 3.0408. Section 142.0172, Health and Safety Code, is amended to read as
follows:

Sec. 142.0172. HEARING; ORDER. (a) If the person notified requests a hearing, the
department shall refer the case to the State Office of Administrative Hearings and an
administrative law judge of that office shall conduct the hearing.

(a-1) The department shall[t

[(-2-)] give written notice of the hearing to the person[-,-at4

[(8) d gat . harings .... . to . o..d.t. . the hearing].

(b) The administrative law judge [hearings examine] shall make findings of fact and
conclusions of law and shall promptly issue to the department [commissiener or the cem-
misionr.s ..ne] a proposal for decision as to the occurrence of the violation and a
recommendation as to the amount of the proposed penalty if a penalty is determined to
be warranted.

(c) Based on the findings of fact and conclusions of law and the recommendations of
the administrative law judge [he]ar exm, , the department [emmisiner or th-e
emmisioner' desgnee] by order may find that a violation has occurred and may assess
a penalty or may find that no violation has occurred.
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SECTION 3.0409. Sections 142.018(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) In this section, "abuse," "exploitation," and "neglect" have the meanings applicable
through a rule adopted by the executive commissioner [of the Healath and uman 8c-

C ,issn] - under Section 48.002(c), Human Resources Code, except that if the
executive commissioner has not adopted applicable rules under that section, the statu-
tory definitions of those terms under Section 48.002(a), Human Resources Code, shall be
used.

(b) A home and community support services agency that has cause to believe that a
person receiving services from the agency has been abused, exploited, or neglected by an
employee of the agency shall report the information to:

(1) the department; and
(2) the Department of Family and Protective [and Regulatory] Services or other ap-

propriate state agency as required by Section 48.051, Human Resources Code.
SECTION 3.0410. Section 142.021, Health and Safety Code, is amended to read as

follows:
Sec. 142.021. ADMINISTRATION OF MEDICATION. A person may not administer

medication to a client of a home and community support services agency unless the
person:

(1) holds a license under state law that authorizes the person to administer medica-
tion;

(2) holds a permit issued under Section 142.025 and acts under the delegated
authority of a person who holds a license under state law that authorizes the person
to administer medication;

(3) administers a medication to a client of a home and community support service
agency in accordance with rules of the Texas Board of Nursing that permit delegation
of the administration of medication to a person not holding a permit under Section
142.025; or

(4) administers noninjectable medication under circumstances authorized by the
memorandum of understanding executed by the department and the Texas Board of
Nursing [adoptetd ,.ndr Section 142.06 ].
SECTION 3.0411. Section 142.023, Health and Safety Code, is amended to read as

follows:
Sec. 142.023. RULES FOR ADMINISTRATION OF MEDICATION. The executive

commissioner [board] by rule shall establish:
(1) minimum requirements for the issuance, denial, renewal, suspension, emer-

gency suspension, and revocation of a permit to a home health medication aide;
(2) curricula to train a home health medication aide;
(3) minimum standards for the approval of home health medication aide training

programs and for rescinding approval;
(4) the acts and practices that are allowed or prohibited to a permit holder; and
(5) minimum standards for on-site supervision of a permit holder by a registered

nurse.
SECTION 3.0412. Section 142.024(a), Health and Safety Code, is amended to read as

follows:
(a) An application for the approval of a home health medication aide training program

must be made to the department on a form prescribed by the department and under
department rules [ ...... bd by the board] -

SECTION 3.0413. Sections 142.025(a) and (d), Health and Safety Code, are amended
to read as follows:

(a) To be issued or to have renewed a home health medication aide permit, a person
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shall apply to the department on a form prescribed by the department and under depart-
ment rules [adopted by the beard.

(d) The department shall issue a permit or renew a permit to an applicant who:

(1) meets the minimum requirements adopted under Section 142.023;

(2) successfully completes the examination or the continuing education require-
ments; and

(3) pays a nonrefundable application fee specified in department rules [determined
by the b ard].

SECTION 3.0414. Section 142.026(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner by rule [beard] shall set the fees in amounts reason-
able and necessary to recover the amount projected by the department as required to
administer its functions under this subchapter. The fees may not exceed:

(1) $25 for a combined permit application and examination fee; and

(2) $15 for a renewal permit application fee.

SECTION 3.0415. Section 144.013(f), Health and Safety Code, is amended to read as
follows:

(f) If the department denies an application twice, the application is canceled. The ap-
plicant is entitled to a hearing [before the eommissionr] on the denial if the applicant
requests the hearing not later than the 30th day after the date of the second denial.

SECTION 3.0416. Section 144.021(b), Health and Safety Code, is amended to read as
follows:

(b) As a condition of licensure, the department, in accordance with department rules,
may prescribe other reasonable and appropriate construction, operational, maintenance,
and inspection requirements to ensure compliance with this chapter and other applicable
rules [of the dprtmet].

SECTION 3.0417. Section 144.022(a), Health and Safety Code, is amended to read as
follows:

(a) Each licensed rendering establishment, related station, or dead animal hauler
shall have a dead animal log that meets the requirements prescribed by [the] depart-
ment rule. The name of the licensed rendering establishment, related station, or dead
animal hauler must be on the front of the log.

SECTION 3.0418. Section 144.026(b), Health and Safety Code, is amended to read as
follows:

(b) Liquid waste shall be treated in the manner required by the department and
disposed of in a manner approved by [the] department rule.

SECTION 3.0419. Section 144.043(e), Health and Safety Code, is amended to read as
follows:

(e) If the department denies an application twice, the application is canceled. The ap-
plicant is entitled to a hearing [bfr th commissioner] on the denial if the applicant
requests the hearing not later than the 30th day after the date of the second denial.

SECTION 3.0420. Sections 144.063(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The term of a [An-operating] license issued under this chapter is two years [is-valid
for one yar-aid may be ewd atnuty by the heense holder]. The executive commis-
sioner by rule [departmen ] shall set a [an-annual] renewal fee.

(c) A license holder may renew a license by paying the renewal fee to the department
on or before the expiration date of the license [January 1 of each year]. On receipt of the
fee, the license is automatically renewed [for the next e .... .

SECTION 3.0421. Section 144.064, Health and Safety Code, is amended to read as
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follows:
Sec. 144.064. DENIAL, SUSPENSION, OR REVOCATION OF LICENSE OR

PERMIT; REINSTATEMENT. (a) The department ["mmissioner] may deny, suspend,
or revoke an operating license, construction permit, or renewal of an operating license or
construction permit if the department [com.missioner finds that:

(1) the license holder or permit holder has violated this chapter or a rule or order
adopted under this chapter or did not exercise due care to prevent the violation; or

(2) a fact or condition exists that would have justified the denial of the license or
permit application if the fact or condition was known at the time the original applica-
tion was filed.

(b) On the discovery of such a violation, the department [co "missioner] shall notify
the license holder or permit holder of the violation. If the license holder or permit holder
fails to make the necessary corrections, the department shall notify the license holder or
permit holder of a hearing to suspend or revoke the license or permit.

(c) The department [&'."±]ssiecr] may reinstate a suspended license or permit, or
may issue a new license or permit to a person whose license or permit has been revoked,
if a ground to deny the original license or permit application does not exist.

SECTION 3.0422. Section 144.072(e), Health and Safety Code, is amended to read as
follows:

(e) The executive commissioner [department] by rule shall set the fees authorized by
this chapter in amounts that allow the department to recover the annual expenditures
of state funds by the department in:

(1) reviewing and acting on a license renewal or registration;

(2) amending a license, renewal license, or registration;
(3) inspecting a licensed facility or vehicles and equipment regulated under this

chapter; and
(4) implementing and enforcing this chapter, including a rule or order adopted or a

license issued under this chapter.

SECTION 3.0423. Section 144.073, Health and Safety Code, is amended to read as
follows:

Sec. 144.073. FEES [AGGONT) . All fees collected under this chapter are payable to
the department and shall be deposited to the credit of the [rendering fee f.eetin in the]
general revenue fund[. Money in the account a be approiated only to the depart
ment] to be used to process and investigate applications filed under this chapter and to
administer this chapter.

SECTION 3.0424. Section 144.074, Health and Safety Code, is amended to read as
follows:

Sec. 144.074. ADOPTION OF RULES. The executive commissioner [board] may
adopt rules consistent with this chapter as necessary for the enforcement of this chapter.

SECTION 3.0425. Section 144.076, Health and Safety Code, is amended to read as
follows:

Sec. 144.076. PUBLIC RECORDS. The transcript of any hearing held by the State
Office of Administrative Hearings [commissioner] and findings made by the administra-
tive law judge [commissioner] or the department under this chapter are public records
open to inspection at all reasonable times.

SECTION 3.0426. Sections 144.081(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The department [commissioner] may assess an administrative penalty against a
person who violates this chapter, a rule adopted [y-the-board] under the authority of
this chapter, or an order or license issued under this chapter.

(b) In determining the amount of the penalty, the department [commissi1,.n1 ] shall
consider:
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(1) the person's previous violations;

(2) the seriousness of the violation;

(3) any hazard to the health and safety of the public;

(4) the person's demonstrated good faith; and

(5) such other matters as justice may require.

SECTION 3.0427. Sections 144.082(b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(b) If a hearing is held, the administrative law judge [e issione ] shall make find-
ings of fact and shall issue a written proposal for decision regarding the occurrence of
the violation and the amount of the penalty that may be warranted.

(c) If the person notified of the violation does not request a hearing, the department
[eem ssioner] may assess a penalty after determining that a violation has occurred and
the amount of the penalty that may be warranted.

(d) After making a determination under this section that a penalty is to be assessed
against a person, the department [commissioneI] shall issue an order requiring that the
person pay the penalty.

SECTION 3.0428. Section 144.083, Health and Safety Code, is amended to read as
follows:

Sec. 144.083. PAYMENT OF ADMINISTRATIVE PENALTY. (a) Not later than the
30th day after the date an order finding that a violation has occurred is issued, the
department [eeonti&,ri ner] shall inform the person against whom the order is issued of
the amount of the penalty for the violation.

(b) Not later than the 30th day after the date on which a decision or order charging a
person with a penalty is final, the person shall:

(1) pay the penalty in full; or

(2) file a petition for [if the person sceks] judicial review of the department's order
contesting the amount of the penalty, the fact of the violation, or both.

(b-1) Within the period prescribed by Subsection (b), a person who files a petition for
judicial review may:

(1) stay enforcement of the penalty by:

(A) paying [send the ame, nt o the penalty to the court [eomnmi&iotte ] for place-
ment in an escrow account; or

(B) posting [post] with the court [een minsiner] a supersedeas bond for the amount
of the penalty; or

(2) request that the department stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) sending a copy of the affidavit to the department.

(b-2) If the department receives a copy of an affidavit under Subsection (b-1)(2), the
department may file with the court, within five days after the date the copy is received, a
contest to the affidavit. The court shall hold a hearing on the facts alleged in the affidavit
as soon as practicable and shall stay the enforcement of the penalty on finding that the
alleged facts are true. The person who files an affidavit has the burden of proving that the
person is financially unable to pay the penalty or to give a supersedeas bond.

(c) A bond posted under this section must be in a form approved by the court [eomnmis-
siofer] and be effective until all judicial review of the order or decision is final.

(d) A person who does not send money to, [th ccmmiisicncr or] post the bond with, or
file the affidavit with the court within the period prescribed by Subsection (b) waives all
rights to contest the violation or the amount of the penalty.
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SECTION 3.0429. Section 144.084, Health and Safety Code, is amended to read as
follows:

Sec. 144.084. REFUND OF ADMINISTRATIVE PENALTY. On Not later than the
80th-day--after] the date the court's judgment [of a judial determination] that an
administrative penalty against a person should be reduced or not assessed becomes
final, the court [eonmtnissioner] shall order that:

(1) [remit to the person] the appropriate amount of any penalty payment plus ac-
crued interest be remitted to the person not later than the 30th day after that date; or

(2) [..eet a rele' .. f the bond be released, if the person has posted a bond.

SECTION 3.0430. Section 144.085, Health and Safety Code, is amended to read as
follows:

Sec. 144.085. RECOVERY OF ADMINISTRATIVE PENALTY BY ATTORNEY
GENERAL. The attorney general at the request of the department [,eon'tniseioner] may
bring a civil action to recover an administrative penalty under this subchapter.

SECTION 3.0431. Section 145.004(b), Health and Safety Code, is amended to read as
follows:

(b) The department [Texas Department of Health] may enforce Chapter 431 against a
person who adulterates or misbrands a tanning device. The department may investigate
a person accused of adulterating or misbranding a tanning device. For the purposes of
this subsection, a tanning device is adulterated or misbranded if the tanning device
would be an adulterated or misbranded device under Section 431.111 or 431.112[,-Health

SECTION 3.0432. Section 145.006, Health and Safety Code, is amended to read as
follows:

Sec. 145.006. WARNING SIGNS. (a) A tanning facility shall post a warning sign in
a conspicuous location where it is readily visible by persons entering the establishment.
The executive commissioner [board] by rule shall specify the size, design, and graphic
design of the sign. The sign must have dimensions of at least 11 inches by 17 inches and
must contain the following wording:

Repeated exposure to ultraviolet radiation may cause chronic sun damage character-
ized by wrinkling, dryness, fragility, bruising of the skin, and skin cancer.

DANGER: ULTRAVIOLET RADIATION

Failure to use protective eyewear may result in severe bums or permanent injury to
the eyes.

Medications or cosmetics may increase your sensitivity to ultraviolet radiation. Consult
a physician before using a sunlamp if you are using medications, have a history of skin
problems, or believe you are especially sensitive to sunlight. Pregnant women or women
taking oral contraceptives who use this product may develop discolored skin.

A customer may call the [Texas] Department of State Health Services at (insert toll-
free telephone number) to report an alleged injury regarding this tanning facility.

IF YOU DO NOT TAN IN THE SUN, YOU ARE UNLIKELY TO TAN FROM
USE OF AN

ULTRAVIOLET LAMP OR SUNLAMP.

(b) A tanning facility operator shall also post a warning sign at each tanning device in
a conspicuous location that is readily visible to a person about to use the device. The ex-
ecutive commissioner [board] by rule shall specify the size, design, and graphic design of
the sign. The sign must have dimensions of at least 11 inches by 17 inches and must
contain the following wording:

DANGER: ULTRAVIOLET RADIATION

1. Follow the manufacturer's instructions for use of this device.

2. Avoid too frequent or lengthy exposure. As with natural sunlight, exposure can
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cause serious eye and skin injuries and allergic reactions. Repeated exposure may cause
skin cancer.

3. Wear protective eyewear. Failure to use protective eyewear may result in severe
bums or permanent damage to the eyes.

4. Do not sunbathe before or after exposure to ultraviolet radiation from sunlamps.

5. Medications or cosmetics may increase your sensitivity to ultraviolet radiation.
Consult a physician before using a sunlamp if you are using medication, have a history
of skin problems, or believe you are especially sensitive to sunlight. Pregnant women or
women using oral contraceptives who use this product may develop discolored skin.

A customer may call the [T exas] Department of State Health Services at (insert toll-
free telephone number) to report an alleged injury regarding this tanning device.

IF YOU DO NOT TAN IN THE SUN, YOU ARE UNLIKELY TO TAN FROM
USE OF

THIS DEVICE.

(c) The department [Teas Departrnnt of Health] shall include with a license applica-
tion and an application for renewal of a license a description of the design standards
required for signs under this section.

SECTION 3.0433. Sections 145.008(i), (j), and (k), Health and Safety Code, are
amended to read as follows:

(i) A record of each customer using a tanning device shall be maintained at the tan-
ning facility at least until the third anniversary of the date of the customer's last use of
a tanning device. The executive commissioner [of the Health and llt..... &^-.mcs Cor
mission] by rule shall prescribe the form and content of the records. The record shall
include:

(1) the date and time of the customer's use of a tanning device;

(2) the length of time the tanning device was used;

(3) any injury or illness resulting from the use of a tanning device;

(4) any written informed consent statement required to be signed under Subsection
(e);

(5) the customer's skin type, as determined by the customer by using the Fitzpatrick
scale for classifying a skin type;

(6) whether the customer has a family history of skin cancer; and

(7) whether the customer has a past medical history of skin cancer.

Q) An operator shall keep an incident log at each tanning facility. The log shall be
maintained at the tanning facility at least until the third anniversary of the date of an
incident. The executive commissioner [board] by rule shall prescribe the form and content
of the log. The log shall include each:

(1) alleged injury;

(2) use of a tanning device by a customer not wearing protective eyewear;

(3) mechanical problem with a tanning device; and

(4) customer complaint.

(k) The department [Texas- D.pa.Aet of Health] shall provide to each applicant for
an original or renewal license a written copy of the Fitzpatrick scale.

SECTION 3.0434. Sections 145.009(a), (c), (d), and (e), Health and Safety Code, are
amended to read as follows:

(a) A person may not operate a tanning facility unless the person holds a license is-
sued by the department to operate the facility. Unless revoked or suspended, a license is
valid until the second [first] anniversary of the date the license was issued. A separate
license is required for each tanning facility.

(c) The department [board-annually] shall renew licenses after application for renewal
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is made on forms provided by the department for this purpose and after receipt of re-
newal fees.

(d) The executive commissioner [departmnent] by rule may adopt a system under which
licenses expire on various dates during the year. As part of this system the license fees
and [the-annual] renewal fees may be prorated on a monthly basis to reflect the actual
number of months the license is valid.

(e) The department may revoke, suspend, suspend on an emergency basis, or probate
by an emergency order of the commissioner, or the commissioner's designee, a license to
operate a tanning facility for:

(1) a failure to pay a license fee or [an-annttal] renewal fee for a license;

(2) an applicant's acquisition or attempted acquisition of a license by fraud or
deception;

(3) a violation of this chapter;

(4) a violation of a rule of the department adopted under this chapter; or

(5) a violation of an order issued under this chapter.

SECTION 3.0435. Sections 145.010(a), (b), (c), and (e), Health and Safety Code, are
amended to read as follows:

(a) The department [board] shall collect a fee for:

(1) a license issued or renewed; or

(2) a license that is modified.

(b) The department [board] may charge prorated [or-anntual] fees.

(c) The executive commissioner [board] by rule shall set the fees for issuance or re-
newal of a license in the amounts prescribed by Section 12.0111 and for modification of a
license in an amount [in amounts] that allows [allow] the department to recover not less
than 50 percent of the costs to the department in:

(1) reviewing and acting on a license application;

(2) modifying [or-renewing] a license;

(3) inspecting a licensed facility; and

(4) implementing and enforcing this chapter or rules relating to this chapter.

(e) A license fee received by the department shall be deposited in the state treasury to
the credit of the food and drug registration account in the general revenue fund. The fees
are dedicated to the department for the administration and enforcement of this chapter.

SECTION 3.0436. Section 145.011(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [board] may adopt rules as necessary to implement
this chapter.

SECTION 3.0437. Section 145.012(c), Health and Safety Code, is amended to read as
follows:

(c) If an emergency order is issued without a hearing, the department shall refer the
matter to the State Office of Administrative Hearings. An administrative law judge of
that office shall determine a time and place for a hearing and hold the hearing [at-whieh
the o m odifi,, or et aside]. The hearing shall be held under
rules of the department.

SECTION 3.0438. Sections 145.0121(a) and (f), Health and Safety Code, are amended
to read as follows:

(a) If it appears that a person has violated or is violating this chapter or an order is-
sued or a rule adopted under this chapter, the department [eo isione may request
the attorney general or the district or county attorney or the municipal attorney of a
municipality in the jurisdiction where the violation is alleged to have occurred or may
occur to institute a civil suit for:
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(1) an order enjoining the violation;
(2) a permanent or temporary injunction, a temporary restraining order, or other

appropriate remedy if the department shows that the person has engaged in or is
engaging in a violation;

(3) the assessment and recovery of a civil penalty; or

(4) both injunctive relief and a civil penalty.

(f) The department [commissione ] or the attorney general may each recover reason-
able expenses incurred in obtaining injunctive relief or a civil penalty under this section,
including investigation and court costs, reasonable attorney's fees, witness fees, and
other expenses. The expenses recovered by the department [comisioe: under this
section shall be used for the administration and enforcement of this chapter. The expen-
ses recovered by the attorney general shall be used by the attorney general.

SECTION 3.0439. Sections 145.0122(a), (d), (e), (f), (g), (h), (i), (j), (k), (1), (m), and
(n), Health and Safety Code, are amended to read as follows:

(a) The department [board or the board's d.sgne] may impose an administrative
penalty against a person licensed or regulated under this chapter who violates this
chapter or a rule or order adopted under this chapter.

(d) If the department [commissioner or the commissioner's designee] deter mines a
violation has occurred, the department shall give to the person written notice [eommis
.onr or thecommissioner's designee may issue to the board or the board's dcsigneea

report] that states the facts on which the determination is based and the department's
[......so.er's or the design'] recommendation on the imposition of a penalty[;
inchuding a rev minedation or1 the aim, ant of the. penal].

me) Within 14 days after the date the report is ssued, the eoemmassoner or the ern
missioner's deige shall give wtten noti of the report to the person.] The notice
may be given by certified mail. The notice must include a brief summary of the alleged
violation and a statement of the amount of the recommended penalty and must inform
the person that the person has a right to a hearing on the occurrence of the violation,
the amount of the penalty, or both the occurrence of the violation and the amount of the
penalty.

(M Within 20 days after the date the person receives the notice, the person in writing
may accept the determination and recommended penalty of the department [eommis-
soner or the omm.ss.oner's designe ] or may make a written request for a hearing on
the occurrence of the violation, the amount of the penalty, or both the occurrence of the
violation and the amount of the penalty.

(g) If the person accepts the determination and recommended penalty of the depart-
ment [commssioner or the ... s d..., e.., the department [board] by order
shall [approve the determin n and] impose the recommended penalty.

(h) If the person requests a hearing or fails to respond timely to the notice, the
department shall refer the matter to the State Office of Administrative Hearings [commis
s oner or thee omm.ssioner'sdesgnee shall set a hearng] and shall give notice of the
hearing to the person. The hearing shall be held by an administrative law judge of that
office [the departme1t]. The administrative law judge shall make findings of fact and
conclusions of law and promptly issue to the department [board] a written proposal for a
decision about the occurrence of the violation and the amount of a proposed penalty.
Based on the findings of fact, conclusions of law, and proposal for a decision, the depart-
ment [board] by order may find that a violation has occurred and impose a penalty or
may find that no violation occurred.

(i) The notice of the department's [board's] order given to the person under Chapter
2001, Government Code, must include a statement of the right of the person to judicial
review of the order.

(j) Within 30 days after the date the department's [board's] order becomes final as
provided by Section 2001.144, Government Code, the person shall:

(1) pay the amount of the penalty;
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(2) pay the amount of the penalty and file a petition for judicial review contesting
the occurrence of the violation, the amount of the penalty, or both the occurrence of
the violation and the amount of the penalty; or

(3) without paying the amount of the penalty, file a petition for judicial review in a
district court in Travis County contesting the occurrence of the violation, the amount
of the penalty, or both the occurrence of the violation and the amount of the penalty.

(k) Within the 30-day period, a person who acts under Subsection (j)(3) may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for placement in an escrow ac-
count; or

(B) giving to the court a supersedeas bond that is approved by the court for the
amount of the penalty and that is effective until all judicial review of the depart-
ment's [beard ] order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the amount of the penalty and is financially unable to give
the supersedeas bond; and

(B) giving a copy of the affidavit to the department [commissioner] by certified
mail.

(1) If the department [eommtiss ir] receives a copy of an affidavit under Subsection
(k)(2), the department [ommissioneIr] may file with the court, not later than the fifth
day after the date the copy is received, a contest to the affidavit. The court shall hold a
hearing on the facts alleged in the affidavit as soon as practicable and shall stay the
enforcement of the penalty on finding that the alleged facts are true. The person who
files an affidavit has the burden of proving that the person is financially unable to pay
the amount of the penalty and give a supersedeas bond.

(m) If the person does not pay the amount of the penalty and the enforcement of the
penalty is not stayed, the department [crmmision] may refer the matter to the at-
torney general for collection of the amount of the penalty.

(n) Judicial review of the department's order [f-the-board]:

(1) is instituted by filing a petition as provided by Subchapter G, Chapter 2001,
Government Code; and

(2) is under the substantial evidence rule.

SECTION 3.0440. Section 146.0025(a), Health and Safety Code, is amended to read
as follows:

(a) This chapter does not apply to:

(1) a medical facility licensed under other law;

(2) an office or clinic of a person licensed by the Texas [State Board &f] Medical
Board [Examinrr];

(3) a person who performs only ear piercing; or

(4) a facility in which only ear piercing is performed.

SECTION 3.0441. Section 146.003(b), Health and Safety Code, as amended by
Chapters 516 (S.B. 61) and 1528 (S.B. 932), Acts of the 76th Legislature, Regular Ses-
sion, 1999, is reenacted to read as follows:

(b) The department may issue a license or temporary location license for a tattoo or
body piercing studio after determining that the studio is in compliance with applicable
statutes, rules, and zoning codes.

SECTION 3.0442. Section 146.004, Health and Safety Code, is amended to read as
follows:

Sec. 146.004. LICENSE TERM; RENEWAL. (a) A tattoo studio or body piercing
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studio license is valid for two years [one-yea ] from the date of issuance. A temporary
tattooing or body piercing location license is valid for a specified period not to exceed
seven days.

(b) A tattoo studio or body piercing studio license may be renewed [.n.u...] on pay-
ment of the required renewal fee.

SECTION 3.0443. Section 146.0041(a), Health and Safety Code, is amended to read
as follows:

(a) The department may refuse to issue an original or renewal tattoo studio or body
piercing studio license if it has reasonable grounds to believe and finds that any of the
following circumstances exist:

(1) the applicant has been convicted of a violation of this chapter during the two
years immediately preceding the filing of the application;

(2) three years have not elapsed since the termination, by pardon or otherwise, of a
sentence imposed on the applicant for a conviction associated with tattooing or body
piercing;

(3) the applicant violated or caused to be violated a provision of this chapter or a
rule [of the deprtmnt] adopted under this chapter involving moral turpitude during
the six months immediately preceding the filing of the application;

(4) the applicant failed to answer or falsely or incorrectly answered a question in an
original or renewal application;

(5) the applicant is indebted to the state for a fee or penalty imposed by this chapter
or by rule [of the departmen ] adopted under this chapter;

(6) the applicant is a minor; or

(7) the applicant does not provide an adequate building available at the address for
which the license is sought before conducting any activity authorized by the license.

SECTION 3.0444. Section 146.0042(b), Health and Safety Code, is amended to read
as follows:

(b) The department may suspend for not more than 60 days or revoke an original or
renewal tattoo studio or body piercing studio license if it is found, after notice and hear-
ing, that any of the following is true:

(1) the license holder has been finally convicted of a violation of this chapter;

(2) the license holder violated a provision of this chapter or a rule [of the depart
ment] adopted under this chapter;

(3) the license holder made a false or misleading statement in connection with the
original or renewal application, either in the formal application itself or in any other
written instrument relating to the application submitted to the department;

(4) the license holder is indebted to the state for fees or payment of penalties
imposed by this chapter or by a rule [of the .p. t . ] adopted under this chapter;

(5) the license holder knowingly misrepresented to a customer or the public any tat-
too or body piercing jewelry sold by the license holder; or

(6) the license holder was intoxicated on the licensed premises.

SECTION 3.0445. Section 146.005, Health and Safety Code, is amended to read as
follows:

Sec. 146.005. FEES. [(W] The executive commissioner by rule [board] shall set license
and registration fees and license and registration renewal fees in amounts necessary for
the department to administer this chapter.

administer and enforcc thi.. hptr.]

SECTION 3.0446. Section 146.007(b), Health and Safety Code, is amended to read as
follows:
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(b) The [board, commisioner, and] department may enforce Chapter 431 in relation
to a drug, cosmetic, or device that is used in tattooing and that is not otherwise subject
to that chapter as if the drug, cosmetic, or device satisfied the definitions assigned those
terms under Section 431.002.

SECTION 3.0447. Section 146.010(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [beard] by rule shall establish sanitation requirements
for tattoo and body piercing studios and any other necessary requirements relating to
the building or part of the building in which a tattoo or body piercing studio is located.

SECTION 3.0448. Section 146.013(a), Health and Safety Code, is amended to read as
follows:

(a) A tattooist shall maintain a permanent record of each person tattooed by the tat-
tooist for a period established by department rule [the-board]. A person who performs
body piercing shall maintain a permanent record of each individual whose body is
pierced by the person for a period established by department rule [the boar ].

SECTION 3.0449. Section 146.015(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [boardI shall adopt rules to implement this chapter.

SECTION 3.0450. Section 146.017(b), Health and Safety Code, is amended to read as
follows:

(b) The refusal to issue a license, the suspension or revocation of a license, and any
appeals are governed by the department's [boaw ] formal hearing procedures and the
procedures for a contested case hearing under Chapter 2001, Government Code. A
person may appeal a final decision of the department as provided by that chapter.

SECTION 3.0451. Sections 146.019(a), (d), (e), (f), (g), (h), (i), j), (k), (1), (m), and (n),
Health and Safety Code, are amended to read as follows:

(a) The department [e"mm " r] may impose an administrative penalty against a
person who violates a rule adopted under Section 146.007 or an order adopted or license
issued under this chapter.

(d) The department [e 0,mmisiner who determines that a violation h s e d] shall
issue an order that states the facts on which a [the] determination that a violation oc-
curred is based, including an assessment of the penalty.

(e) The department [Wthin 14 days after the date the report • issued, the....
I] shall give written notice of the order [report] to the person. The notice may be

given by certified mail. The notice must include a brief summary of the alleged violation
and a statement of the amount of the recommended penalty and must inform the person
that the person has a right to a hearing on the occurrence of the violation, the amount of
the penalty, or both the occurrence of the violation and the amount of the penalty.

(f) Within 20 days after the date the person receives the notice, the person in writing
may accept the determination and recommended penalty of the department [eoiu lls-
siofief] or may make written request for a hearing on the occurrence of the violation, the
amount of the penalty, or both the occurrence of the violation and the amount of the
penalty.

(g) If the person accepts the determination and recommended penalty of the depart-
ment [eommiioerl, the department [eommissione I by order shall [appr the deter

. ]tion-and impose the recommended penalty.

(h) If the person requests a hearing or fails to respond timely to the notice, the
department [eommissioneI] shall refer the case to the State Office of Administrative Hear-
ings and [set a hearing nd giv tiee of the hearing to the person. The hearig shall
be.hed an administrative law judge of that office shall hold the hearing. The depart-
ment shall give written notice of the hearing to the person [the State Office of Adrninistra
t]ve44einpe. The administrative law judge shall make findings of fact and conclusions
of law and promptly issue to the department [eommi"sioner] a proposal for a decision
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about the occurrence of the violation and the amount of a proposed penalty. Based on
the findings of fact, conclusions of law, and proposal for a decision, the department [Cof-tnie Ior] by order may find that a violation has occurred and impose a penalty or may
find that no violation occurred.

(i) The notice of the department's [commissionr'a order given to the person under
Chapter 2001, Government Code, must include a statement of the right of the person to
judicial review of the order.

(j) Within 30 days after the date the department's [.. m ss.. . ] order is final as
provided by Subchapter F, Chapter 2001, Government Code, the person shall:

(1) pay the amount of the penalty;

(2) pay the amount of the penalty and file a petition for judicial review contesting
the occurrence of the violation, the amount of the penalty, or both the occurrence of
the violation and the amount of the penalty; or

(3) without paying the amount of the penalty, file a petition for judicial review
contesting the occurrence of the violation, the amount of the penalty, or both the oc-
currence of the violation and the amount of the penalty.

(k) Within the 30-day period, a person who acts under Subsection (j)(3) [ofethi-see-
tiof] may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for placement in an escrow ac-
count; or

(B) giving to the court a supersedeas bond approved by the court for the amount
of the penalty and that is effective until all judicial review of the department's [eom-
missionr's] order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the amount of the penalty and is financially unable to give
the supersedeas bond; and

(B) giving a copy of the affidavit to the department [ ......... i. by certified
mail.

(1) The department on receipt of [co mmissiner whc receics] a copy of an affidavit
under Subsection (k)(2) [of this eeton] may file, with the court within five days after
the date the copy is received, a contest to the affidavit. The court shall hold a hearing on
the facts alleged in the affidavit as soon as practicable and shall stay the enforcement of
the penalty on finding that the alleged facts are true. The person who files an affidavit
has the burden of proving that the person is financially unable to pay the amount of the
penalty and to give a supersedeas bond.

(m) If the person does not pay the amount of the penalty and the enforcement of the
penalty is not stayed, the department [ ... sione] may refer the matter to the at-
torney general for collection of the amount of the penalty.

(n) Judicial review of the order of the department [eonmissine ]:

(1) is instituted by filing a petition as provided by Subchapter G, Chapter 2001,
Government Code [and its subse...t amndmts), and

(2) is under the substantial evidence rule.

SECTION 3.0452. Section 146.024, Health and Safety Code, is amended to read as
follows:

Sec. 146.024. REGISTRATION TERM; RENEWAL. (a) A tattooist or body piercer
registration is valid for two years [one-year] from the date of issuance.

(b) A tattooist or body piercer registration may be renewed [annualy] on:

(1) payment of the required renewal fee; and

(2) submission of proof of completion of a training course approved by the depart-
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ment that includes not less than four hours related to bloodborne pathogens, infection
control, and aseptic technique.

SECTION 3.0453. Sections 146.025(b) and (d), Health and Safety Code, are amended
to read as follows:

(b) The department may approve a course of instruction based on any standards set
by the executive commissioner [departmen] to reasonably ensure that a tattooist or body
piercer develops the job skills and knowledge necessary to protect public health and
safety.

(d) The executive commissioner [departmeri] by rule shall set a fee in an amount rea-
sonable and- necessary to cover the cost to the department of reviewing the course content
and issuing the approval.

SECTION 3.0454. Section 161.001(a), Health and Safety Code, is amended to read as
follows:

(a) A person who administers or authorizes the administration of a vaccine or im-
munizing agent is not liable for an injury caused by the vaccine or immunizing agent if
the immunization is required by department rule [the-board] or is otherwise required by
law or other rules [rti4e].

SECTION 3.0455. Sections 161.004(a) and (f), Health and Safety Code, are amended
to read as follows:

(a) Every child in the state shall be immunized against vaccine preventable diseases
caused by infectious agents in accordance with the immunization schedule adopted in
department rules by-the--board].

(f) The executive commissioner [beard] shall adopt rules that are necessary to
administer this section.

SECTION 3.0456. Sections 161.005(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) On admission of a child to a mental health facility of the department, a state sup-
ported living center of the [Texas] Department of Aging and Disability Services, or a fa-
cility of [Mental Health and Mental Rtardatio.,] the Texas Department of Criminal
Justice[T] or the Texas Juvenile Justice Department [Youth CGmmi on], the facility
physician shall review the immunization history of the child and administer any needed
vaccinations or refer the child for immunization.

(b) The department and the executive commissioner [bearId] have the same powers and
duties under this section as the department and the executive commissioner [those et.ti
ties] have under Sections 38.001 and 51.933, Education Code. In addition, the provisions
of those sections relating to provisional admissions and exceptions apply to this section.

SECTION 3.0457. Sections 161.0051(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board] by rule may require nursing facilities [hoimes]
to offer, in accordance with an immunization schedule adopted in department rules [by
the board], immunizations to elderly residents or to staff who are in contact with elderly
residents against diseases that the executive commissioner [board] determines to be:

(1) caused by infectious agents;

(2) potentially deadly; and

(3) preventable by vaccine.

(c) The executive commissioner [board] by rule shall require nursing homes to offer, in
accordance with an immunization schedule adopted in department rules [y-the-boafrd]:

(1) pneumococcal vaccine to elderly residents; and

(2) influenza vaccine to elderly residents and to staff who are in contact with elderly
residents.

SECTION 3.0458. Sections 161.0052(b), (c), (d), (f), and (h), Health and Safety Code,
are amended to read as follows:
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(b) The executive commissioner [of the Halth and Hu Servics CG1 1.....,I by
rule shall require a hospital to inform each elderly person admitted to the hospital for a
period of 24 hours or more that the pneumococcal and influenza vaccines are available.
If the elderly person requests a vaccine, and if a physician, or an advanced nurse practi-
tioner or physician assistant on behalf of a physician, determines that the vaccine is in
the person's best interest, the hospital must make the vaccination available to the
person before the person is discharged from the hospital.

(c) The executive commissioner [of the Ilealth and Human i e ....... .o.. n by
rule shall require an end stage renal disease facility to offer, to the extent possible as
determined by the facility, the opportunity to receive the pneumococcal and influenza
vaccines to each elderly person who receives ongoing care at the facility if a physician, or
an advanced nurse practitioner or physician assistant on behalf of a physician,
determines that the vaccine is in the person's best interest. If the facility decides it is
not feasible to offer the vaccine, the facility must provide the person with information on
other options for obtaining the vaccine.

(d) The Texas [State Board of] Medical Board [F]mainere] by rule shall require a
physician responsible for the management of a physician's office that provides ongoing
medical care to elderly persons to offer, to the extent possible as determined by the
physician, the opportunity to receive the pneumococcal and influenza vaccines to each
elderly person who receives ongoing care at the office. If the physician decides it is not
feasible to offer the vaccine, the physician must provide the person with information on
other options for obtaining the vaccine.

(f) In adopting rules under this section, the executive commissioner [of the Health
Human Services Go........] and the Texas [State Board ofl Medical Board [Exain-
em] shall consider the recommendations of the Advisory Committee on Immunization
Practices of the Centers for Disease Control and Prevention.

(h) The department shall make available to hospitals and end stage renal disease fa-
cilities, and the Texas [State -Board-of] Medical Board [E.aminer.] shall make available
to physicians' offices, educational and informational materials concerning vaccination
against influenza virus and pneumococcal disease.

SECTION 3.0459. Sections 161.007(a), (a-3), and (k), Health and Safety Code, are
amended to read as follows:

(a) The department, for the primary purpose of establishing and maintaining a single
repository of accurate, complete, and current immunization records to be used in aiding,
coordinating, and promoting efficient and cost-effective communicable disease prevention
and control efforts, shall establish and maintain an immunization registry. The execu-
tive commissioner [of the Health and Human .... G_._ i,....] by rule shall develop
guidelines to:

(1) protect the confidentiality of patients in accordance with Section 159.002, Oc-
cupations Code;

(2) inform the individual or the individual's legally authorized representative about
the registry and that registry information may be released under Section 161.00735;

(3) require the written or electronic consent of the individual or the individual's
legally authorized representative before any information relating to the individual is
included in the registry;

(4) permit the individual or the individual's legally authorized representative to
withdraw consent for the individual to be included in the registry; and

(5) determine the process by which consent is verified, including affirmation by a
-health care provider, birth registrar, regional health information exchange, or local
immunization registry that consent has been obtained.

(a-3) The executive commissioner [of the Health -ad H S-'s Go ui-i-.nco].. by
rule shall develop guidelines and procedures for obtaining consent from an individual af-
ter the individual's 18th birthday, including procedures for retaining immunization in-
formation in a separate database that is inaccessible by any person other than the
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department during the one-year period during which an 18-year-old may consent to
inclusion in the registry under Subsection (a-2).

(k) The executive commissioner [of the Health and H 84 nenn . . .. isio]
shall adopt rules to implement this section.

SECTION 3.0460. Sections 161.00705(e) and (i), Health and Safety Code, are
amended to read as follows:

(e) The executive commissioner [of the Health and Hu.an Ser--es o ...... n] by
rule shall determine the period during which the information collected under this sec-
tion must remain in the immunization registry following the end of the disaster, public
health emergency, terrorist attack, hostile military or paramilitary action, or
extraordinary law enforcement emergency.

(i) The executive commissioner [of the Health and Human Senc.. es CG_.. 111 on. shall
adopt rules necessary to implement this section.

SECTION 3.0461. Section 161.00706(c), Health and Safety Code, is amended to read
as follows:

(c) The executive commissioner [of the Health and Hum-- Services C..i.io]

shall:

(1) develop rules to ensure that immunization history submitted under Subsection
(a)(2) is medically verified immunization information;

(2) develop guidelines for use by the department in informing first responders about
the registry and that registry information may be released under Section 161.00735;
and

(3) adopt rules necessary for the implementation of this section.

SECTION 3.0462. Section 161.0072(c), Health and Safety Code, is amended to read
as follows:

(c) The executive commissioner [board] shall develop rules to ensure that the im-
munization history submitted by an individual or the individual's legally authorized rep-
resentative is medically verified immunization information.

SECTION 3.0463. Sections 161.00735(e) and (h), Health and Safety Code, are
amended to read as follows:

(e) The executive commissioner [of the Health and Humn., S... ic C GL.....liA rlby
rule[;] shall determine the period during which the information collected under Subsec-
tion (c) must remain in the immunization registry following the end of the disaster.

(h) The executive commissioner [of the Health and Human Sc,_v. Commis....
shall make every effort to enter into a memorandum of agreement with each state to
which residents of this state are likely to evacuate in a disaster on:

(1) the release and use of registry information under this section to the appropriate
health authority or local health authority of that state, including the length of time
the information may be retained by that state; and

(2) the receipt and use of information submitted by the health authority or local
health authority of that state for inclusion in the registry under this section.
SECTION 3.0464. Section 161.008(h), Health and Safety Code, is amended to read

as follows:

(h) The executive commissioner [of the Health and Human Ser_.ee ,oAc ....C
shall adopt rules to implement this section.

SECTION 3.0465. Section 161.0105(c), Health and Safety Code, is amended to read
as follows:

(c) The immunity created by this section is in addition to any immunity created by
Sections 161.001 and 161.007(i) [46.G.. .

SECTION 3.0466. Section 161.0107(c), Health and Safety Code, is amended to read
as follows:
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(c) The executive commissioner [of the Health and S s ......- ] by
rule shall specify:

(1) the fields necessary to populate the immunization registry, including a field that
indicates the patient's consent to be listed in the immunization registry has been
obtained; and

(2) the data standards that must be used for electronic submission of immunization
information.

SECTION 3.0467. Section 161.0109(b), Health and Safety Code, is amended to read
as follows:

(b) The department shall collaborate with the Cancer Prevention and Research
Institute of Texas [Car.cr C ..... or its successor entity to develop educational
programs for parents regarding human papillomavirus and promoting awareness of a
minor's need for preventive services for cervical cancer and its precursors.

SECTION 3.0468. Section 161.021(a), Health and Safety Code, is amended to read as
follows:

(a) Unless prohibited by other law, a person, including a hospital, sanatorium, nurs-
ing facility [home], rest home, medical society, cancer registry, or other organization,
may provide interviews, reports, statements, memoranda, or other information relating
to the condition and treatment of any person, to be used in a study to reduce morbidity
or mortality or to identify persons who may need immunization, to:

(1) the department;

(2) a person that makes inquiries under immunization surveys conducted for the
department;

(3) a medical organization;

(4) a hospital;

(5) a hospital committee; or

(6) a cancer registry, including a cancer registry of a cancer treatment center [es
defined by Seetin 82.002].
SECTION 3.0469. Section 161.0213, Health and Safety Code, is amended to read as

follows:

Sec. 161.0213. CONFIDENTIALITY. Reports, records, and information furnished to
the commissioner or the commissioner's designee or the Texas [Nata R.... sorce Cern
servation] Commission on Environmental Quality that relate to an epidemiologic or
toxicologic investigation of human illnesses or conditions and of environmental exposures
that are harmful or believed to be harmful to the public health are not public informa-
tion under Chapter 552, Government Code, and are subject to the same confidentiality
requirements as described by Section 81.046.

SECTION 3.0470. Sections 161.0315(c) and (e), Health and Safety Code, are amended
to read as follows:

(c) A hospital district may require in a contract with a health care facility described
by Subsection (b) a provision that allows the governing body of the district to appoint a
specified number of members to the facility's medical peer review committee or medical
committee to evaluate medical and health care services for which the district contracts
with the facility to provide. The governing body of a hospital district may receive a
report from the facility's medical peer review committee or medical committee under
this section in a closed meeting. A report, information, or a record that the district
receives from the facility related to a review action conducted under the terms of the
contract is:

(1) confidential;

(2) not subject to disclosure under Chapter 552, Government Code; and

(3) subject to the same confidentiality and disclosure requirements to which a
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report, information, or record of a medical peer review committee under Section
160.007 [46-006], Occupations Code, is subject.

(e) The governing body of a hospital district may receive a report under Subsection
(d)(3) in a closed meeting. A report, information, or a record that the hospital district
receives under Subsection (d)(3) is:

(1) confidential;
(2) not subject to disclosure under Chapter 552, Government Code; and

(3) subject to the same confidentiality and disclosure requirements to which a
report, information, or record of a medical peer review committee under Section
160.007 [4-006], Occupations Code, is subject.
SECTION 3.0471. Section 161.083(a), Health and Safety Code, is amended to read as

follows:
(a) Pursuant to federal regulation under 21 C.F.R. Section 1140.14(b) [89744(b)], a

person may not sell, give, or cause to be sold or given a cigarette or tobacco product to
someone who is younger than 27 years of age unless the person to whom the cigarette 6r
tobacco product was sold or given presents an apparently valid proof of identification.

SECTION 3.0472. Section 161.101(c), Health and Safety Code, is amended to read as
follows:

(c) The executive commissioner [board] shall adopt rules to implement this section.

SECTION 3.0473. Sections 161.131(1) and (8), Health and Safety Code, are amended
to read as follows:

(1) "Abuse" has the meaning assigned by the federal Protection and Advocacy for
[Mentally4ll] Individuals with Mental Illness Act [of-1986] (42 U.S.C. Section 10801 et
seq.).

(8) "Neglect" has the meaning assigned by the federal Protection and Advocacy for
[M t ]y Individuals with Mental Illness Act [of--986] (42 U.S.C. Section 10801 et
seq.).
SECTION 3.0474. Sections 161.132(d) and (f), Health and Safety Code, are amended

to read as follows:
(d) The executive commissioner by rule for the department and the Department of Ag-

ing and Disability Services, and [Tea. Bo. d o. Mental Health and Mental R... ..... 1.

sBord of H lth, Tes Cn h and Drug Abuse, and each state
health care regulatory agency by rule, shall:

(1) prescribe procedures for the investigation of reports received under Subsection
(a) or (b) and for coordination with and referral of reports to law enforcement agencies
or other appropriate agencies; and

(2) prescribe follow-up procedures to ensure that a report referred to another agency
receives appropriate action.

(f) The executive commissioner by rule and each [Rae ] state health care regulatory
agency by rule shall provide for appropriate disciplinary action against a health care
professional licensed by the agency who fails to report as required by this section.

SECTION 3.0475. Section 161.133, Health and Safety Code, is amended to read as
follows:

Sec. 161.133. [MEMORANDUM OF UND)ERSTANDING ON] INSERVICE
TRAINING. (a) The executive commissioner [Texas Board of Mental Helth and Mental
Retardation, Texas Board of Health, and Texas Gomsso on eohol and Drug Abtuse]
by rule shall require [adopt a joint .......nd m of uniderstaning that requires] each
inpatient mental health facility, treatment facility, or hospital that provides
comprehensive medical rehabilitation services to annually provide as a condition of
continued licensure a minimum of eight hours of inservice training designed to assist
employees and health care professionals associated with the facility in identifying
patient abuse or neglect and illegal, unprofessional, or unethical conduct by or in the
facility,
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(b) The rules [m.......a...dum..] must prescribe:

(1) minimum standards for the training program; and

(2) a means for monitoring compliance with the requirement.

(c) The department [.ach-agen.y shall review and the executive commissioner shall
modify the rules [memorandum] as necessary not later than the last month of each state
fiscal year.

SECTION 3.0476. Section 161.134(a), Health and Safety Code, is amended to read as
follows:

(a) A hospital, mental health facility, or treatment facility may not suspend or
terminate the employment of or discipline or otherwise discriminate against an em-
ployee for reporting to the employee's supervisor, an administrator of the facility, a state
regulatory agency, or a law enforcement agency a violation of law, including a violation
of this chapter, a rule adopted under this chapter, or a rule of another agency [adopted
by the Texas Board of Mental Health and Mental Retardation, the Texas Boardo
Health, or the Texas Co,.1±.Zst1 1 on Meohol and Drug Abuse .

SECTION 3.0477. Sections 161.135(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) A hospital, mental health facility, or treatment facility may not retaliate against a
person who is not an employee for reporting a violation of law, including a violation of
this chapter, a rule adopted under this chapter, or a rule of another agency [adopted-b
the Texas Board of Mental Health and Mental Retardation, the Texas Board of Health1,
or the Texas Gommcoxifl on Pleohel and D.ug Abuse].

(c) A person suing under this section has the burden of proof, except that it is a rebut-
table presumption that the plaintiff was retaliated against if:

(1) before the 60th day after the date on which the plaintiff made a report in good
faith, the hospital, mental health facility, or treatment facility:

(A) discriminates in violation of Section 161.134 against a relative who is an em-
ployee of the facility;

(B) transfers, disciplines, suspends, terminates, or otherwise discriminates
against the person or a relative who is a volunteer in the facility or who is employed
under the patient work program administered by the department [Texas-Depart-
ment of Mental Health and M.tal Rea rdation];

(C) commits or threatens to commit, without justification, the person or a relative
of the person; or

(D) transfers, discharges, punishes, or restricts the privileges of the person or a
relative of the person who is receiving inpatient or outpatient services in the facil-
ity; or

(2) a person expected to testify on behalf of the plaintiff is intentionally made un-
available through an action of the facility, including a discharge, resignation, or
transfer.

SECTION 3.0478. Sections 161.301(a), (b), and (d), Health and Safety Code, are
amended to read as follows:

(a) The department [commissioner] shall develop and implement a public awareness
campaign designed to reduce tobacco use by minors in this state. The campaign may use
advertisements or similar media to provide educational information about tobacco use.

(b) The department [commissioner] may contract with another person to develop and
implement the public awareness campaign. The contract shall be awarded on the basis
of competitive bids.

(d) The department [commissioner] may not award a contract under Subsection (b) to:

(1) a person or entity that is required to register with the Texas Ethics Commission
under Chapter 305, Government Code, except as provided by Subsection (f);
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(2) any partner, employee, employer, relative, contractor, consultant, or related
entity of a person or entity described by Subdivision (1) and not described by Subsec-
tion (f); or

(3) a person or entity who has been hired to represent associations or other entities
for the purpose of affecting the outcome of legislation, agency rules, or other govern-
ment policies through grassroots or media campaigns.

SECTION 3.0479. Section 161.352(c), Health and Safety Code, is amended to read as
follows:

(c) The executive commissioner [depai=rt-fteit] by rule shall establish the time for filing
an annual report under this section and shall prescribe the form for the report.

SECTION 3.0480. Section 161.353(a), Health and Safety Code, is amended to read as
follows:

(a) Each manufacturer shall assign a nicotine yield rating to each cigarette or tobacco
product distributed in this state. The rating shall be assigned in accordance with depart-
ment standards [adopted by thc departmnt ].

SECTION 3.0481. Section 161.402, Health and Safety Code, is amended to read as
follows:

Sec. 161.402. MATERIAL SAFETY DATA SHEET REQUIRED; ASBESTOS IN-
STALLATION OR REINSTALLATION PROHIBITED. The executive commissioner
[board] shall adopt rules designating the materials or replacement parts for which a
person must obtain a material safety data sheet before installing the materials or parts
in a public building. A person may not install materials or replacement parts in a public
building if:

(1) the person does not obtain a required material safety data sheet; or

(2) the materials or parts, according to the material safety data sheet, contain more
than one percent asbestos and there is an alternative material or part.

SECTION 3.0482. Section 161.501(a), Health and Safety Code, is amended to read as
follows:

(a) A hospital, birthing center, physician, nurse midwife, or midwife who provides
prenatal care to a pregnant woman during gestation or at delivery of an infant shall:

(1) provide the woman and the father of the infant, if possible, or another adult
caregiver for the infant, with a resource pamphlet that includes:

(A) a list of the names, addresses, and phone numbers of professional organiza-
tions that provide postpartum counseling and assistance to parents relating to
postpartum depression and other emotional trauma associated with pregnancy and
parenting;

(B) information regarding the prevention of shaken baby syndrome including:

(i) techniques for coping with anger caused by a crying baby;

(ii) different methods for preventing a person from shaking a newborn, infant,
or other young child;

(iii) the dangerous effects of shaking a newborn, infant, or other young child;
and

(iv) the symptoms of shaken baby syndrome and who to contact, as recom-
mended by the American Academy of Pediatrics, if a parent suspects or knows
that a baby has been shaken in order to receive prompt medical treatment;

(C) a list of diseases for which a child is required by state law to be immunized
and the appropriate schedule for the administration of those immunizations;

(D) the appropriate schedule for follow-up procedures for newborn screening;

(E) information regarding sudden infant death syndrome, including current
recommendations for infant sleeping conditions to lower the risk of sudden infant
death syndrome; and
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(F) educational information in both English and Spanish on pertussis disease and
the availability of a vaccine to protect against pertussis, including information on
the Centers for Disease Control and Prevention recommendation that parents receive
Tdap during the postpartum period to protect newborns from the transmission of
pertussis;

(2) if the woman is a recipient of medical assistance under Chapter 32, Human Re-
sources Code, provide the woman and the father of the infant, if possible, or another
adult caregiver with a resource guide that includes information in both English and
Spanish relating to the development, health, and safety of a child from birth until age
five, including information relating to:

(A) selecting and interacting with a primary health care practitioner and
establishing a "medical home" for the child;

(B) dental care;

(C) effective parenting;

(D) child safety;

(E) the importance of reading to a child;

(F) expected developmental milestones;

(G) health care resources available in the state;

(H) selecting appropriate child care; and

(I) other resources available in the state;

(3) document in the woman's record that the woman received the resource pamphlet
described in Subdivision (1) and the resource guide described in Subdivision (2), if ap-
plicable; and

(4). retain the documentation for at least five years in the hospital's, birthing
center's, physician's, nurse midwife's, or midwife's records.

SECTION 3.0483. The heading to Section 161.502, Health and Safety Code, is
amended to read as follows:

Sec. 161.502. DUTIES OF DEPARTMENT, EXECUTIVE COMMISSIONER, AND
COMMISSION.

SECTION 3.0484. Sections 161.502(c) and (d), Health and Safety Code, are amended
to read as follows:

(c) The executive commissioner [Hoqlth and Human ........ ,GCm- ... .] shall
develop specific performance measures by which the commission may evaluate the ef-
fectiveness of the resource guide under Section 161.501(a)(2) in:

(1) reducing costs to the state; and

(2) improving outcomes for children.

(d) Not later than December 1 of each even-numbered year, the commission [Heale
and Human 8c..... s Co_.^ ... . shall submit a report to the legislature on the ef-
fectiveness of the resource guide under Section 161.501(a)(2), including legislative
recommendations concerning the guide.

SECTION 3.0485. Section 161.551, Health and Safety Code, is amended to read as
follows:

Sec. 161.551. DEFINITIONS. (a) In this subchapter, "servicemember" [t

[(1) "Commission" means the Health and Hu C... i_-s -
2 sin n.

[() "Departmcnt" mcntns the Deparftm1 ent of State Health Semies
(8) ........... b"] means a member or former member of the state military

forces or a component of the United States armed forces, including a reserve
component.

(b) In this section, "state military forces" has the meaning assigned by Section 437.001,
Government Code.
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SECTION 3.0486. Sections 162.001(1) and (2), Health and Safety Code, are amended
to read as follows:

(1) "Blood bank" means a facility that obtains blood from voluntary donors, as that
term is defined by the United States Food and Drug Administration, the AABB
(formerly known as the American Association of Blood Banks), and the American Red
Cross Blood Services and that is registered or licensed by the Center for [Gee-ofl
Biologics Evaluation and Research of the United States Food and Drug Administra-
tion and accredited by the AABB [Amriean As-- i ti of Blood Banks] or the Amer-
ican Red Cross Blood Services, or is qualified for membership in the American As-
sociation of Tissue Banks. The term includes a blood center, regional collection center,
tissue bank, and transfusion service.

(2) "AIDS" means acquired immune deficiency syndrome as defined by the Centers
for Disease Control and Prevention of the United States Public Health Service.

SECTION 3.0487. Section 162.002(a), Health and Safety Code, is amended to read as
follows:

(a) For each donation of blood, a blood bank shall require the donor to submit to tests
for communicable [infeetious] diseases, including tests for AIDS, HIV, or hepatitis, and
serological tests for contagious venereal diseases.

SECTION 3.0488. Section 162.004, Health and Safety Code, is amended to read as
follows:

Sec. 162.004. DISCLOSURE REQUIRED BY LAW. A blood bank shall disclose all
information required by law, including HIV test results, to:

(1) the department and a local health authority as required under Chapter 81
(Communicable Disease Prevention and Control Act);

(2) the Centers for Disease Control and Prevention of the United States Public
Health Service, as required by federal law or regulation; or

(3) any other local, state, or federal entity, as required by law, rule, or regulation.

SECTION 3.0489. Sections 162.006(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) A blood bank may report to other blood banks the name of a donor with a possible
communicable [infeetietua] disease according to positive blood test results.

(b) A blood bank that reports a donor's name to other blood banks under this section
may not disclose the communicable [iiifeetiott] disease that the donor has or is suspected
of having.

SECTION 3.0490. Section 162.007(a), Health and Safety Code, is amended to read as
follows:

(a) A blood bank shall report blood test results for blood confirmed as HIV positive by
the normal procedures blood banks presently use or found to be contaminated by any
other communicable [iftfeetious] disease to:

(1) the hospital or other facility in which the blood was transfused or provided;

(2) the physician who transfused the infected blood; or

(3) the recipient of the blood.

SECTION 3.0491. Section 162.016, Health and Safety Code, is amended to read as
follows:

Sec. 162.016. BE A BLOOD DONOR ACCOUNT; DEDICATION. (a) The be a blood
donor account is a separate account in the general revenue fund. The account is
composed of:

(1) money deposited to the credit of the account under Section 504.641, Transporta-
tion Code; and

(2) gifts, grants, donations, and legislative appropriations.

(b) The department administers the account.
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(b-i) The department [f4] may spend money credited to the account or money
deposited to the associated trust fund account created under Section 504.6012,
Transportation Code, only to:

(1) make grants to nonprofit blood centers in this state for programs to recruit and
retain volunteer blood donors; and

(2) defray the cost of administering the account.

(c) The department [board:

[(-1)] may accept gifts, grants, and donations from any source for the benefit of the
account. The executive commissioner of the Health and Human Services Commission [

[(12)] by rule shall establish guidelines for spending money described by Subsection
(b-i) [credited to the eet..t ].

SECTION 3.0492. Section 162.018, Health and Safety Code, is amended to read as
follows:

Sec. 162.018. BROCHURE ON UMBILICAL CORD BLOOD OPTIONS. (a) The ex-
ecutive commissioner [of the Health and Human ... ..... G-'- -- ':] shall prepare
and update as necessary a brochure based on nationally accepted, peer reviewed, scien-
tific research information regarding stem cells contained in the umbilical cord blood af-
ter delivery of an infant. The information in the brochure must include:

(1) the current and potential uses, risks, and benefits of stem cells contained in
umbilical cord blood to a potential recipient of donated stem cells, including a biologi-
cal family member, extended family member, or nonrelated individual;

(2) the options available for future use or storage of umbilical cord blood after
delivery of an infant, including:

(A) discarding the stem cells;

(B) donating the stem cells to a public umbilical cord blood bank;

(C) storing the stem cells in a private family umbilical cord blood bank for use by
immediate and extended family members; and

(D) storing the stem cells for immediate and extended family use through a fam-
ily or sibling donor banking program that provides free collection, processing, and
storage when a medical need exists;

(3) the medical process used to collect umbilical cord blood after delivery of an
infant;

(4) any risk associated with umbilical cord blood collection to the mother and the
infant;

(5) any costs that may be incurred by a pregnant woman who chooses to donate or
store umbilical cord blood after delivery of the woman's infant; and

(6) the average cost of public and private umbilical cord blood banking.

(b) The department [Department of State Health Serviee I shall make the brochure
available on the department's website and shall distribute the brochure on request to
physicians or other persons permitted by law to attend a pregnant woman during gesta-
tion or at delivery of an infant.

SECTION 3.0493. Section 164.003(5), Health and Safety Code, is amended to read as
follows:

(5) "Mental health facility" means:

(A) a "mental health facility" as defined by Section 571.003;

(B) a residential treatment facility, other than a mental health facility, in which
persons are treated for emotional problems or disorders in a 24-hour supervised liv-
ing environment; and

(C) an adult day-care facility [or adult day health car. fityj] as defined by Sec-
tion 103.003, Human Resources Code.
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SECTION 3.0494. Section 164.004, Health and Safety Code, is amended to read as
follows:

Sec. 164.004. EXEMPTIONS. This chapter does not apply to:

(1) a treatment facility:

(A) operated by the department [Texas Department of Ment al Te5Ith a.nd Mental
Retardatin , a federal agency, or a political subdivision; or

(B) funded by the department [Texas Cm s.o. on A-eohol and Drug Abuse];

(2) a community center established under Subchapter A, Chapter 534, or a facility
operated by a community center; or

(3) a facility owned and operated by a nonprofit or not-for-profit organization offer-
ing counseling concerning family violence, help for runaway children, or rape.

SECTION 3.0495. Section 164.006, Health and Safety Code, is amended to read as
follows:

Sec. 164.006. SOLICITING AND CONTRACTING WITH CERTAIN REFERRAL
SOURCES. A treatment facility or a person employed or under contract with a treat-
ment facility,, if acting on behalf of the treatment facility, may not:

(1) contact a referral source or potential client for the purpose of soliciting, directly
or indirectly, a referral of a patient to the treatment facility without disclosing its
soliciting agent's, employee's, or contractor's affiliation with the treatment facility;

(2) offer to provide or provide mental health or chemical dependency services to a
public or private school in this state, on a part-time or full-time basis, the services of
any of its employees or agents who make, or are in a position to make, a referral, if
the services are provided on an individual basis to individual students or their families.
Nothing herein prohibits a treatment facility from:

(A) offering or providing educational programs in group settings to public schools
in this state if the affiliation between the educational program and the treatment fa-
cility is disclosed;

(B) providing counseling services to a public school in this state in an emergency
or crisis situation if the services are provided in response to a specific request by a
school; provided that, under no circumstances may a student be referred to the
treatment facility offering the services; or

(C) entering into a contract under Section 464.020 with the board of trustees of a
school district with a disciplinary alternative education program, or with the board's
designee, for the provision of chemical dependency treatment services;

(3) provide to an entity of state or local government, on a part-time or full-time
basis, the mental health or chemical dependency services of any of its employees,
agents, or contractors who make or are in a position to make referrals unless:

(A) the treatment facility discloses to the governing authority of the entity:

(i) the employee's, agent's, or contractor's relationship to the facility; and

(ii) the fact that the employee, agent, or contractor might make a referral, if
permitted, to the facility; and

(B) the employee, agent, or contractor makes a referral only if:

(i) the treatment facility obtains the governing authority's authorization in
writing for the employee, agent, or contractor to make the referrals; and

(ii) the employee, agent, or contractor discloses to the prospective patient the
employee's, agent's, or contractor's relationship to the facility at initial contact; or

(4) in relation to intervention and assessment services, contract with, offer to
remunerate, or remunerate a person who operates an intervention and assessment
service that makes referrals to a treatment facility for inpatient treatment of mental
illness or chemical dependency unless the intervention and assessment service is:

(A) operated by a community mental health and intellectual disability [mental
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retardation] center funded by the department and the Department of Aging and Dis-
ability Services [Tea Depatment of Mental Health and Mental Retardaton;

(B) operated by a county or regional medical society;

(C) a qualified mental health referral service as defined by Section 164.007; or

(D) owned and operated by a nonprofit or not-for-profit organization offering
counseling concerning family violence, help for runaway children, or rape.

SECTION 3.0496. Section 164.007(a), Health and Safety Code, is amended to read as
follows:

(a) A qualified mental health referral service means a service that conforms to all of
the following standards:

(1) the referral service does not exclude as a participant in the referral service an
individual who meets the qualifications for participation and qualifications for
participation cannot be based in whole or in part on an individual's or entity's affilia-
tion or nonaffiliation with other participants in the referral service;

(2) a payment the participant makes to the referral service is assessed equally
against and collected equally from all participants, and is only based on the cost of
operating the referral service and not on the volume or value of any referrals to or
business otherwise generated by the participants of the referral service;

(3) the referral service imposes no requirements on the manner in which the partic-
ipant provides services to a referred person, except that the referral service may
require that the participant charge the person referred at the same rate as it charges
other persons not referred by the referral service, or that these services be furnished
free of charge or at a reduced charge;

(4) a referral made to a mental health professional or chemical dependency treat-
ment facility is made only in accordance with Subdivision (1) and the referral service
does not make referrals to mental health facilities other than facilities maintained or
operated by the department [Texas Department of Mental Health and Mental Retarda

n], community mental health [a mental rtration] centers, or other political
subdivisions, provided that a physician may make a referral directly to any mental
health facility;

(5) the referral service is staffed by appropriately licensed and trained mental
health professionals and a person who makes assessments for the need for treatment
of mental illness or chemical dependency is a mental health professional as defined by
this chapter;

(6) in response to each inquiry or after personal assessment, the referral service
makes referrals, on a clinically appropriate, rotational basis, to at least three mental
health professionals or chemical dependency treatment facilities whose practice ad-
dresses or facilities are located in the county of residence of the person seeking the
referral or assessment, but if there are not three providers in the inquirer's county of
residence, the referral service may include additional providers from other counties
nearest the inquirer's county of residence;

(7) no information that identifies the person seeking a referral, such as name, ad-
dress, or telephone number, is used, maintained, distributed, or provided for a purpose
other than making the requested referral or for administrative functions necessary to
operating the referral service;

(8) the referral service makes the following disclosures to each person seeking a
referral:

(A) the manner in which the referral service selects the group of providers
participating in the referral service;

(B) whether the provider participant has paid a fee to the referral service;

(C) the manner in which the referral service selects a particular provider from its
list of provider participants to which to make a referral;

(D) the nature of the relationship or any affiliation between the referral service
and the group of provider participants to whom it could make a referral; and
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(E) the nature of any restriction that would exclude a provider from cohtinuing as
a provider participant;
(9) the referral service maintains each disclosure in a written record certifying that

the disclosure has been made and the record certifying that the disclosure has been
made is signed by either the person seeking a referral or by the person making the
disclosure on behalf of the referral service; and

(10) if the referral service refers callers to a 1-900 telephone number or another
telephone number that requires the payment of a toll or fee payable to or collected by
the referral service, the referral service discloses the per minute charge.
SECTION 3.0497. Section 164.009(a), Health and Safety Code, is amended to read as

follows:
(a) A treatment facility may not admit a patient to its facilities without fully disclos-

ing to the patient or, if the patient is a minor, the patient's parent, managing conserva-
tor, or guardian, in, if possible, the primary language of the patient, managing conserva-
tor, or guardian, as the case may be, the following information in writing before
admission:

(1) the treatment facility's estimated average daily charge for inpatient treatment
with an explanation that the patient may be billed separately for services provided by
mental health professionals;

(2) the name of the attending physician, if the treatment facility is a mental health
facility, or the name of the attending mental health professional, if the facility is a
chemical dependency facility; and

(3) the current "patient's bill of rights" as adopted by the executive commissioner
[Texas Department f Mental Health and Mental Retardation, the T ri
on ..e.hl and Drug Abuse, or the Texas Dep.ft..ent of Health that sets out restric-
tions to the patient's freedom that may be imposed on the patient during the patient's
stay in a treatment facility.
SECTION 3.0498. Section 164.014, Health and Safety Code, is amended to read as

follows:
Sec. 164.014. RULE-MAKING AUTHORITY. The executive commissioner [Texas

Retardation] may adopt rules interpreting the provisions of this chapter relating to the
activities of a chemical dependency facility or mental health facility under the depart-
ment's [ts] jurisdiction.

SECTION 3.0499. Section 166.002(12), Health and Safety Code, is amended to read
as follows:

(12) "Physician" means:
(A) a physician licensed by the Texas Medical [Stt-e] Board [of Medical Examin

ers]; or
(B) a properly credentialed physician who holds a commission in the uniformed

services of the United States and who is serving on active duty in this state.
SECTION 3.0500. Section 166.004(a), Health and Safety Code, is amended to read as

follows:
(a) In this section, "health care provider" means:

(1) a hospital;
(2) an institution licensed under Chapter 242, including a skilled nursing facility;
(3) a home and community support services agency;
(4) an assisted living [apersonal-eae] facility; and
(5) a special care facility.

SECTION 3.0501. Section 166.011(c), Health and Safety Code, is amended to read as
follows:
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(c) The dxecutive commissioner [of the H a th and Human S ....... C misin, ] by
rule shall modify the advance directive forms required under this chapter as necessary
to provide for the use of a digital or electronic signature that complies with the require-
ments of this section.

SECTION 3.0502. Section 166.039(g), Health and Safety Code, is amended to read as
follows:

(g) A person listed in Subsection (b) who wishes to challenge a treatment decision
made under this section must apply for temporary guardianship under Chapter 1251,
Estates [S.tin 875, Texas Probate] Code. The court may waive applicable fees in that
proceeding.

SECTION 3.0503. Sections 166.046(b) and (c), Health and Safety Code, are amended
to read as follows:
. (b) The patient or the person responsible for the health care decisions of the individ-

ual who has made the decision regarding the directive or treatment decision:

(1) may be given a written description of the ethics or medical committee review
process and any other policies and procedures related to this section adopted by the
health care facility;

(2) shall be informed of the committee review process not less than 48 hours before
the meeting called to discuss the patient's directive, unless the time period is waived
by mutual agreement;

(3) at the time of being so informed, shall be provided:

(A) a copy of the appropriate statement set forth in Section 166.052; and

(B) a copy of the registry list of health care providers and referral groups that
have volunteered their readiness to consider accepting transfer or to assist in locat-
ing a provider willing to accept transfer that is posted on the website maintained by
the department [Texas Health Care info rmtion ....... under Section 166.053;
and

(4) is entitled to:

(A) attend the meeting; and

(B) receive a written explanation of the decision reached during the review process.

(c) The written explanation required by Subsection (b)(4)(B) [(b)X2*R] must be
included in the patient's medical record.

SECTION 3.0504. Sections 166.052(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) In cases in which the attending physician refuses to honor an advance directive or
treatment decision requesting the provision of life-sustaining treatment, the statement
required by Section 166.046(b)(3)(A) [166.046(b)(2)(A)] shall be in substantially the fol-
lowing form:

When There Is A Disagreement About Medical Treatment: The
Physician Recommends Against Life-Sustaining Treatment That You

Wish To Continue

You have been given this information because you have requested life-sustaining
treatment,* which the attending physician believes is not appropriate. This information
is being provided to help you understand state law, your rights, and the resources avail-
able to you in such circumstances. It outlines the process for resolving disagreements
about treatment among patients, families, and physicians. It is based upon Section
166.046 of the Texas Advance Directives Act, codified in Chapter 166 of the Texas
Health and Safety Code.

When an attending physician refuses to comply with an advance directive or other
request for life-sustaining treatment because of the physician's judgment that the treat-
ment would be inappropriate, the case will be reviewed by an ethics or medical
committee. Life-sustaining treatment will be provided through the review.
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You will receive notification of this review at least 48 hours before a meeting of the
committee related to your case. You are entitled to attend the meeting. With your agree-
ment, the meeting may be held sooner than 48 hours, if possible.

You are entitled to receive a written explanation of the decision reached during the
review process.

If after this review process both the attending physician and the ethics or medical
committee conclude that life-sustaining treatment is inappropriate and yet you continue
to request such treatment, then the following procedure will occur:

1. The physician, with the help of the health care facility, will assist you in trying to
find a physician and facility willing to provide the requested treatment.

2. You are being given a list of health care providers and referral groups that have
volunteered their readiness to consider accepting transfer, or to assist in locating a
provider willing to accept transfer, maintained by the Department of State Health Ser-
vices [Texas Health Care I. .. .. C ajtm il]. You may wish to contact providers or
referral groups on the list or others of your choice to get help in arranging a transfer.

3. The patient will continue to be given life-sustaining treatment until he or she can
be transferred to a willing provider for up to 10 days from the time you were given the
committee's written decision that life-sustaining treatment is not appropriate.

4. If a transfer can be arranged, the patient will be responsible for the costs of the
transfer.

5. If a provider cannot be found willing to give the requested treatment within 10
days, life-susthining treatment may be withdrawn unless a court of law has granted an
extension.

6. You may ask the appropriate district or county court to extend the 10-day period
if the court finds that there is a reasonable expectation that a physician or health care
facility willing to provide life-sustaining treatment will be found if the extension is
granted.

*"Life-sustaining treatment" means treatment that, based on reasonable medical judg-
ment, sustains the life of a patient and without which the patient will die. The term
includes both life-sustaining medications and artificial life support, such as mechanical
breathing machines, kidney dialysis treatment, and artificial nutrition and hydration.
The term does not include the administration of pain management medication or the
performance of a medical procedure considered to be necessary to provide comfort care,
or any other medical care provided to alleviate a patient's pain.

(b) In cases in which the attending physician refuses to comply with an advance direc-
tive or treatment decision requesting the withholding or withdrawal of life-sustaining
treatment, the statement required by Section 166.046(b)(3)(A) shall be in substantially
the following form:

When There Is A Disagreement About Medical Treatment: The
Physician Recommends Life-Sustaining Treatment That You Wish To

Stop

You have been given this information because you have requested the withdrawal or
withholding of life-sustaining treatment* and the attending physician refuses to comply
with that request. The information is being provided to help you understand state law,
your rights, and the resources available to you in such circumstances. It outlines the
process for resolving disagreements about treatment among patients, families, and
physicians. It is based upon Section 166.046 of the Texas Advance Directives Act, codi-
fied in Chapter 166 of the Texas Health and Safety Code.

When an attending physician refuses to comply with an advance directive or other
request for withdrawal or withholding of life-sustaining treatment for any reason, the
case will be reviewed by an ethics or medical committee. Life-sustaining treatment will
be provided through the review.

You will receive notification of this review at least 48 hours before a meeting of the
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committee related to your case. You are entitled to attend the meeting. With your agree-
ment, the meeting may be held sooner than 48 hours, if possible.

You are entitled to receive a written explanation of the decision reached during the
review process.

If you or the attending physician do not agree with the decision reached during the
review process, and the attending physician still refuses to comply with your request to
withhold or withdraw life-sustaining treatment, then the following procedure will occur:

1. The physician, with the help of the health care facility, will assist you in trying to
find a physician and facility willing to withdraw or withhold the life-sustaining
treatment.

2. You are being given a list of health care providers and referral groups that have
volunteered their readiness to consider accepting transfer, or to assist in locating a
provider willing to accept transfer, maintained by the Department of State Health Ser-
vices [Texas Health C ino rma.n.... oC... .. You may wish to contact providers or
referral groups on the list or others of your choice to get help in arranging a transfer.
*"Life-sustaining treatment" means treatment that, based on reasonable medical judg-

ment, sustains the life of a patient and without which the patient will die. The term
includes both life-sustaining medications and artificial life support, such as mechanical
breathing machines, kidney dialysis treatment, and artificial nutrition and hydration.
The term does not include the administration of pain management medication or the
performance of a medical procedure considered to be necessary to provide comfort care,
or any other medical care provided to alleviate a patient's pain.

SECTION 3.0505. Sections 166.053(a), (c), and (d), Health and Safety Code, are
amended to read as follows:

(a) The department [Texas Health Care infom,,.ation C nil] shall maintain a regis-
try listing the identity of and contact information for health care providers and referral
groups, situated inside and outside this state, that have voluntarily notified the depart-
ment [coune] they may consider accepting or may assist in locating a provider willing to
accept transfer of a patient under Section 166.045 or 166.046.

(c) The department [Texas Health Care Information Co.neil] shall post the current
registry list on its website in a form appropriate for easy comprehension by patients and
persons responsible for the health care decisions of patients [and shall pr' vd clearly
identifiable lin.k from its ho page to the regstry page]. The list shall separately
indicate those providers and groups that have indicated their interest in assisting the
transfer of:

(1) those patients on whose behalf life-sustaining treatment is being sought;

(2) those patients on whose behalf the withholding or withdrawal of life-sustaining
treatment is being sought; and

(3) patients described in both Subdivisions (1) and (2).

(d) The registry list described in this section shall include the following disclaimer:

"This registry lists providers and groups that have indicated to the Department of
State Health Services [exas Health Care information Caineill their interest in assist-
ing the transfer of patients in the circumstances described, and is provided for infor-
mation purposes only. Neither the Department of State Health Services [Texas Health
Cae Informtion Coucil] nor the State of Texas endorses or assumes any responsibil-
ity for any representation, claim, or act of the listed providers or groups."

SECTION 3.0506. Sections 166.081(2), (6), and (10), Health and Safety Code, are
amended to read as follows:

(2) "DNR identification device" means an identification device specified by depart-
ment rule [the-board] under Section 166.101 that is worn for the purpose of identifying
a person who has executed or issued ari out-of-hospital DNR order or on whose behalf
an out-of-hospital DNR order has been executed or issued under this subchapter.

(6) "Out-of-hospital DNR order":
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(A) means a legally binding out-of-hospital do-not-resuscitate order, in the form
specified by department rule [the boarId] under Section 166.083, prepared and signed
by the attending physician of a person, that documents the instructions of a person
or the person's legally authorized representative and directs health care profession-
als acting in an out-of-hospital setting not to initiate or continue the following life-
sustaining treatment:

(i) cardiopulmonary resuscitation;

(ii) advanced airway management;

(iii) artificial ventilation;

(iv) defibrillation;

(v) transcutaneous cardiac pacing; and

(vi) other life-sustaining treatment specified by department rule [the-boa-rd]
under Section 166.101(a); and

(B) does not include authorization to withhold medical interventions or therapies
considered necessary to provide comfort care or to alleviate pain or to provide water
or nutrition.

(10) "Statewide out-of-hospital DNR protocol" means a set of statewide standard-
ized procedures adopted by the executive commissioner [board] under Section
166.101(a) for withholding cardiopulmonary resuscitation and certain other life-
sustaining treatment by health care professionals acting in out-of-hospital settings.

SECTION 3.0507. Sections 166.082(a) and (f), Health and Safety Code, are amended
to read as follows:

(a) A competent person may at any time execute a written out-of-hospital DNR order
directing health care professionals acting in an out-of-hospital setting to withhold
cardiopulmonary resuscitation and certain other life-sustaining treatment designated by
department rule [the-bard].

(f) The executive commissioner [board], on the recommendation of the department,
shall by rule adopt procedures for the disposition and maintenance of records of an orig-
inal out-of-hospital DNR order and any copies of the order.

SECTION 3.0508. Sections 166.083(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) A written out-of-hospital DNR order shall be in the standard form specified by
department [board] rule as recommended by the department.

(b) The standard form of an out-of-hospital DNR order specified by department rule
[the-beard] must, at a minimum, contain the following:

(1) a distinctive single-page format that readily identifies the document as an out-
of-hospital DNR order;

(2) a title that readily identifies the document as an out-of-hospital DNR order;

(3) the printed or typed name of the person;

(4) a statement that the physician signing the document is the attending physician
of the person and that the physician is directing health care professionals acting in
out-of-hospital settings, including a hospital emergency department, not to initiate or
continue certain life-sustaining treatment on behalf of the person, and a listing of
those procedures not to be initiated or continued;

(5) a statement that the person understands that the person may revoke the out-of-
hospital DNR order at any time by destroying the order and removing the DNR
identification device, if any, or by communicating to health care professionals at the
scene the person's desire to revoke the out-of-hospital DNR order;

(6) places for theprinted names and signatures of the witnesses or the notary pu-
blic's acknowledgment and for the printed name and signature of the attending physi-
cian of the person and the medical license number of the attending physician;
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(7) a separate section for execution of the document by the legal guardian of the
person, the person's proxy, an agent of the person having a medical power of attorney,
or the attending physician attesting to the issuance of an out-of-hospital DNR order
by nonwritten means of communication or acting in accordance with a previously exe-
cuted or previously issued directive to physicians under Section 166.082(c) that
includes the following:

(A) a statement that the legal guardian, the proxy, the agent, the person by
nonwritten means of communication, or the physician directs that each listed life-
sustaining treatment should not be initiated or continued in behalf of the person;
and

(B) places for the printed names and signatures of the witnesses and, as ap-
plicable, the legal guardian, proxy, agent, or physician;

(8) a separate section for execution of the document by at least one qualified rela-
tive of the person when the person does not have a legal guardian, proxy, or agent
having a medical power of attorney and is incompetent or otherwise mentally or
physically incapable of communication, including:

(A) a statement that the relative of the person is qualified to make a treatment
decision to withhold cardiopulmonary resuscitation and certain other designated
life-sustaining treatment under Section 166.088 and, based on the known desires of
the person or a determination of the best interest of the person, directs that each
listed life-sustaining treatment should not be initiated or continued in behalf of the
person; and

(B) places for the printed names and signatures of the witnesses and qualified rel-
ative of the person;

(9) a place for entry of the date of execution of the document;

(10) a statement that the document is in effect on the date of its execution and
remains in effect until the death of the person or until the document is revoked;

(11) a statement that the document must accompany the person during transport;

(12) a statement regarding the proper disposition of the document or copies of the
document, as the executive commissioner [board] determines appropriate; and

(13) a statement at the bottom of the document, with places for the signature of
each person executing the document, that the document has been properly completed.

(c) The executive commissioner [board] may, by rule and as recommended by the
department, modify the standard form of the out-of-hospital DNR order described by
Subsection (b) in order to accomplish the purposes of this subchapter.

SECTION 3.0509. Sections 166.088(e) and (g), Health and Safety Code, are amended
to read as follows:

(e) The fact that an adult person has not executed or issued an out-of-hospital DNR
order does not create a presumption that the person does not want a treatment decision
made to withhold cardiopulmonary resuscitation and certain other designated life-
sustaining treatment designated by department rule [the-board].

(g) A person listed in Section 166.039(b) who wishes to challenge a decision made
under this section must apply for temporary guardianship under Chapter 1251, Estates
[S.ti.. 875, Texas Probat ] Code. The court may waive applicable fees in that
proceeding.

SECTION 3.0510. Section 166.089(h), Health and Safety Code, is amended to read
as follows:

(h) An out-of-hospital DNR order executed or issued and documented or evidenced in
the manner prescribed by this subchapter is valid and shall be honored by responding
health care professionals unless the person or persons found at the scene:

(1) identify themselves as the declarant or as the attending physician, legal guard-
ian, qualified relative, or agent of the person having a medical power of attorney who
executed or issued the out-of-hospital DNR order on behalf of the person; and
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(2) request that cardiopulmonary resuscitation or certain other life-sustaining treat-
ment designated by department rule [the-board] be initiated or continued.

SECTION 3.0511. Section 166.090(a), Health and Safety Code, is amended to read as
follows:

(a) A person who has a valid out-of-hospital DNR order under this subchapter may
wear a DNR identification device around the neck or on the wrist as prescribed by
department [board] rule adopted under Section 166.101.

SECTION 3.0512. Section 166.092(b), Health and Safety Code, is amended to read as
follows:

(b) An oral revocation under Subsection (a)(3) or (a)(4) takes effect only when the
declarant or a person who identifies himself or herself as the legal guardian, a qualified
relative, or the agent of the declarant having a medical power of attorney who executed
the out-of-hospital DNR order communicates the intent to revoke the order to the
responding health care professionals or the attending physician at the scene. The
responding health care professionals shall record the time, date, and place of the revoca-
tion in accordance with the statewide out-of-hospital DNR protocol and rules adopted by
the executive commissioner [board] and any applicable local out-of-hospital DNR protocol.
The attending physician or the physician's designee shall record in the person's medical
record the time, date, and place of the revocation and, if different, the time, date, and
place that the physician received notice of the revocation. The attending physician or the
physician's designee shall also enter the word "VOID" on each page of the copy of the or-
der in the person's medical record.

SECTION 3.0513. Section 166.094, Health and Safety Code, is amended to read as
follows:

Sec. 166.094. LIMITATION ON LIABILITY FOR WITHHOLDING CARDIOPULMO-
NARY RESUSCITATION AND CERTAIN OTHER LIFE-SUSTAINING PROCEDURES.
(a) A health care professional or health care facility or entity that in good faith causes
cardiopulmonary resuscitation or certain other life-sustaining treatment designated by
department rule [the boardl] to be withheld from a person in accordance with this
subchapter is not civilly liable for that action.

(b) A health care professional or health care facility or entity that in good faith
participates in withholding cardiopulmonary resuscitation or certain other life-sustaining
treatment designated by department rule [the-board] from a person in accordance with
this subchapter is not civilly liable for that action.

(c) A health care professional or health care facility or entity that in good faith
participates in withholding cardiopulmonary resuscitation or certain other life-sustaining
treatment designated by department rule [the-board] from a person in accordance with
this subchapter is not criminally liable or guilty of unprofessional conduct as a result of
that action.

(d) A health care professional or health care facility or entity that in good faith causes
or participates in withholding cardiopulmonary resuscitation or certain other life-
sustaining treatment designated by department rule [the board] from a person in accor-
dance with this subchapter and rules adopted under this subchapter is not in violation
of any other licensing or regulatory laws or rules of this state and is not subject to any
disciplinary action or sanction by any licensing or regulatory agency of this state as a
result of that action.

SECTION 3.0514. Section 166.096, Health and Safety Code, is amended to read as
follows:

Sec. 166.096. HONORING OUT-OF-HOSPITAL DNR ORDER DOES NOT CON-
STITUTE OFFENSE OF AIDING SUICIDE. A person does not commit an offense under
Section 22.08, Penal Code, by withholding cardiopulmonary resuscitation or certain
other life-sustaining treatment designated by department rule [the board] from a person
in accordance with this subchapter.

SECTION 3.0515. Section 166.097(b), Health and Safety Code, is amended to read as
follows:
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(b) A person is subject to prosecution for criminal homicide under Chapter 19, Penal
Code, if the person, with the intent to cause cardiopulmonary resuscitation or certain
other life-sustaining treatment designated by department rule [the board] to be withheld
from another person contrary to the other person's desires, falsifies or forges an out-of-
hospital DNR order or intentionally conceals or withholds personal knowledge of a revo-
cation and thereby directly causes cardiopulmonary resuscitation and certain other life-
sustaining treatment designated by department rule [.he-boar] to be withheld from the
other person with the result that the other person's death is hastened.

SECTION 3.0516. Section 166.098, Health and Safety Code, is amended to read as
follows:

Sec. 166.098. PREGNANT PERSONS. A person may not withhold cardiopulmonary
resuscitation or certain other life-sustaining treatment designated by department rule
[the-board] under this subchapter from a person known by the responding health care
professionals to be pregnant.

SECTION 3.0517. Sections 166.100 and 166.101, Health and Safety Code, are
amended to read as follows:

Sec. 166.100. LEGAL RIGHT OR RESPONSIBILITY NOT AFFECTED. This
subchapter does not impair or supersede any legal right or responsibility a person may
have under a constitution, other statute, regulation, or court decision to effect the with-
holding of cardiopulmonary resuscitation or certain other life-sustaining treatment
designated by department rule [the-board].

Sec. 166.101. DUTIES OF DEPARTMENT AND EXECUTIVE COMMISSIONER
[BeAR]. (a) The executive commissioner [boerd] shall, on the recommendation of the
department, adopt all reasonable and necessary rules to carry out the purposes of this
subchapter, including rules:

(1) adopting a statewide out-of-hospital DNR order protocol that sets out standard
procedures for the withholding of cardiopulmonary resuscitation and certain other life-
sustaining treatment by health care professionals acting in out-of-hospital settings;

(2) designating life-sustaining treatment that may be included in an out-of-hospital
DNR order, including all procedures listed in Sections 166.081(6)(A)(i) through (v);
and

(3) governing recordkeeping in circumstances in which an out-of-hospital DNR or-
der or DNR identification device is encountered by responding health care
professionals.

(b) The rules adopted [ .-t+.e-b.l ] under Subsection (a) are not effective until ap-
proved by the Texas Medical [Stite] Board [of Mcdical Examinre] .

(c) Local emergency medical services authorities may adopt local out-of-hospital DNR
order protocols if the local protocols do not conflict with the statewide out-of-hospital
DNR order protocol adopted by the executive commissioner [board].

(d) The executive commissioner [board] by rule shall specify a distinctive standard
design for a necklace and a bracelet DNR identification device that signifies, when worn
by a person, that.the possessor has executed or issued a valid out-of-hospital DNR order
under this subchapter or is a person for whom a valid out-of-hospital DNR order has
been executed or issued.

(e) The department shall report to the executive commissioner [board] from time to
time regarding issues identified in emergency medical services responses in which an
out-of-hospital DNR order or DNR identification device is encountered. The report may
contain recommendations to the executive commissioner [board] for necessary modifica-
tions to the form of the standard out-of-hospital DNR order or the designated life-
sustaining procedures listed in the standard out-of-hospital DNR order, the statewide
out-of-hospital DNR order protocol, or the DNR identification devices.

SECTION 3.0518. Section 171.012(a-1), Health and Safety Code, is amended to read
as follows:

(a-i) During a visit made to a facility to fulfill the requirements of Subsection (a), the
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facility and any person at the facility may not accept any form of payment, deposit, or
exchange or make any financial agreement for an abortion or abortion-related services
other than for payment of a service required by Subsection (a). The amount charged for
a service required by Subsection (a) may not exceed the reimbursement rate established
for the service by the executive commissioner [Health u-d Humem S..... ,o-^. o , .
for statewide medical reimbursement programs.

SECTION 3.0519. Section 171.0124, Health and Safety Code, is amended to read as
follows:

Sec. 171.0124. EXCEPTION FOR MEDICAL EMERGENCY. A physician may
perform an abortion without obtaining informed consent under this subchapter in a
medical emergency. A physician who performs an abortion in a medical emergency shall:

(1) include in the patient's medical records a statement signed by the physician
certifying the nature of the medical emergency; and

(2) not later than the 30th day after the date the abortion is performed, certify to
the department [DP t I ... State Health Scrvies] the specific medical condition
that constituted the emergency.

SECTION 3.0520. Section 171.014(d), Health and Safety Code, is amended to read as
follows:

(d) The department shall annually review the materials to determine if changes to the
contents of the materials are necessary. The executive commissioner [departmerl shall
adopt rules necessary for considering and making changes to the materials.

SECTION 3.0521. Section 181.053, Health and Safety Code, is amended to read as
follows:

Sec. 181.053. NONPROFIT AGENCIES. The executive commissioner [depatment]
shall by rule exempt from this chapter a nonprofit agency that pays for health care ser-
vices or prescription drugs for an indigent person only if the agency's primary business
is not the provision of health care or reimbursement for health care services.

SECTION 3.0522. Section 181.102(c), Health and Safety Code, is amended to read as
follows:

(c) For purposes of Subsection (a), the executive commissioner, in consultation with
the department [Department of State Helth , the Texas Medical Board, and
the Texas Department of Insurance, by rule may recommend a standard electronic
format for the release of requested health records. The standard electronic format
recommended under this section must be consistent, if feasible, with federal law regard-
ing the release of electronic health records.

SECTION 3.0523. Section 181.103, Health and Safety Code, is amended to read as
follows:

Sec. 181.103. CONSUMER INFORMATION WEBSITE. The attorney general shall
maintain an Internet website that provides:

(1) information concerning a consumer's privacy rights regarding protected health
information under federal and state law;

(2) a list of the state agencies, including the department [De pat m ent of State
Health Serviee ], the Texas Medical Board, and the Texas Department of Insurance,
that regulate covered entities in this state and the types of entities each agency
regulates;

(3) detailed information regarding each agency's complaint enforcement process;
and

(4) contact information, including the address of the agency's Internet website, for
each agency listed under Subdivision (2) for reporting a violation of this chapter.

SECTION 3.0524. Section 182.053(b), Health and Safety Code, is amended to read as
follows:

(b) The governor shall also appoint at least two ex officio, nonvoting members
representing the department [Department of State Health Seri-ces].
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SECTION 3.0525. Section 182.103(b), Health and Safety Code, is amended to read as
follows:

(b) The corporation shall comply with all state and federal laws and rules relating to
the transmission of health information, including Chapter 181, and rules adopted under
that chapter, and the Health Insurance Portability and Accountability Act of 1996 (Pub.
L. No. 104-191) and rules adopted under that Act.

SECTION 3.0526. Section 182.108(b), Health and Safety Code, is amended to read as
follows:

(b) The commission shall review and the executive commissioner by rule shall adopt
acceptable standards submitted for ratification under Subsection (a).

SECTION 3.0527. Section 191.001, Health and Safety Code, is amended to read as
follows:

Sec. 191.001. DEFINITIONS. In this title:

(1) ["Bottrd" means the Texats Board of Health.
[(-2)] "Department" means the [Texas] Department of State Health Services.

(2) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(3) "Vital statistics unit" means the vital statistics unit established in the Depart-
ment of State Health Services.

SECTION 3.0528. Subchapter A, Chapter 191, Health and Safety Code, is amended
by adding Section 191.0011 to read as follows:

Sec. 191.0011. REFERENCE IN OTHER LAW. A reference in other law to the bureau
of vital statistics of the department or of the former Texas Department of Health means
the vital statistics unit established in the department.

SECTION 3.0529. Section 191.002(b), Health and Safety Code, is amended to read as
follows:

(b) The department shall:

(1) establish a 9Yoefea..-of vital statistics unit in the department with suitable offices
that are properly equipped for the preservation of its official records;

(2) establish a statewide system of vital statistics;

(3) provide instructions and prescribe forms for collecting, recording, transcribing,
compiling, and preserving vital statistics;

(4) require the enforcement of this title and rules adopted under this title;

(5) prepare, print, and supply to local registrars forms for registering, recording,
and preserving returns or otherwise carrying out the purposes of this title; and

(6) propose legislation necessary for the purposes of this title.

SECTION 3.0530. Section 191.003, Health and Safety Code, is amended to read as
follows:

Sec. 191.003. POWERS AND DUTIES OF EXECUTIVE COMMISSIONER AND
DEPARTMENT [BOAR-D]. (a) The executive commissioner [board] shall[:

[(-1] adopt necessary rules for collecting, recording, transcribing, compiling, and
preserving vital statistics.

(a-i) The department shall:

(1) [--2)] supervise the [btreautt- vital statistics unit; and

(2) [(-34] appoint the director of the [tydeat-of vital statistics unit.

(b) In an emergency, the executive commissioner [boardl may suspend any part of this
title that hinders the uniform and efficient registration of vital events and may substitute
emergency rules designed to expedite that registration under disaster conditions.

SECTION 3.0531. Section 191.004(a), Health and Safety Code, is amended to read as
follows:
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(a) The director of the [bureauo1f vital statistics unit is the state registrar of vital
statistics. The director must be a competent vital statistician.

SECTION 3.0532. Sections 191.0045(a), (b), (c), (d), (e), and (g), Health and Safety
Code, are amended to read as follows:

(a) The department [-areau of vital statistice] may collect [eharge] fees for providing
services to the public and performing other activities in connection with maintenance of
the vital statistics system, including:

(1) performing searches of birth, death, fetal death, marriage, divorce, annulment,
and other records;

(2) preparing and issuing copies and certified copies of birth, death, fetal death,
marriage, divorce, annulment, and other records; and

(3) filing a record, amendment, or affidavit under this title.

(b) The executive commissioner [board] by rule may prescribe a schedule of fees for
vital statistics services. The aggregate of the amounts of the fees may not exceed the
cost of administering the vital statistics system.

(c) The department [bureau of vital statisti ] shall refund to an applicant any fee
received for services that the department [bureaut] cannot perform. If the money has
been deposited to the credit of the vital statistics account in the general revenue fund,
the comptroller shall issue a warrant against the fund for refund of the payment on pre-
sentation of a claim signed by the state registrar.

(d) A local registrar or county clerk who issues a certified copy of a birth or death cer-
tificate shall collect [eharge] the same fees as collected [ehargedl by the department
[bureau of vital statistice], including the additional fee required under Subsection (e),
except as provided by Subsections (g) and (h).

(e) In addition to fees charged [eeoleeted] by the department [burat of vital .tatist..s]
under Subsection (b), the department [buftreat] shall collect an additional $2 fee for each
of the following:

(1) issuing a certified copy of a certificate of birth;

(2) issuing a wallet-sized certification of birth; and

(3) conducting a search for a certificate of birth.

(g) A local registrar or county clerk that on March 31, 1995, was collecting [eherging]
a fee for the issuance of a certified copy of a birth certificate that exceeded the fee col-
lected [eharged] by the department [burea of-vial sta.t.ti.] for the same type of certif-
icate may continue to do so but shall not raise this fee until the fee collected [eharged] by
the department [butreau] exceeds the fee collected [eharged] by the local registrar or
county clerk. A local registrar or county clerk to which this subsection applies shall col-
lect [charge] the additional fee as required under Subsection (e).

SECTION 3.0533. Section 191.0047, Health and Safety Code, is amended to read as
follows:

Sec. 191.0047. BIRTH INFORMATION FOR DEPARTMENT OF FAMILY AND
PROTECTIVE SERVICES. (a) The department [Department of State Health Servie]
shall implement an efficient and effective method to verify birth information or provide a
certified copy of a birth record necessary to provide services for the benefit of a minor be-
ing served by the Department of Family and Protective Services.

(b) The department [Departmnt of State Health Se-ic] shall enter into a memo-
randum of understanding with the Department of Family and Protective Services to
implement this section. Subject to Subsection (c), the terms of the memorandum of
understanding must include methods for reimbursing the department [Department of
State Health ....... in an amount that is not more than the actual costs the depart-
ment incurs in verifying the birth information or providing the birth record to the
Department of Family and Protective Services.

(c) The department [Depfrtmcnt of State l alth Serv c.. ] may not collect a fee or

295

Ch. 1, § 3.0533



84th LEGISLATURE-REGULAR SESSION

other amount for verification of birth information or provision of a certified copy of the
birth record under Subsection (a) for a child in the managing conservatorship of the
Department of Family and Protective Services if parental rights to the child have been
terminated and the child is eligible for adoption.

SECTION 3.0534. Section 191.0048(b), Health and Safety Code, is amended to read
as follows:

(b) On each paper or electronic application form for a copy or certified copy of a birth,
marriage, or divorce record, the department [ ....... v "itl statistics] shall include a
printed box for the applicant to check indicating that the applicant wishes to make a vol-
untary contribution of $5 to promote healthy early childhood by supporting the Texas
Home Visiting Program administered by the Office of Early Childhood Coordination of
the Health and Human Services Commission.

SECTION 3.0535. Section 191.005, Health and Safety Code, is amended to read as
follows:

Sec. 191.005. VITAL STATISTICS ACCOUNT [F-UNT]. (a) The vital statistics ac-
count [fumd] is an account in the general revenue fund in the state treasury.

(b) The legislature shall make appropriations to the department from the vital
statistics account [fu-n4] to be used to defray expenses incurred in the administration
and enforcement of the system of vital statistics.

(c) All fees collected by the department under this chapter [burea. of vital .tati.ti]
shall be deposited to the credit of the vital statistics account [ftind].

SECTION 3.0536. Section 191.021(b), Health and Safety Code, is amended to read as
follows:

(b) To facilitate registration, the department [board] may combine or divide registra-
tion districts.

SECTION 3.0537. Section 191.022(d), Health and Safety Code, is amended to read as
follows:.

(d) The local registrar shall sign each report made to the department [ireatt-of-vital

SECTION 3.0538. Section 191.025(c), Health and Safety Code, is amended to read as
follows:

(c) A local registrar shall supply forms of certificates to persons who need them. The
executive commissioner [board] shall establish and promulgate rules for strict account-
ability of birth certificates to prevent birth certificate fraud.

SECTION 3.0539. Sections 191.026(c) and (e), Health and Safety Code, are amended
to read as follows:

(c) The local registrar shall copy in the record book required under Section 191.025
each certificate that the local registrar registers, unless the local registrar keeps
duplicates under Subsection (d) or makes photographic duplications as authorized by
Chapter [481-or] 201, Local Government Code, or the provisions of Chapter 204, Local
Government Code, derived from former Chapter 181, Local Government Code. Except as
provided by Subsection (e), the copies shall be permanently preserved in the local regi-
strar's office as the local record, in the manner directed by the state registrar.

(e) The local registrar may, after the first anniversary of the date of registration of a
birth, death, or fetal death, destroy the permanent record of the birth, death, or fetal
death maintained by the local registrar if:

(1) the local registrar has access to electronic records of births, deaths, and fetal
deaths maintained by the [breau- ofl vital statistics unit; and

(2) before destroying the records, the local registrar certifies to the state registrar
that each record maintained by the local office that is to be destroyed has been verified
against the records contained in the unit's [b]ret±te] database and that each record is
included in the database or otherwise accounted for.
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SECTION 3.0540. Section 191.032(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [board] shall adopt rules necessary to implement this
section.

SECTION 3.0541. Section 191.033(a), Health and Safety Code, is amended to read as
follows:

(a) The state registrar may attach to the original record an addendum that sets out
any information received by the state registrar that may contradict the information in a
birth, death, or fetal death record required to be maintained in the [bureat-ofl vital
statistics unit.

SECTION 3.0542. Section 191.051(a), Health and Safety Code, is amended to read as
follows:

(a) Subject to department [board] rules controlling the accessibility of vital records,
the state registrar shall supply to a properly qualified applicant, on request, a certified
copy of a record, or part of a record, of a birth, death, or fetal death registered under this
title.

SECTION 3.0543. Section 191.056(b), Health and Safety Code, is amended to read as
follows:

(b) The department [bureat of-vital ..........] may contract with the national agency
to have copies of vital records that are filed with the vital statistics unit [bttreem]
transcribed for that agency.

SECTION 3.0544. Section 191.057(b), Health and Safety Code, is amended to read as
follows:

(b) If the [utteaut- vital statistics unit or any local registration official receives an
application for a certified copy of a birth, death, or fetal death record to which an ad-
dendum has been attached under Section 191.033, the application shall be sent im-
mediately to the state registrar. After examining the application, the original record,
and the addendum, the state registrar may refuse to issue a certified copy of the record
or part of the record to the applicant.

SECTION 3.0545. Sections 192.002(b) and (d), Health and Safety Code, are amended
to read as follows:

(b) The section of the birth certificate entitled "For Medical and Health Use Only" is
not part of the legal birth certificate. Information held by the department under that
section of the certificate is confidential. That information may not be released or made
public on subpoena or otherwise, except that release may be made for statistical purposes
only so that no person, patient, or facility is identified, or to medical personnel of a
health care entity, as that term is defined in Subtitle B, Title 3, Occupations Code, or to
a faculty member at a medical school, as that term is defined in Section 61.501, Educa-
tion Code, for statistical or medical research, or to appropriate state or federal agencies
for statistical research. The executive commissioner [boftlr] may adopt rules to imple-
ment this subsection.

(d) The social security numbers of the mother and father recorded on the form shall
be made available to the United States [federal Social Security Administration.

SECTION 3.0546. Sections 192.0021(a) and (b), Health and Safety Code, are
amended to read as follows:

(a) The department shall promote and sell copies of an heirloom birth certificate. The
department shall solicit donated designs for the certificate from Texas artists and select
the best donated designs for the form of the certificate. An heirloom birth certificate
must contain the same information as, and have the same effect of, a certified copy of
another birth record. The executive commissioner by rule [departmen ] shall prescribe a
fee for the issuance of an heirloom birth certificate in an amount that does not exceed
$50. The heirloom birth certificate must be printed on high-quality paper with the ap-
pearance of parchment not smaller than 11 inches by 14 inches.
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(b) The department shall deposit 50 percent of the proceeds from the sale of heirloom
birth certificates to the credit of the childhood immunization account and the other 50
percent to the credit of the undedicated portion of the general revenue fund. The child-
hood immunization account is an account in the general revenue fund. Money in the ac-
count may be used only by the department [Departm...t of State Health Srvi..s] for:

(1) making grants to fund childhood immunizations and related education programs;
and

(2) administering this section.

SECTION 3.0547. Sections 192.0022(b), (c), (f), (g), (h), and (i), Health and Safety
Code, are amended to read as follows:

(b) The person who is required to file a fetal death certificate under Section 193.002
shall advise the parent or parents of a stillborn child:

(1) that a parent may, but is not required to, request the preparation of a certificate
of birth resulting in stillbirth;

(2) that a parent may obtain a certificate of birth resulting in stillbirth by contact-
ing the [bue.u-.e vital statistics unit to request the certificate and paying the
required fee; and

(3) regarding the way or ways in which a parent may contact the [bu-eau-oil vital
statistics unit to request the certificate.

(c) A parent may provide a name for a stillborn child on the request for a certificate of
birth resulting in stillbirth. If the requesting parent does not wish to provide a name,
the [bureau-oil vital statistics unit shall fill in the certificate with the name "baby boy"
or "baby girl" and the last name of the parent. The name of the stillborn child provided
on or later added by amendment to the certificate of birth resulting in stillbirth shall be
the same name as placed on the original or amended fetal death certificate.

(f) The department [bureau of -',, statistcs.] may not use a certificate of birth result-
ing in stillbirth to calculate live birth statistics.

(g) On issuance of a certificate of birth resulting in stillbirth to a parent who has
requested the certificate as provided by this section, the [bureau-oil vital statistics unit
shall file an exact copy of the certificate with the local registrar of the registration
district in which the stillbirth occurred. The local registrar shall file the certificate of
birth resulting in stillbirth with the fetal death certificate.

(h) A parent may request the [bureau-o vital statistics unit to issue a certificate of
birth resulting in stillbirth without regard to the date on which the fetal death certifi-
cate was issued.

(i) The executive commissioner [of the Hc-alt-h and Hu... Services C- 1m 1 sie.I may
adopt rules necessary to administer this section.

SECTION 3.0548. Section 192.005(a), Health and Safety Code, is amended to read as
follows:

(a) The items on a birth certificate relating to the child's father shall be completed
only if:

(1) the child's mother was married to the father:

(A) at the time of the child's conception;

(B) at the time of the child's birth; or

(C) after the child's birth;

(2) paternity is established by order of a court of competent jurisdiction; or

(3) a valid acknowledgment of paternity executed by the father has been filed with
the [bureau-ofl vital statistics unit as provided by Subchapter D, Chapter 160, Family
Code.

SECTION 3.0549. Sections 192.006(c), (d), and (e), Health and Safety Code, are
amended to read as follows:
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(c) The state registrar shall require proof of the change in status that the executive
commissioner [board] by rule may prescribe.

(d) Supplementary birth certificates and applications for supplementary birth certifi-
cates shall be prepared and filed in accordance with department [board] rules.

(e) In accordance with department [board] rules, a supplementary birth certificate
may be filed for a person whose parentage has been determined by an acknowledgment
of paternity.

SECTION 3.0550. Section 192.008(c), Health and Safety Code, is amended to read as
follows:

(c) The executive commissioner Fboard] shall adopt rules and procedures to ensure that
birth records and indexes under the control of the department or local registrars and ac-
cessible to the public do not contain information or cross-references through which the
confidentiality of adoption placements may be directly or indirectly violated. The rules
and procedures may not interfere with the registries established under Subchapter E,
Chapter 162, Family Code, or with a court order under this section.

SECTION 3.0551. Section 192.009(d), Health and Safety Code, is amended to read as
follows:

(d) If the department [burcau of vital statistis] determines that a certificate filed with
the state registrar under this section requires correction, the department [bRreatf] shall
mail the certificate directly to an attorney of record with respect to the petition of adop-
tion, annulment of adoption, or revocation of adoption. The attorney shall return the cor-
rected certificate to the department [bureatt]. If there is no attorney of record, the
department [bu]eattI shall mail the certificate to the clerk of the court for correction.

SECTION 3.0552. Section 192.010, Health and Safety Code, is amended to read as
follows:

Sec. 192.010. CHANGE OF NAME. (a) Subject to department [board] rules, an adult
whose name is changed by court order, or the legal representative of any person whose
name is changed by court order, may request that the state registrar attach an amend-
ment showing the change to the person's original birth record.

(b) The state registrar shall require proof of the change of name that the executive
commissioner [board] by rule may prescribe.

SECTION 3.0553. Section 192.012(a), Health and Safety Code, is amended to read as
follows:

(a) If the mother of a child is not married to the father of the child, a person listed in
Section 192.003 who is responsible for filing the birth certificate shall:

(1) provide an opportunity for the child's mother and putative father to sign an
acknowledgment of paternity as provided by Subchapter D [R], Chapter 160, Family
Code; and

(2) provide oral and written information to the child's mother and putative father
about:

(A) establishing paternity, including an explanation of the rights and responsibil-
ities that result from acknowledging paternity; and

(B) the availability of child support services.

SECTION 3.0554. Section 192.021(c), Health and Safety Code, is amended to read as
follows:

(c) Registration under this section is subject to department [board] rules.

SECTION 3.0555. Section 192.022, Health and Safety Code, is amended to read as
follows:

Sec. 192.022. DELAY OF ONE YEAR OR MORE: APPLICATION FILED WITH
STATE REGISTRAR. Subject to department [board] rules, an application to file a delayed
birth certificate for a birth in this state not registered before the one-year anniversary of
the date of birth shall be made to the state registrar.
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SECTION 3.0556. Section 193.001(d), Health and Safety Code, is amended to read as
follows:

(d) The department [bureau of vital .tatisti.] and each local registrar shall make the
information provided under Subsection (c) available to the public and may collect [eharge]
a fee in an amount prescribed under Section 191.0045 for providing that service.

SECTION 3.0557. Section 193.003(b), Health and Safety Code, is amended to. read as
follows:

(b) Subject to department [board] rules, a certificate of a fetal death that occurs in this
state shall be filed with the local registrar of the registration district in which:

(1) the fetal death occurs; or

(2) the body is found, if the place of fetal death is not known.

SECTION 3.0558. Section 193.006(d), Health and Safety Code, is amended to read as
follows:

(d) When the death certificate is filed with the [burea.-ofl vital statistics unit, the
state registrar shall notify the Texas Veterans Commission.

SECTION 3.0559. Sections 193.007(c) and (f), Health and Safety Code, are amended
to read as follows:

(c) The department [bureau of vital statis.es] shall furnish a form for filing records
under this section. Records submitted under this section must be on the form furnished
by the department [bureau]. The state registrar may accept a certificate that is verified
as provided by this section.

(f) Not later than the seventh day after the date on which a certificate is accepted and
ordered filed by a court under this section, the clerk of the court shall forward to the
[bureau-ofl vital statistics unit:

(1) the certificate; and

(2) an order from the court that the state registrar accept the certificate.

SECTION 3.0560. Section 194.001, Health and Safety Code, is amended to read as
follows:

Sec. 194.001. REPORT OF MARRIAGE. (a) The county clerk shall file with the
[burefau-ofl vital statistics unit a copy of each completed marriage license application
and a copy of any affidavit of an absent applicant submitted with an application. The
clerk shall file the copies not later than the 90th day after the date of the application.
The clerk may not collect a fee for filing the copies.

(b) The county clerk shall file with the [bureau-ofl vital -statistics unit a copy of each
declaration of informal marriage executed under Section 2.402 [t-.9-2], Family Code. The
clerk shall file the copy not later than the 90th day after the date on which the declara-
tion is executed.

SECTION 3.0561. Section 194.0011, Health and Safety Code, is amended to read as
follows:

Sec. 194.0011. MARRIAGE LICENSE APPLICATIONS. (a) The executive commis-
sioner [board] by rule shall prescribe the format and content of the department form
used for the marriage license application.

(b) The [bureau-of] vital statistics unit shall print and distribute the department
forms to each county clerk throughout the state.

(c) The department form [adopted by the board] shall replace locally adopted forms.

(d) A county clerk may reproduce the department [boards] form locally.

SECTION 3.0562. Sections 194.002(a), (b), (d), (e), and (f), Health and Safety Code,
are amended to read as follows:

(a) The department [bureu ot f vital statistics] shall prescribe a form for reporting di-
vorces and annulments of marriage. The form must require the following information:
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(1) each party's:

(A) full name;

(B) usual residence;

(C) age;

(D) place of birth;

(E) color or race; and

(F) number of children;

(2) the date and place of the parties' marriage;

(3) the date the divorce or annulment of marriage was granted; and

(4) the court and the style and docket number of the case in which the divorce or
annulment of marriage was granted.

(b) The [bureat-ofl vital statistics unit shall furnish sufficient copies of the form to
each district clerk.

(d) Not later than the ninth day of each month, each district clerk shall file with the
[bureau-ofl vital statistics unit a completed report for each divorce or annulment of mar-
riage granted in the district court during the preceding calendar month. If a report does
not include the information required by Subsection (a)(3) or (4), the clerk must complete
that information on the report before the clerk files the report with the unit [breai].

(e) For each report that a district clerk files with the [bureat-ofl vital statistics unit
under this section, the clerk may collect a $1 fee as costs in the case in which the divorce
or annulment of marriage is granted.

(f) If the department -r t . f vital tati t.] determines that a report filed with the
department [bttreatt] under this section requires correction, the department [bturieau]
shall mail the report form directly to an attorney of record with respect to the divorce or
annulment of marriage. The attorney shall return the corrected report form to the
department [bt-eatil. If there is no attorney of record, the department [bu-eaer] shall
mail the report form to the district clerk for correction.

SECTION 3.0563. Section 194.003, Health and Safety Code, is amended to read as
follows:

Sec. 194.003. STATE INDEX. (a) The PYufeatt-efl vital statistics unit shall maintain
a statewide alphabetical index, under the names of both parties, of each marriage
license application or declaration of informal marriage. The statewide index does not
replace the indexes required in each county.

(b) The [urauv-ef vital statistics unit shall maintain a statewide alphabetical index,
under the names of both parties, of each report of divorce or annulment of marriage.

SECTION 3.0564. Section 194.004, Health and Safety Code, is amended to read as
follows:

Sec. 194.004. RELEASE OF INFORMATION. (a) The [bnreatt vital statistics unit
shall furnish on reqiiest any information it has on record relating to any marriage,
divorce, or annulment of marriage.

(b) The [burear-ofl vital statistics unit may not issue:

(1) a certificate or a certified copy of information relating to a marriage; or

(2) a certified copy of a report of divorce or annulment of marriage.

SECTION 3.0565. Sections 194.005(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The department shall collect [preserbe] a $50 fee for the issuance of an heirloom
wedding anniversary certificate.

(c) The executive commissioner [.f the Health and Hm S es "-ami.sio... shall
adopt rules designating certain milestone wedding anniversary dates and shall design
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and promote heirloom wedding anniversary certificates celebrating those anniversary
dates.

SECTION 3.0566. Chapter 222, Health and Safety Code, is amended to read as
follows:

CHAPTER 222. HEALTH CARE FACILITY SURVEY, CONSTRUCTION,
INSPECTION, AND REGULATION

SUBCHAPTER A. SURVEY AND CONSTRUCTION OF HOSPITALS
Sec. 222.001. SHORT TITLE. This subchapter may be cited as the Texas Hospital

Survey and Construction Act.

Sec. 222.002. DEFINITIONS. In this subchapter:

[(1). means th Texas Board of i.]...

(2) "Commissioner" means the commissioner of state health services.

(3) "Department" means the [Texas] Department of State Health Services.

(3-a) "Executive commissioner" means the executive commissioner of the Health and
Human Serbices Commission.

(4) "Hospital" includes a public health center, a general hospital, or a tuberculosis,
mental, chronic disease, or other type of hospital, and related facilities such as a labo-
ratory, outpatient department, nurses' home and training facility, or central service
facility operated in connection with a hospital.

(5) "Public health center" means a publicly owned facility for providing public
health services and includes related facilities such as a laboratory, clinic, or
administrative office operated in connection with a facility for providing public health
services.

Sec. 222.003. EXCEPTION. This subchapter does not apply to a hospital furnishing
primarily domiciliary care.

[See. 22:2.004. DIVISION OF HOS8PIT-AL SUR-VEY AND CONSTRUCTION. (a) The
diiio f hopia suve an eentruo isadvso of the department.

[(b) The divso is adinstrd bya fll tim salaried dire appointed by the eorni
misoe and uder, the suevso an. diretiorn of the board.

K(e) The eomss e shal ppo~~int ote pesne ftedvso.

Sec. 222.005. SURVEY, PLANNING, AND CONSTRUCTION OF HOSPITALS.
(a) The department[, through the divs1 ion of hospital survey..d , . .. ....... , is the
only agency of the state authorized to make an inventory of existing hospitals, survey
the need for construction of hospitals, and develop a program of hospital construction as
provided by the federal Hospital Survey and Construction Act (42 U.S.C. Section 291 et
seq.).

(b) The executive commissioner [board] may [establish methods of ,mns.. t, atio and]
adopt rules to meet the requirements of the federal Hospital Survey and Construction
Act relating to survey, planning, and construction of hospitals and public health centers.
The executive commissioner shall adopt other rules the executive commissioner considers
necessary.

(c) The commissioner may establish methods of administration and shall:

(1) require reports and[;] make inspections and investigations[, and poe-ei rt.4e]al
as the commissioner considers necessary; and

(2) take other action that the commissioner considers necessary to carry out the
federal Hospital Survey and Construction Act and the regulations adopted under that
Act.

Sec. 222.006. FUNDING. (a) The department [eommissi iner] shall accept, on behalf
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of the state, a payment of federal funds or a gift or grant made to assist in meeting the
cost of carrying out the purpose of this subchapter, and may spend the payment, gift, or
grant for that purpose.

(b) The department [emmismsonerI shall deposit the payment, gift, or grant in the
state treasury to the credit of the hospital construction fund.

(c) The department [conmissiete r] shall deposit to the credit of the hospital construc-
tion fund money received from the federal government for a construction project ap-
proved by the surgeon general of the United States Public Health Service. The depart-
ment [eom jiiaionr] shall use the money only for payments to applicants for work
performed and purchases made in carrying out approved projects.

Sec. 222.007. AGREEMENTS FOR USE OF FACILITIES AND SERVICES OF
OTHER ENTITIES. To the extent the department [ om "issione ] considers desirable to
carry out the purposes of this subchapter, the department [eomissioneI'] may enter into
an agreement for the use of a facility or service of another public or private department,
agency, or institution.

Sec. 222.008. EXPERTS AND CONSULTANTS. The department [ee" issioner] may
contract for services of experts or consultants, or organizations of experts or consultants,
on a part-time or fee-for-service basis. The contracts may not involve the performance of
administrative duties.

Sec. 222.009. [COMMISSIONER'S] REPORT. (a) The department [...io. er]
annually shall report to the executive commissioner [board] on activities and expenditures
under this subchapter.

(b) The department [eommsioner] shall include in the report recommendations for
additional legislation that the department [ r, . I considers appropriate to
furnish adequate hospital, clinic, and similar facilities to the public.

SUBCHAPTER B. LIMITATION ON INSPECTION AND OTHER REGULA-
TION OF HEALTH CARE FACILITIES

[See. 222.021. PURPOSE. The. pups of this sbehte is to reur tha.t st
agencies that perform inspeton of health eare ftites inluin the Texas Depar
ment of Health, the Texas Department of Hua Servees the Texas Depat.men
Mental Health and Mental Retardation, and other agne with ,,hieh each of those
agenieseotraets, do not didplieate their preeedu.res or subjeet health care faeilities to
duplieatie fu~esd

Sec. 222.022. DEFINITIONS. In this subchapter:

(1) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(2) "Health care facility" has the meaning assigned by Section 104.002, except that
the term does not include a chemical dependency treatment facility licensed by the
Department of State Health Services under Chapter 464 [Tea Comsinn Pdloh1

(3) [2)] "Inspection" includes a survey, inspection, investigation, or other procedure
necessary for a state agency to carry out an obligation imposed by federal and state
laws, rules, and regulations.

Sec. 222.023. LIMITATION ON INSPECTIONS. (a) A state agency may make or
require only those inspections necessary to carry out obligations imposed on the agency
by federal and state laws, rules, and regulations.

(b) Instead of making an on-site inspection, a state agency shall accept an on-site
inspection by another state agency charged with making an inspection if the inspection
substantially complies with the accepting agency's inspection requirements.

(c) A state agency shall coordinate its inspections within the agency and with inspec-
tions required of other agencies to ensure compliance with this section.

Sec. 222.024. CERTIFICATION OR ACCREDITATION INSTEAD OF INSPECTION.

Ch. 1, § 3.0566



Ch. 1, § 3.0566 84th LEGISLATURE-REGULAR SESSION

(a) Except as provided by Subsection (c), a hospital licensed by the [Texas] Department
of State Health Services is not subject to additional annual licensing inspections before
the department issues the hospital a license while the hospital maintains:

(1) certification under Title XVIII of the Social Security Act (42 U.S.C. Section 1395
et seq.); or

(2) accreditation from The [the] Joint Commission [on Acereditation of Healthcaro
Organizations], the American Osteopathic Association, or other national accreditation
organization for the offered services.

(b) If the Department of State Health Services [departnient] licenses a hospital exempt
from an annual licensing inspection under Subsection (a), the department shall issue a
renewal license to the hospital if the hospital annually:

(1) submits a complete application required by the department;
(2) remits any applicable fees;

(3) submits a copy of documentation from the certification or accreditation body
showing that the hospital is certified or accredited; and

(4) submits a copy of the most recent fire safety inspection report from the fire
marshal in whose jurisdiction the hospital is located.

(c) The Department of State Health Services [1epartment] may conduct an inspection
of a hospital exempt from an annual licensing inspection under Subsection (a) before is-
suing a renewal license to the hospital if the certification or accreditation body has not
conducted an on-site inspection of the hospital in the preceding three years and the
department determines that an inspection of the hospital by the certification or ac-
creditation body is not scheduled within 60 days.

[See. 222.025. LI1MITATION OF OTHER RECUKXTION. (a) The Texas Dopamont
of Human Sen-cees, the Tongts Depa.tment of Health, and the Texas Departmernt-of
Mental Health and Mental Retardation eaceh by rule shall exocuite amffemorandumC
understanding that establishes jn aedur o eliminateo reduee dpliation Cf fifnc

tin i fetifyng or licensing hospitals, nusn homes~, Cr Cther faaelities under tho
lurtsdictiCn for payments under the requirements of C hapter 82, Huan Re0 et1re 0

Coe, and federal la;, and regulations reating to Titlos XVIII and XIX of tho Secial! Se
eurity Act (42 U.S.C. Soctions 1395 et seq. and 1396 ot seq.). The procodre mus
provide for use by onch ageney of informIaation eodkftad by tho agece in makng

. eins fo etialt it'l puarpoes and inl nltvesatin 
5 

11 .Jlpill a i regarding mnattaers

thath 4-01-11d affect the eetifieation of a nuring5 
hom1 e Cr other facility under thi

Jurts ietn

[(b) The Texas Department of Health shall eodinata all leensin 1or tet.1 fication
preoedures conducted by the state ageneies eo;eredb-- thissein

[See. 222.0255. NURSING HOMES. (a) The Texas Departmen1 t of Human Servicets
shall develop one set of standards for muna 0 hotmes that apply to lieansin and tC cet
fioatlon for paftepation ilhltheamaial aslota.,t. progrram tinder Chapter 32, Hua
Rest'aiaao Cede.

[(b) Tho standards must comply with federal regulations. if the federal regulationsa
tho time Cf adpio r ls stringent than the state stantdards, the departmenit hl

keep and comply with the state standards.

[(c) The deparftment by rule shall adopt the standar ds and any amendments tC the
standards.

[(d) The departrnent shall mnantaia a set Cf standard0 for nursi111 ho'mes that are
lieensedoly

[(e) Chapter 242 establishes the mininm~ lke110i11 stemda. ds for±a 1 111 tittition. The
lein~o~g stan~dards adopted by the depar tment under this chapter shall be adopted
subject tC SocLion 242.987(b) and must eo'nply with Section 242.037(e) and the Cto

prvsin f Chapter 242.]

Sec. 222.026. COMPLAINT INVESTIGATIONS AND ENFORCEMENT
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AUTHORITY. (a) Section [Seetiois] 222.024 does[, 222.026, and 222.0255 do] not affect
the authority of the [Texa] Department of State Health Services to implement and
enforce the provisions of Chapter 241 (Texas Hospital Licensing Law) to:

(1) reinspect a hospital if a hospital applies for the reissuance of its license after a
final ruling upholding the suspension or revocation of a hospital's license, the assess-
ment of administrative or civil penalties, or the issuance of an injunction against the
hospital for violations of provisions of the licensing law, rules adopted under the
licensing law, special license conditions, or orders of the commissioner of state health
services; or

(2) investigate a complaint against a hospital and, if appropriate, enforce the provi-
sions of the licensing law on a finding by the Department of State Health Services
[ .ep .atment] that reasonable cause exists to believe that the hospital has violated pro-
visions of the licensing law, rules adopted under the licensing law, special license
conditions, or orders of the commissioner of state health services; provided, however,
that the Department of State Health Services [depf-mert] shall coordinate with the
federal Centers for Medicare and Medicaid Services [Health Car Financing
Administration] and its agents responsible for the inspection of hospitals to determine
compliance with the conditions of participation under Title XVIII of the Social Secu-
rity Act (42 U.S.C. Section 1395 et seq.), so as to avoid duplicate investigations.

(b) The executive commissioner [,epa .. tel shall by rule establish a procedure for
the acceptance and timely review of complaints received from hospitals concerning the
objectivity, training, and qualifications of the persons conducting the inspection.

Sec. 222.027. PHYSICIAN ON SURVEY TEAM. The [exas] Department of State
Health Services shall ensure that a licensed physician involved in direct patient care as
defined by the Texas Medical [Sae] Board [of M. dial Examiners] is included on a
survey team sent under Title XVIII of the Social Security Act (42 U.S.C. Section 1395 et
seq.) when surveying the quality of services provided by physicians in hospitals.

SUBCHAPTER C. SURVEYS OF INTERMEDIATE CARE FACILITIES FOR
INDIVIDUALS WITH AN INTELLECTUAL DISABILITY [M.......

RETARDER

Sec. 222.041. DEFINITIONS. In this subchapter:

(1) ["Board" means the Te e Board of Hun.. Se'

[(-2)] "Commissioner" means the commissioner of aging and disability services [hid-
man serviees].

(2) [(W)] "Department" means the [Texea] Department of Aging and Disability [f-tI-
misan] Services.

(3) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(4) "ICF-IID" [4F-M ] means the medical assistance program serving individu-
als with an intellectual or developmental disability who receive [persons ... -'in]
care in intermediate care facilities [for mentally rtard d persons].

Sec. 222.042. LICENSING OF [IF-4-R] BEDS AND FACILITIES. The department
may not license or approve as meeting licensing standards new ICF-IID [IF-MR beds
or the expansion of an existing ICF-IID [I -MR] facility unless the new beds or the
expansion was included in the plan approved by the Health and Human Services Com-
mission in accordance with Section 533.062.

[See. 222.043. REVIEW OF !CF MR SURVEYS. (a) The board by rle shall estab-
lish poice and proedures as preseribed by this seet to endut ainformalrve
of !CF MR suvy when the suvyfn ng are disputed by the provider. The boa
shall provide that the proeedr mft be usd o~ if the deiieee eited in the suve.

[(b)- q.49 depfrten shall designte at least @n mloyee to eonduct on a RAIl time
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bass the revw FovWded by this seEtion. The parn mast e impaial and may fot
d(retly involved m or supevise any initial or recertification surveys. The person May
parieipa in. or dret foPo up surveys forqality assrc pupssol atthe

discretinsurte consisecion orteficenci s esgnted andpinspuni tive acton reomnded

hapter 242.

(c) The employee des igated under Subsection (b) should have e pare.t m -ledge of
aplable federal law vvs and v an adtoeal. Thie etmlon tes dreetly to thete

[(d) if a provider dispates the findings of a saurvey tami or files a templamnt Meating t
the conduct of the survey., the emplyeedesignated undert Sabsaatioa (b) shall conduct
anmifomal r ou* - as possible, but before the 46th day after the date of recci
.itheailus to vor avreie or the enpation the period during whieh the provider is
required to orrect thalleged deficieu , hiehi

[(e) The emiplyee eoadueting the. review, shall sdistain, alter, or rvsethe or~iial.
findings of the saurveay teafft after eotiltin wvith th nmnS ointr th.nnrcA.Mf~i

sioner's designated represetative.]

Sec. 222.044. FOLLOW-UP SURVEYS. (a) The department shall conduct follow-up
surveys of ICF-IID [GP-Mr] facilities to:

(1) evaluate and monitor the findings of the certification or licensing survey teams;
and

(2) ensure consistency in deficiencies cited and in punitive actions recommended
throughout the state.

(b) A provider shall correct any additional deficiency cited by the department. The
department may not impose an additional punitive action for the deficiency unless the
provider fails to correct the deficiency within the period during which the provider is
required to correct the deficiency.

Sec. 222.046. SURVEYS OF ICF-IID [ F-Mlt FACILITIES. (a) The department
shall ensure that each survey team sent to survey an ICF-IID [IGF-MH] facility includes
a qualified intellectual disabilities [mental rag datbiv.] professional, as that term is
defined by federal law.

(b) The department shall require that each survey team sent to survey an ICs-oID
[IGF-MR acility conduct a final interview with the provider to ensure that the survey
team informs the provider of the survey findings and that the survey team has requested
the necessary information from the provider. The survey team shall allow the provider
to record the interview. The provider shall immediately give the survey team a copy of
any recording.

SECTION 3.0567. Section 241.003, Health and Safety Code, is amended by amend-
ing Subdivisions (2), (4), (11), and (12) and adding Subdivisions (2-a) and (4-a) to read
as follows:

(2) "Commission" means the Health and Human Services Commission.

(2-a) "Commissioner" means the commissioner of state health services [1 ord!
meatns the. Teas Board of Health].

(4) "Department" means the [Texas] Department of State Health Services.

(4-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(11) "Physician" means a physician licensed by the Texas [State-BoardMIl Medical
Board [Bxtaminers].

(12) "Physician assistant" means a physician assistant licensed by the Texas Physi-
cian Assistant [State] Board [of Physician Assistant Examnrs~].

SECTION 3.0568. Section 241.006(a), Health and Safety Code, is amended to read as
follows:

(a) The department is authorized to review current and proposed state rules, includ-
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ing [issued by the] department rules and rules of [or-by] other state agencies, that
mandate that a hospital place or post a notice, poster, or sign in a conspicuous place or
in an area of high public traffic, concerning the rights of patients or others or the respon-
sibilities of the hospital, which is directed at patients, patients' families, or others. The
purpose of this review shall be to coordinate the placement, format, and language
contained in the required notices in order to:

(1) eliminate the duplication of information;

(2) reduce the potential for confusion to patients, patients' families, and others; and

(3) reduce the administrative burden of compliance on hospitals.

SECTION 3.0569. Section 241.009, Health and Safety Code, is amended to read as
follows:

Sec. 241.009. PHOTO IDENTIFICATION BADGE REQUIRED. (a) In this section,
"health [t

[( e] care provider" means a person who provides health care services at a
hospital as a physician, as an employee of the hospital, under a contract with the
hospital, or in the course of a training or educational program at the hospital.

[(2) "Hespital" meansa hospital heensed unmder this ehapter.]

(b) A hospital licensed under this chapter shall adopt a policy requiring a health care
provider providing direct patient care at the hospital to wear a photo identification
badge during all patient encounters, unless precluded by adopted isolation or steriliza-
tion protocols. The badge must be of sufficient size and worn in a manner to be visible
and must clearly state:

(1) at minimum the provider's first or last name;

(2) the department of the hospital with which the provider is associated;

(3) the type of license held by the provider, if the provider holds a license under
Title 3, Occupations Code; and

(4) if applicable, the provider's status as a student, intern, trainee, or resident.

SECTION 3.0570. Section 241.022(d), Health and Safety Code, is amended to read as
follows:

(d) The application must be accompanied by:

(1) a copy of the hospital's current patient transfer policy;

(2) a nonrefundable license fee;

(3) copies of the hospital's patient transfer agreements, unless the filing of copies
has been waived by the department [hospital licnang diretor] in accordance with the
rules adopted under this chapter; and

(4) a copy of the most recent annual fire safety inspection report from the fire
marshal in whose jurisdiction the hospital is located.

SECTION 3.0571. Sections 241.023(b), (c-2), (c-3), (d), and (e), Health and Safety
Code, are amended to read as follows:

(b) A license may be renewed every two years [ann all after payment of the required
fee and submission of an application for license renewal that contains the information
required by Section 241.022(b).

(c-2) The department [hosptal ] dreetor may recommend a waiver of the
requirement of Subsection (c-1)(7) for a hospital if another hospital that is to be included
in the license:

(1) complies with the emergency services standards for a general hospital; and

(2) is in close geographic proximity to the hospital.

(c-3) The executive commissioner [of the Health and Human S....... ... ]
shall adopt rules to implement the waiver provision of Subsection (c-2). The rules must
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provide for a determination by the department that the waiver will facilitate the cre-
ation or operation of the hospital seeking the waiver and that the waiver is in the best
interest of the individuals served or to be served by the hospital.

(d) Subject to Subsection (e), a license issued under this section for a hospital includes
each outpatient facility that is not separately licensed, that is located apart from the
hospital, and for which the hospital has submitted to the department:

(1) a copy of a fire safety survey that is dated not earlier than one year before the
submission date indicating approval by:

(A) the local fire authority in whose jurisdiction the outpatient facility is located;
or

(B) the nearest fire authority, if the outpatient facility is located outside of the ju-
risdiction of a local fire authority; and

(2) if the hospital is accredited by The [the] Joint Commission [on Accreditation of
Hcalthcar .)..gnization.] or the American Osteopathic Association, a copy of
documentation from the accrediting body showing that the outpatient facility is
included within the hospital's accreditation.

(e) Subsection (d) applies only if the federal Department of Health and Human Ser-
vices, Centers for Medicare and Medicaid Services [Hcalth Car F.i.a..... Admin.tra
ti n], or Office of Inspector General adopts final or interim final rules requiring state
licensure of outpatient facilities as a condition of the determination of provider-based
status for Medicare reimbursement purposes.

SECTION 3.0572. Sections 241.025(a), (b), (d), and (e), Health and Safety Code, are
amended to read as follows:

(a) The department shall charge each hospital a [an-annual] license fee for an initial
license or a license renewal.

(b) The executive commissioner [board] by rule shall adopt the fees authorized by
Subsection (a) in amounts as prescribed by Section 12.0111 and according to a schedule
under which the number of beds in the hospital determines the amount of the fee. [The
fee may noet cxcccd $15) a bed.] A minimum license fee may be established. [The-mi-i
mufc may not exeed $1,009.

(d) All license fees collected shall be deposited in the state treasury to the credit of the
department to administer and enforce this chapter. [Th.s. f.,s are here approp.iated
to the department.]

(e) Notwithstanding Subsection (d), to the extent that money received from the fees
collected under this chapter exceeds the costs to the department to conduct the activity
for which the fee is imposed, the department may use the money to administer Chapter
324 and similar laws that require the department to provide information related to
hospital care to the public. The executive commissioner [department] may not consider
the costs of administering Chapter 324 or similar laws in adopting a fee imposed under
this section.

SECTION 3.0573. Sections 241.026(a) through (e), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [beard] shall adopt rules and the department shall
enforce the rules to further the purposes of this chapter. The rules at a minimum shall
address:

(1) minimum requirements for staffing by physicians and nurses;

(2) hospital services relating to patient care;

(3) fire prevention, safety, and sanitation requirements in hospitals;

(4) patient care and a patient bill of rights;

(5) compliance with other state and federal laws affecting the health, safety, and
rights of hospital patients; and

(6) compliance with nursing peer review under Subchapter I, Chapter 301, and
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Chapter 303, Occupations Code, and the rules of the Texas Board of Nursing relating
to peer review.

(b) In adopting rules, the executive commissioner [board] shall consider the conditions
of participation for certification under Title XVIII of the Social Security Act (42 U.S.C.
Section 1395 et seq.) and the standards of The [the] Joint Commission [on Accrcditati~n
of ... althai Or ........... and will attempt to achieve consistency with those condi-
tions and standards.

(c) The department U tn ......... _ation of the hspital ...... d.........
the co.ncil, the board] by order may waive or modify the requirement of a particular
provision of this chapter [Aet] or minimum standard adopted by department [board] rule
under this section to a particular general or special hospital if the department Iboard]
determines that the waiver or modification will facilitate the creation or operation of the
hospital and that the waiver or modification is in the best interests of the individuals
served or to be served by the hospital.

(d) The executive commissioner [board] shall adopt rules establishing procedures and
criteria for the issuance of the waiver or modification order. The criteria must include at
a minimum a statement of the appropriateness of the waiver or modification against the
best interests of the individuals served by the hospital.

(e) If the department [board] orders a waiver or modification of a provision or stan-
dard, the licensing record of the hospital granted the waiver or modification shall contain
documentation to support the [boardas] action. Department [T- tebo ard't] rules shall
specify the type and specificity of the supporting documentation that must be included.

SECTION 3.0574. Section 241.0265, Health and Safety Code, is amended to read as
follows:

Sec. 241.0265. STANDARDS FOR CARE FOR MENTAL HEALTH AND CHEMI-
CAL DEPENDENCY. (a) The care and treatment of a patient receiving mental health
services in a facility licensed by the department under this chapter or Chapter 577 are
governed by the applicable department standards adopted by the Texas Departmen.t of
Mental Health and Mental Retardation to the saeetent a f the tandards adopted
by that depatm.ent .adopted by the bear ] under this chapter or Chapter 577.

(b) The care and treatment of a patient receiving chemical dependency treatment in a
facility licensed by the department under this chapter are governed by the same stan-
dards that govern the care and treatment of a patient receiving treatment in a treat-
ment facility licensed under Chapter 464 [and that are adopted by the Texas C3omin
0'n Ln Aleohol and Drug Abe], to the same extent as if the standards [adopted by the
eonmnissionl were rules adopted [by-the-board] under this chapter.

(c) The department shall enforce the standards provided by Subsections (a) and (b). A
violation of a standard is subject to the same consequence as a violation of a rule adopted
[by-the-board] under this chapter or Chapter 577. The department is not required to
enforce a standard if the enforcement violates a federal law, rule, or regulation.

SECTION 3.0575. Section 241.027(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [board] shall adopt rules to govern the transfer of
patients between hospitals that do not have a transfer agreement and governing ser-
vices not included in transfer agreements.

SECTION 3.0576. Sections 241.051(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The department may make any inspection, survey, or investigation that it consid-
ers necessary. A representative of the department may enter the premises of a hospital
at any reasonable time to make an inspection, a survey, or an investigation to assure
compliance with or prevent a violation of this chapter, the rules adopted under this
chapter, an order or special order of the commissioner [of-health], a special license provi-
sion, a court order granting injunctive relief, or other enforcement procedures. The
department shall maintain the confidentiality of hospital records as applicable under
state or federal law.
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(b) The department or a representative of the department is entitled to access to all
books, records, or other documents maintained by or on behalf of the hospital to the
extent necessary to enforce this chapter, the rules adopted under this chapter, an order
or special order of the commissioner [of-heal], a special license provision, a court order
granting injunctive relief, or other enforcement procedures.

SECTION 3.0577. Sections 241.053(a) and (d), Health and Safety Code, are amended
to read as follows:

(a) The department, after providing notice and an opportunity for a hearing to the ap-
plicant or license holder, may deny, suspend, or revoke a hospital's license if the depart-
ment finds that the hospital:

(1) failed to comply with:

(A) a provision of this chapter;

(B) a rule adopted under this chapter;

(C) a special license condition;

(D) an order or emergency order by the commissioner [of-health]; or

(E) another enforcement procedure permitted under this chapter;

(2) has a history of noncompliance with the rules adopted under this chapter relat-
ing to patient health, safety, and rights which reflects more than nominal noncompli-
ance; or

(3) has aided, abetted, or permitted the commission of an illegal act.

(d) Administrative hearings required under this section shall be conducted under the
department's [boad-] formal hearing rules and the contested case provisions of Chapter
2001, Government Code.

SECTION 3.0578. Sections 241.0531(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) Following notice to the hospital and opportunity for hearing, the commissioner [of
health] or a person designated by the commissioner may issue an emergency order, ei-
ther mandatory or prohibitory in nature, in relation to the operation of a hospital
licensed under this chapter if the commissioner or the commissioner's designee
determines that the hospital is violating or threatening to violate this chapter, a rule
adopted pursuant to this chapter, a special license provision, injunctive relief issued pur-
suant to Section 241.054, an order of the commissioner or the commissioner's designee,
or another enforcement procedure permitted under this chapter and the provision, rule,
license provision, injunctive relief, order, or enforcement procedure relates to the health
or safety of the hospital's patients.

(c) The hearing shall not be governed by the contested case provisions of Chapter
2001, Government Code, but shall instead be held in accordance, with the department's
[boadoils] informal hearing rules.

SECTION 3.0579. Section 241.054(b), Health and Safety Code, is amended to read as
follows:

(b) After the notice and opportunity to comply, the commissioner [of-heath] may
request the attorney general or the appropriate district or county attorney to institute
and conduct a suit for a violation of this chapter or a rule adopted under this chapter.

SECTION 3.0580. Section 241.058, Health and Safety Code, is amended to read as
follows:

Sec. 241.058. MINOR VIOLATIONS. (a) This chapter does not require the commis-
sioner [of -ath] or a designee of the commissioner to report a minor violation for pros-
ecution or the institution of any other enforcement proceeding authorized under this
chapter, if the commissioner or [a] designee [of the erissi mner] determines that pros-
ecution or enforcement is not in the best interests of the persons served or to be served
by the hospital.

(b) For the purpose of this section, a "minor violation" means a violation of this

Ch. 1, § 3.0576



84th LEGISLATURE-REGULAR SESSION Ch. 1, § 3.0581

chapter, the rules adopted under this chapter, a special license provision, an order or
emergency order issued by the commissioner [o-health] or the commissioner's designee,
or another enforcement procedure permitted under this chapter by a hospital that does
not constitute a threat to the health, safety, and rights of the hospital's patients or other
persons.

SECTION 3.0581. Sections 241.059(a), (b), and (d) through (n), Health and Safety
Code, are amended to read as follows:

(a) The department [ o.alth] may assess an administrative penalty
against a hospital that violates this chapter, a rule adopted pursuant to this chapter, a
special license provision, an order or emergency order issued by the commissioner or the
commissioner's designee, or another enforcement procedure permitted under this
chapter. The department [eommissioner] shall assess an administrative penalty against
a hospital that violates Section 166.004.

(b) In determining the amount of the penalty, the department [. m min.... ..f health]
shall consider:

(1) the hospital's previous violations;
(2) the seriousness of the violation;

(3) any threat to the health, safety, or rights of the hospital's patients;
(4) the demonstrated good faith of the hospital; and
(5) such other matters as justice may require.

(d) When it is determined that a violation has occurred, the department [eommrs-
shll ofvhealth shall ise s0 epo.f that states the faets on ehivhthederinetion is
based and the msiner's recommendation on the impositon of a penalty, saentdi
a ,aeommvndatinn the amount of the penalty.

[(e) Within 14 days after the date the report is issued, the eomsinro health]
shall give written notice of the violation [report] to the person, delivered by certified
mail. The notice must include a brief summary of the alleged violation and a statement
of the amount of the recommended penalty and must inform the person that the person
has a right to a hearing on the occurrence of the violation, the amount of the penalty, or
both the occurrence of the violation and the amount of the penalty.

(f) Within 20 days after the date the person receives the notice, the person in writing
may accept the determination and recommended penalty of the department [eornnis-
s.oer of healt h] or may make a written request for a hearing on the occurrence of the
violation, the amount of the penalty, or both the occurrence of the violation and the
amount of the penalty.

(g) If the person accepts the determination and recommended penalty of the depart-
ment [ 4e...,on~r of..alth ], the department [commissione r] by order shall impose the
recommended penalty.

(h) If the person requests a hearing or fails to respond timely to the notice, the
department shall refer the matter to the State Office of Administrative Hearings and an
administrative law judge of that office shall hold the hearing. The department [eommis-
sioner of health] shall [set a hearing a-d] give notice of the hearing to the person. [the
hearing shall be held by the department.-.] The administrative law judge [person]
conducting the hearing shall make findings of fact and conclusions of law and promptly
issue to the department [.o.n.i.sioner] a written proposal for a decision about the occur-
rence of the violation and the amount of the penalty. Based on the findings of fact,
conclusions of law, and proposal for a decision, the department [ "omissioner] by order
may find that a violation has occurred and impose a penalty or may find that no viola-
tion occurred.

(i) The notice of the department's [ommof health's] order given to the person
under Chapter 2001, Government Code, must include a statement of the right of the
person to judicial review of the order.

(j) Within 30 days after the date the department's [com..misoner .. health's] order is
final as provided by Subchapter F, Chapter 2001, Government Code, the person shall:
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(1) pay the amount of the penalty;

(2) pay the amount of the penalty and file a petition for judicial review contesting
the occurrence of the violation, the amount of the penalty, or both the occurrence of
the violation and the amount of the penalty; or

(3) without paying the amount of the penalty, file a petition for judicial review
contesting the occurrence of the violation, the amount of the penalty, or both the oc-
currence of the violation and the amount of the penalty.

(k) Within the 30-day period, a person who acts under Subsection (j)(3) may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for placement in an escrow ac-
count; or

(B) giving to the court a supersedeas bond that is approved by the court for the
amount of the penalty and that is effective until all judicial review of the depart-
ment's [board] order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the amount of the penalty and is financially unable to give
the supersedeas bond; and

(B) giving a copy of the affidavit to the department [commisionr of health] by
certified mail.

(1) When the department [oms..iiio o.f -" uf.althI receives a copy of an affidavit under
Subsection (k)(2), the department [he] may file with the court, within five days after the
date the copy is received, a contest to the affidavit. The court shall hold a hearing on the
facts alleged in the affidavit as soon as practicable and shall stay the enforcement of the
penalty on finding that the alleged facts are true. The person who files an affidavit has
the burden of proving that the person is financially unable to pay the amount of the
penalty and to give a supersedeas bond.

(m) If the person does not pay the amount of the penalty and the enforcement of the
penalty is not stayed, the department [eemm~isner of.health] may refer the matter to
the attorney general for collection of the amount of the penalty.

(n) Judicial review of the order of the department [coremmisone f t.h l

(1) is instituted by filing a petition as provided by Subchapter G, Chapter 2001,
Government Code; and

(2) is under the substantial evidence rule.

SECTION 3.0582. Sections 241.060(a), (d), (e), (f, (g), (h), (i), (j), (k), (1), (m), and (n),
Health and Safety Code, are amended to read as follows:

(a) The department [hoard] may impose an administrative penalty against a person
licensed or regulated under this chapter who violates this chapter or a rule or order
adopted under this chapter relating to the provision of mental health, chemical
dependency, or rehabilitation services.

(d) If the department [commissioner] determines that a violation has occurred, the
department [momm" may issue to the board a report that states the facts on whi h
the dett rin-ation isbed a t-nd t r-eomme tno the impoi.tio.. ,f
a penualty, ,..clu~ding a recomme~ndation on the wnn, i.t of the penalty.

[(e) Within 14 days after the date the report is issue, the e shall give
written notice of the violation [repet] to the person. The notice may be given by certified
mail. The notice must include a brief summary of the alleged violation and a statement
of the amount of the recommended penalty and must inform the person that the person
has a right to a hearing on the occurrence of the violation, the amount of the penalty, or
both the occurrence of the violation and the amount of the penalty.

(f) Within 20 days after the date the person receives the notice, the person in writing
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may accept the determination and recommended penalty of the department [eofmnls-
sione ] or may make a written request for a hearing on the occurrence of the violation,
the amount of the penalty, or both the occurrence of the violation and the amount of the
penalty.

(g) If the person accepts the determination and recommended penalty of the depart-
ment [eemmissioner], the department [boad] by order shall [approve the det . i-. ..tieii
and] impose the recommended penalty.

(h) If the person requests a hearing or fails to respond timely to the notice, the
department [eemmissoner] shall refer the matter to the State Office of Administrative
Hearings and an administrative law judge of that office shall hold the hearing. The
department shall [st a g and] give notice of the hearing to the person. The
administrative law judge shall make findings of fact and conclusions of law and promptly
issue to the department [board] a written proposal for a decision about the occurrence of
the violation and the amount of a proposed penalty. Based on the findings of fact, conclu-
sions of law, and proposal for a decision, the department [boaid] by order may find that a
violation has occurred and impose a penalty or may find that no violation occurred.

(i) The notice of the department's [boa-dit] order given to the person under Chapter
2001, Government Code, must include a statement of the right of the person to judicial
review of the order.

(j) Within 30 days after the date the department's [boards] order is final as provided
by Subchapter F, Chapter 2001, Government Code, the person shall:

(1) pay the amount of the penalty;

(2) pay the amount of the penalty and file a petition for judicial review contesting
the occurrence of the violation, the amount of the penalty, or both the occurrence of
the violation and the amount of the penalty; or

(3) without paying the amount of the penalty, file a petition for judicial review
contesting the occurrence of the violation, the amount of the penalty, or both the oc-
currence of the violation and the amount of the penalty.

(k) Within the 30-day period, a person who acts under Subsection (j)(3) may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for placement in an escrow ac-
count; or

(B) giving to the court a supersedeas bond that is approved by the court for the
amount of the penalty and that is effective until all judicial review of the depart-
ment's [boalrdls order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the amount of the penalty and is financially unable to give
the supersedeas bond; and

(B) giving a copy of the affidavit to the commissioner by certified mail.

(1) The department [commisiener] on receipt of a copy of an affidavit under Subsec-
tion (k)(2) may file with the court within five days after the date the copy is received a
contest to the affidavit. The court shall hold a hearing on the facts alleged in the affida-
vit as soon as practicable and shall stay the enforcement of the penalty on finding that
the alleged facts are true. The person who files an affidavit has the burden of proving
that the person is financially unable to pay the amount of the penalty and to give a su-
persedeas bond.

(m) If the person does not pay the amount of the penalty and the enforcement of the
penalty is not stayed, the department [commision r] may refer the matter to the at-
torney general for collection of the amount of the penalty.

(n) Judicial review of the department's order [of-the-beat'I:

(1) is instituted by filing a petition as provided by Subchapter G, Chapter 2001,
Government Code; and
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(2) is under the substantial evidence rule.

SECTION 3.0583. Section 241.101(i), Health and Safety Code, is amended to read as
follows:

(i) Graduate medical education may be used as a standard or qualification for medical
staff membership or privileges for a physician, provided that equal recognition is given
to training programs accredited by the Accreditation Council for [on] Graduate Medical
Education and by the American Osteopathic Association.

SECTION 3.0584. Sections 241.104(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [board] by rule shall adopt fees for hospital plan
reviews according to a schedule based on the estimated construction costs.

(c) The department shall charge a fee for field surveys of construction plans reviewed
under this section. The executive commissioner [board] by rule shall adopt a fee schedule
for the surveys that provides a minimum fee of $500 and a maximum fee of $1,000 for
each survey conducted.

SECTION 3.0585. Sections 241.123(a), (b), (d), (e), (f), and (g), Health and Safety
Code, are amended to read as follows:

(a) The executive commissioner [board] by rule shall adopt standards for the provision
of rehabilitation services by a hospital to ensure the health and safety of a patient
receiving the services.

(b) The standards [adopted by the board] at a minimum shall require a hospital that
provides comprehensive medical rehabilitation:

(1) to have a director of comprehensive medical rehabilitation who is:

(A) a licensed physician;

(B) either board certified or eligible for board certification in a medical specialty
related to rehabilitation; and

(C) qualified by training and experience to serve as medical director;

(2) to have medical supervision by a licensed physician for 24 hours each day; and

(3) to provide appropriate therapy to each patient by an interdisciplinary team
consisting of licensed physicians, rehabilitation nurses, and therapists as are ap-
propriate for the patient's needs.

(d) A hospital shall prepare for each patient receiving inpatient rehabilitation services
a written treatment plan designed for that patient's needs for treatment and care. The
executive commissioner [board] by rule shall specify a time after admission of a patient
for inpatient rehabilitation services by which a hospital must evaluate the patient for
the patient's initial treatment plan and by which a hospital must provide copies of the
plan after evaluation.

(e) A hospital shall prepare for each patient receiving inpatient rehabilitation services
a written continuing care plan that addresses the patient's needs for care after dis-
charge, including recommendations for treatment and care and information about the
availability of resources for treatment or care. The executive commissioner [board] by
rule shall specify the time before discharge by which the hospital must provide a copy of
the continuing care plan. Department [T heboard'] rules may allow a facility to provide
the continuing care plan by a specified time after discharge if providing the plan before
discharge is impracticable.

(f) A hospital shall provide a copy of a treatment or continuing care plan prepared
under this section to the following persons in the person's primary language, if
practicable:

(1) the patient;

(2) a person designated by the patient; and

(3) as specified by department [board] rule, family members or other persons with
responsibility for or demonstrated participation in the patient's care or treatment.
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(g) Rules adopted by the executive commissioner [boa4] under this subchapter may
not conflict with a federal rule, regulation, or standard.

SECTION 3.0586. Section 241.151(5), Health and Safety Code, is amended to read as
follows:

(5) "Legally authorized representative" means:

(A) a parent or legal guardian if the patient is a minor;

(B) a legal guardian if the patient has been adjudicated incapacitated to manage
the patient's personal affairs;

(C) an agent of the patient authorized under a medical [dable] power of at-
torney [for health earl;

(D) an attorney ad litem appointed for the patient;

(E) a person authorized to consent to medical treatment on behalf of the patient
under Chapter 313;

(F) a guardian ad litem appointed for the patient;

(G) a personal representative or heir of the patient, as defined by Chapter 22,
Estates [Section 8, Texa, Pb.ate] Code, if the patient is deceased;

(H) an attorney retained by the patient or by the patient's legally authorized rep-
resentative; or

(I) a person exercising a power granted to the person in the person's capacity as
an attorney-in-fact or agent of the patient by a statutory durable power of attorney
that is signed by the patient as principal.

SECTION 3.0587. Section 241.183(c), Health and Safety Code, as added by Chapter
217 (H.B. 15), Acts of the 83rd Legislature, Regular Session, 2013, is amended to read as
follows:

(c) The commission [Health and H ] shall study patient
transfers that are not medically necessary but would be cost-effective. Based on the
study under this subsection, if the executive commissioner determines that the transfers
are feasible and desirable, the executive commissioner may adopt rules addressing those
transfers.

SECTION 3.0588. Section 241.183, Health and Safety Code, as added by Chapter
917 (H.B. 1376), Acts of the 83rd Legislature, Regular Session, 2013, is amended to read
as follows:

Sec. 241.183. POSTED NOTICE. Subject to Section 241.006, the executive commis-
sioner [er..ment] shall adopt rules for a notice to be posted in a conspicuous place in
the facility described by Section 241.181 that notifies prospective patients that the facil-
ity is an emergency room and charges rates comparable to a hospital emergency room.

SECTION 3.0589. Section 241.184, Health and Safety Code, as added by Chapter
917 (H.B. 1376), Acts of the 83rd Legislature, Regular Session, 2013, is amended to read
as follows:

Sec. 241.184. ADMINISTRATIVE PENALTY. The department [c-m-Ofi2,r o
heath] may assess an administrative penalty under Section 241.059 against a hospital
that violates this subchapter.

SECTION 3.0590. The heading to Chapter 242, Health and Safety Code, is amended
to read as follows:

CHAPTER 242. CONVALESCENT AND NURSING FACILITIES [HOMES]
AND RELATED INSTITUTIONS

SECTION 3.0591. Sections 242.002(1) and (2), Health and Safety Code, are amended
to read as follows:

(1) "Commission" means the Health and ["Board" means the Texa Boa d o] Hu-
man Services Commission.
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(2) "Commissioner" means the commissioner of aging and disability [h-u]an
services.
SECTION 3.0592. Section 242.0021(d), Health and Safety Code, is amended to read

as follows:
(d) The executive commissioner [depaA.et] may adopt rules that define the owner-

ship interests and other relationships that qualify a person as a controlling person.
SECTION 3.0593. Section 242.003, Health and Safety Code, is amended to read as

follows:
Sec. 242.003. EXEMPTIONS. Except as otherwise provided, this chapter does not

apply to:
(1) a hotel or other similar place that furnishes only food, lodging, or both, to its

guests;
(2) a hospital;
(3) an establishment conducted by or for the adherents of a well-recognized church

or religious denomination for the purpose of providing facilities for the care or treat-
ment of the sick who depend exclusively on prayer or spiritual means for healing,
without the use of any drug or material remedy, if the establishment complies with
safety, sanitary, and quarantine laws and rules;

(4) an establishment that furnishes, in addition to food, shelter, and laundry, only
baths and massages;

(5) an institution operated by a person licensed by the Texas Board of Chiropractic
Examiners;

(6) a facility that:
(A) primarily engages in training, habilitation, rehabilitation, or education of

clients or residents;
(B) is operated under the jurisdiction of a state or federal agency, including the

commission, department, Department of Assistive and Rehabilitative Services,
[Department of Aging and Disab lity Seices,] Department of State Health'Ser-
vices, [Hzalth and Human Serv,;,es G- min o",] Texas Department of Criminal
Justice, and United States Department of Veterans Affairs; and

(C) is certified through inspection or evaluation as meeting the standards
established by the state or federal agency;
(7) a foster care type residential facility that serves fewer than five persons and

operates under rules adopted by [the Texas ..... o-f Human Ser] the ex-
ecutive commissioner [of the Haeah and Human Servica Gommissina applicatlc];
and

(8) a facility licensed under Chapter 252 or exempt from licensure under Section
252.003.
SECTION 3.0594. Section 242.013, Health and Safety Code, is amended to read as

follows:
Sec. 242.013. PAPERWORK REDUCTION RULES. (a) The executive commissioner

[4--pa ........ shall[:

[(4-] adopt rules to reduce the amount of paperwork an institution must complete
and retain.
(a-1) The department shall[,-and

[(2)] attempt to reduce the amount of paperwork to the minimum amount required
by state and federal law unless the reduction would jeopardize resident safety.
(b) The department , the c.n.atng agency,] and providers shall work together to

review rules and propose changes in paperwork requirements so that additional time is
available for direct resident care.

SECTION 3.0595. Section 242.032(e), Health and Safety Code, is amended to read as
follows:
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(e) In making the evaluation required by Subsection (d), the department shall require
the applicant or license holder to file a sworn affidavit of a satisfactory compliance his-
tory and any other information required by the department to substantiate a satisfac-
tory compliance history relating to each state or other jurisdiction in which the applicant
or license holder and any other person described by Subsection (d) operated an institu-
tion at any time before the date on which the application is made. The executive commis-
sioner [departmefnt] by rule shall determine what constitutes a satisfactory compliance
history. The department may consider and evaluate the compliance history of the ap-
plicant and any other person described by Subsection (d) for any period during which
the applicant or other person operated an institution in this state or in another state or
jurisdiction. The department may also require the applicant or license holder to file in-
formation relating to the history of the financial condition of the applicant or license
holder and any other person described by Subsection (d) with respect to an institution
operated in another state or jurisdiction at any time before the date on which the ap-
plication is made.

SECTION 3.0596. Section 242.033(e), Health and Safety Code, is amended to read as
follows:

(e) The report required for license renewal under Subsection (d)(3) must comply with
department rules [aoptvd by the board] that specify the date of submission of the
report, the information it must contain, and its form.

SECTION 3.0597. Sections 242.0335(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The department shall maintain, and keep current, a list of license holders that
operate an institution in this state and that have excellent operating records according
to the information available to the department. The executive commissioner [depart-
ment] by rule shall establish specific criteria for the department to designate [designt-
ing] a license holder as eligible for the list.

(c) An applicant for a change of ownership license must meet all applicable require-
ments that an applicant for renewal of a license must meet under this subchapter,
including under Section 242.032(d), and under rules [that the dcpa-rtmet has] adopted
under this subchapter. Any requirement relating to inspections or to an accreditation
review applies only to institutions operated by the license holder at the time the applica-
tion is made for the change of ownership license.

SECTION 3.0598. Sections 242.0336(b-2), (b-3), (b-4), and (d-1), Health and Safety
Code, are amended to read as follows:

(b-2) Notwithstanding Section 242.0335, the executive commissioner [department]
shall establish criteria under which the department may waive the 30-day requirement
or the notification requirement of Subsection (b-i). The criteria may include the occur-
rence of forcible entry and detainer, death, or divorce or other events that affect the
ownership of the institution by the existing license holder.

(b-3) After receipt of an application or written notification described by Subsection
(b-i), the department may place a hold on payments to the existing license holder in an
amount not to exceed the average of the monthly vendor payments paid to the facility,
as determined by the department. The department shall release funds to the previous
license holder not later than the 120th day after the date on which the final reporting
requirements are met and any resulting informal reviews or formal appeals are resolved.
The department may reduce the amount of funds released to the previous license holder
by the amount owed to the department or the commission I..alth and Hu .n.. Ser-ee
Gm.ission] under the previous license holder's Medicaid contract or license.

(b-4) The executive commissioner [of the H alth and Huma Se-ve.. Cem-io, o]
shall adopt rules for the department that define a change of ownership. In adopting the
rules, the executive commissioner shall consider:

(1) the proportion of ownership interest that is being transferred to another person;

(2) the addition or removal of a stockholder, partner, owner, or other controlling
person;
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(3) the reorganization of the license holder into a different type of business entity;
and

(4) the death or incapacity of a stockholder, partner, or owner.

(d-1) The executive commissioner [depatm..ent] shall establish criteria under which
the department may substitute a desk review of the facility's compliance with applicable
requirements [may be substituted] for the on-site inspection or survey under Subsection
(d).

SECTION 3.0599. Sections 242.034(a), (d), and (h), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [board] may establish by rule license fees for institu-
tions licensed by the department under this chapter. The license fee may not exceed
$375 plus:

(1) $15 for each unit of capacity or bed space for which a license is sought; and

(2) a background examination fee imposed under Subsection (d).

(d) The executive commissioner by rule [boaird] may establish a background examina-
tion fee in an amount necessary to defray the department's expenses in administering
its duties under Sections 242.032(d) and (e).

(h) The license fees established under this chapter are an allowable cost for reimburse-
ment under the medical assistance program administered by the commission [Texas
Depar tmen of Human Servi.. ] under Chapter 32, Human Resources Code. Any fee
increases shall be reflected in reimbursement rates prospectively.

SECTION 3.0600. Section 242.035(b), Health and Safety Code, is amended to read as
follows:

(b) Unless prohibited by another state or federal requirement, the department shall
allow a licensed institution to operate a portion of the institution under the standards of
a lower licensing category. The executive commissioner [board] shall establish procedures
and standards to accommodate an institution's operation under the lower category.

SECTION 3.0601. Section 242.036(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [xoard] may adopt and[;] publish[;] and the department
may enforce minimum standards relating to the grading of an institution[, other than an
............ ta ....... matermty carc,] in order to recognize those institutions that
provide more than the minimum level of services and personnel as established by the ex-
ecutive commissioner [board].

SECTION 3.0602. Sections 242.037(a), (c), (d), (e), (f), (h), and (i), Health and Safety
Code, are amended to read as follows:

(a) The executive commissioner [department shall make and the department shall
enforce rules and minimum standards to implement this chapter, including rules and
minimum standards relating to quality of life, quality of care, and residents' rights.

(c) The rules and standards adopted by the executive commissioner [departme .] may
not be less stringent than the Medicaid certification standards and regulations imposed
under the Omnibus Budget Reconciliation Act of 1987 (OBRA), Pub.L. No. 100-203.

(d) To implement Sections 242.032(d) and (e), the executive commissioner [depart-
mnent] by rule shall adopt minimum standards for the background and qualifications of
any person described by Section 242.032(d). The department may not issue or renew a
license if a person described by Section 242.032 does not meet the minimum standards
adopted under this section.

(e) In addition to standards or rules required by other provisions of this chapter, the
executive commissioner [board] shall adopt and[-] publish[T] and the department shall
enforce minimum standards relating to:

(1) the construction of an institution, including plumbing, heating, lighting, ventila-
tion, and other housing conditions, to ensure the residents' health, safety, comfort,
and protection from fire hazard;
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(2) the regulation of the number and qualification of all personnel, including
management and nursing personnel, responsible for any part of the care given to the
residents;

(3) requirements for in-service education of all employees who have any contact
with the residents;

(4) training on the care of persons with Alzheimer's disease and related disorders
for employees who work with those persons;

(5) sanitary and related conditions in an institution and its surroundings, including
water supply, sewage disposal, food handling, and general hygiene in order to ensure
the residents' health, safety, and comfort;

(6) the nutritional needs of each resident according to good nutritional practice or
the recommendations of the physician attending the resident;

(7) equipment essential to the residents' health and welfare;

(8) the use and administration of medication in conformity with applicable law and
rules;

(9) care and treatment of residents and any other matter related to resident health,
safety, and welfare;

(10) licensure of institutions; and

(11) implementation of this chapter.

(f) The executive commissioner [board] shall adopt and[T] publish[;] and the depart-
ment shall enforce minimum standards requiring appropriate training in geriatric care
for each individual who provides services to geriatric residents in an institution and who
holds a license or certificate issued by an agency of this state that authorizes the person
to provide the services. The minimum standards may require that each licensed or certi-
fied individual complete an appropriate program of continuing education or in-service
training, as determined by department [board] rule, on a schedule determined by depart-
ment [boar4] rule.

(h) [The board shall adopt daeh rule adopted by the Texas Board of Health Ude]
Section 161.0051 applies [as part of the rules and stn dads adopted under this ehaptr
that -py] to institutions serving residents who are elderly persons, and any rules and
standards adopted under that section are considered to be rules and standards adopted
under this chapter.

(i) The minimum standards adopted [byf-he--bot] under this section must require
that each institution, as part of an existing training program, provide each registered
nurse, licensed vocational nurse, nurse aide, and nursing assistant who provides nursing
services in the institution at least one hour of training each year in caring for people
with dementia.

SECTION 3.0603. Section 242.038, Health and Safety Code, is amended to read as
follows:

Sec. 242.038. REASONABLE TIME TO COMPLY. The executive commissioner
[boerd] by rule shall give an institution that is in operation when a rule or standard is
adopted under this chapter a reasonable time to comply with the rule or standard.

SECTION 3.0604. Sections 242.0385(a) and (d), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [depw men] by rule shall adopt a procedure under
which a person proposing to construct or modify an institution may submit building
plans to the department for review for compliance with the department's architectural
requirements before beginning construction or modification. In adopting the procedure,
the executive commissioner [departnt] shall set reasonable deadlines by which the
department must complete review of submitted plans.

(d) A fee collected under this section shall be deposited in the general revenue fund
[and may be appropriated ontly to the dep.rtmnt to ee.dut reviws tinder this sction].
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SECTION 3.0605. Section 242.039, Health and Safety Code, is amended to read as
follows:

Sec. 242.039. FIRE SAFETY REQUIREMENTS. (a) The executive commissioner
[board] shall adopt rules necessary to specify the edition of the Life Safety Code of the
National Fire Protection Association that will be used to establish the life safety require-
ments for an institution licensed under this chapter.

(b) The executive commissioner [board] shall adopt the edition of the Life Safety Code
of the National Fire Protection Association for fire safety as designated by federal law
and regulations for an institution or portion of an institution that is constructed after
September 1, 1993, and for an institution or portion of an institution that was operating
or approved for construction on or before September 1, 1993.

(c) The executive commissioner [board] may not require more stringent fire safety
standards than those required by federal law and regulation. The rules adopted under
this section may not prevent an institution licensed under this chapter from voluntarily
conforming to fire safety standards that are compatible with, equal to, or more stringent
than those adopted by the executive commissioner [board].

(d) Licensed health care facilities in existence at the time of the effective date of this
subsection may have their existing use or occupancy continued if such facilities comply
with fire safety standards and ordinances in existence at the time of the effective date of
this subsection.

(e) Notwithstanding any other provision of this section, a municipality shall have the
authority to enact additional and higher fire safety standards applicable to new construc-
tion beginning on or after the effective date of this subsection.

[(f)(1) An advisor3 committee is created to propose rulsfor adoption by thc depart-
ment ontttttt the applicability of ti.ipal otdittanccs and regutlationsi to thc

remodeling and renolvation of existing strueturcs to be uscd as health care faties
liccnscd uinder this chapter.

[(2) The ad visory eemte shatll be appointed by thc board and eiaposed as
follows:

[(A) two, t attXiipal fire matsas

K(B) four indivduals represen~ting5 the ntritt homc industry,

[(.V, i-i- tmurr nfht..

[(D) onc bui1ding official fro amiiality that has adopted tc Unifom Baud
ing-eede,

[(E) one building official frn t amtipaltty that has adopted the Star~dar d
Building Gode,

[(F) one arte t licensed under state law,

KGC) on mebbe of the Texas Board of Huanttrticas; and

[(H1) one statc Mcdicaid direeteror1 ei

[(3) The ad.visory comtteetv shall scrve w ithotutttojattaattit tr remuttetation ot
any -lnd.]

(g) The executive commissioner [of the Hcalth and Human 8cr-. kv Cano- t  j.t ]
shall adopt rules to implement an expedited inspection process that allows an applicant
for a license or for a renewal of a license to obtain a life safety code and physical plant
inspection not later than the 15th day after the date the request is made. The depart-
ment may charge a fee to recover the cost of the expedited inspection. The rules must
permit the department to charge [set] different fee amounts based on the size and type
of institution.

SECTION 3.0606. Sections 242.040(a), (c), and (d), Health and Safety Code, are
amended to read as follows:

(a) The department shall establish a system for certifying institutions that meet stan-
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dards adopted by the executive commissioner [baird] concerning the specialized care and
treatment of persons with Alzheimer's disease and related disorders.

(c) The executive commissioner [boad] by rule may adopt standards for the specialized
care and treatment of persons with Alzheimer's disease and related disorders and
provide procedures for institutions applying for certification under this section. The
rules must provide for a three-year certification period.

(d) The executive commissioner by rule [board] may establish and the department may
collect [eharge] fees for the certification in an amount necessary to administer this
section.

SECTION 3.0607. Section 242.042(a), Health and Safety Code, is amended to read as
follows:

(a) Each institution shall prominently and conspicuously post for display in a public
area of the institution that is readily available to residents, employees, and visitors:

(1) the license issued under this chapter;

(2) a sign prescribed by the department that specifies complaint procedures
established under this chapter or rules adopted under this chapter and that specifies
how complaints may be registered with the department;

(3) a notice in a form prescribed by the department stating that licensing inspection
reports and other related reports which show deficiencies cited by the department are
available at the institution for public inspection and providing the department's toll-
free telephone number that may be used to obtain information concerning the institu-
tion;

(4) a concise summary of the most recent inspection report relating to the institu-
tion;

(5) notice that the department can provide summary reports relating to the quality
of care, recent investigations, litigation, and other aspects of the operation of the
institution;

(6) notice that the Texas Board of Nursing Facility Administrators, if applicable,
can provide information about the nursing facility administrator;

(7) any notice or written statement required to be posted under Section 242.072(c);

(8) notice that informational materials relating to the compliance history of the
institution are available for inspection at a location in the institution specified by the
sign;

(9) notice that employees, other staff, residents, volunteers, and family members
and guardians of residents are protected from discrimination or retaliation as provided
by Sections 260A.014 and 260A.015; and

(10) a sign required to be posted under Section 260A.006(a).

SECTION 3.0608. Sections 242.043(a) and (h), Health and Safety Code, are amended
to read as follows:

(a) The department or the department's representative may make any inspection,
survey, or investigation that it considers necessary and may enter the premises of an
institution at reasonable times to make an inspection, survey, or investigation in accor-
dance with department [board] rules.

(h) The executive commissioner [departmet.] shall establish proper procedures to
ensure that copies of all forms and reports under this section are made available to
consumers, service recipients, and the relatives of service recipients as the executive
commissioner [dept..ent.] considers proper.

SECTION 3.0609. Section 242.044(b), Health and Safety Code, is amended to read as
follows:

(b) For at least two unannounced inspections each licensing period of an institution
[other than one th.t prvdes c t arei, the department shall invite at least one
person as a citizen advocate from:
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(1) the AARP [Ameriatn M iati o R.. ^tire Pn......],

(2) the Texas Senior Citizen Association;

(3) [the Texas Retred Federal Employes,

[(4)] the department's Certified Long-term [Long-Te-rm] Care Ombudsman; or

(4) [(5] another statewide organization for the elderly.

SECTION 3.0610. Section 242.045(b), Health and Safety Code, is amended to read as
follows:

(b) In this section, "unauthorized person" does not include:

(1) the department;

(2) the office of the attorney general;

(3) a statewide organization for the elderly, including the AARP and [Amerian- As-
sciation of Retired Persons, the Texas Senior Citizen Association[, and the Texas
Retired Feder al Emipoe],

(4) an ombudsman or representative of the department [Texas Department on Ag

(5) a representative of an agency or organization when a Medicare or Medicaid
survey is made concurrently with a licensing inspection; or

(6) any other person or entity authorized by law to make an inspection or to ac-
company an inspector.

SECTION 3.0611. Section 242.046(a), Health and Safety Code, is amended to read as
follows:

(a) The department shall hold an open hearing in a licensed institution [-other-than
ant instttion that pro;vides m.aternity etre, if the department has taken a punitive ac-
tion against the institution in the preceding 12 months or if the department receives a
complaint from an ombudsman, advocate, resident, or relative of a resident relating to a
serious or potentially serious problem in the institution and the department has reason-
able cause to believe the complaint is valid. The department is not required to hold more
than one open meeting in a particular institution in each year.

SECTION 3.0612. Sections 242.047(a), (b), (c), and (e), Health and Safety Code, are
amended to read as follows:

(a) The department shall accept an annual accreditation review from The [the] Joint
Commission [on Aecreditation of Health rganiauion ] for a nursing facility [home]
instead of an inspection for renewal of a license under Section 242.033 and in satisfac-
tion of the requirements for certification [by the department] for participation in the
medical assistance program under Chapter 32, Human Resources Code, and the federal
Medicare program, but only if:

(1) the nursing facility [home] is accredited by The Joint Commission [the -eomi-
sion] under The Joint Commission's [the eommssion.'s] long-term care standards;

(2) The Joint Commission [the eommissin] maintains an annual inspection or
review program [that,] for each nursing facility that the department determines [heR,,]
meets the [department's] applicable minimum standards [as confirmed by the boar,;

(3) The Joint Commission [the emnsir] conducts an annual on-site inspection or
review of the facility [home];

(4) the nursing facility [home] submits to the department a copy of its annual ac-
creditation review from The Joint Commission [the eommissient] in addition to the ap-
plication, fee, and any report required for renewal of a license or for certification, as
applicable; and

(5) the department has:

(A) determined whether a waiver or authorization from a federal agency is neces-
sary under federal law, including for federal funding purposes, before the depart-
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ment accepts an annual accreditation review from The Joint Commission [the joint
eommission]:

(i) instead of an inspection for license renewal purposes;
(ii) as satisfying the requirements for certification [by the department] for

participation in the medical assistance program; or
(iii) as satisfying the requirements for certification [by the d e ...... t] for

participation in the federal Medicare program; and
(B) obtained any necessary federal waivers or authorizations.

(b) The department shall coordinate its licensing and certification activities with The
Joint Commission [the ........ ].

(c) The department and The Joint Commission [the commission] shall sign a memo-
randum of agreement to implement this section. The memorandum must provide that if
all parties to the memorandum do not agree in the development, interpretation, and
implementation of the memorandum, any area of dispute is to be resolved by the execu-
tive commissioner [board].

(e) This section does not require a nursing facility [home] to obtain accreditation from
The Joint Commission [th. eommision].

SECTION 3.0613. Sections 242.049(a), (b), (c), (e), (f), (g), and (i), Health and Safety
Code, are amended to read as follows:

(a) The department may evaluate data for quality of care in nursing facilities [homes].

(b) The department may gather data on a form or forms to be provided by the depart-
ment to improve the quality of care in nursing facilities [homes] and may provide infor-
mation to nursing facilities [homes] which will allow them to improve and maintain the
quality of care which they provide. Data referred to in this section can include informa-
tion compiled from documents otherwise available under Chapter 552, Government
Code, including but not limited to individual survey reports and investigation reports.

(c) All licensed nursing facilities [homes] in the state may be required to submit infor-
mation designated by the department as necessary to improve the quality of care in
nursing facilities [homes].

(e) The information and reports, compilations, and analyses developed by the depart-
ment for quality improvement shall be used only for the evaluation and improvement of
quality care in nursing facilities [homes]. No department proceeding or record shall be
subject to discovery, subpoena, or other means of legal compulsion for release to any
person or entity, and shall not be admissible in any civil, administrative, or criminal
proceeding. This privilege shall be recognized by Rules 501 and 502 of the Texas Rules
of Evidence.

(f) Notwithstanding Subsection (d), the department shall transmit reports, compila-
tions, and analyses of the information provided by a nursing facility [home] to that nurs-
ing facility [home], and such disclosure shall not be violative of this section nor shall it
constitute a waiver of confidentiality.

(g) A member, agent, or employee of the department may not disclose or be required
to disclose a communication made to the department or a record or proceeding of the
department required to be submitted under this section except to the nursing facility
[home] in question or its agents or employees.

(i) Any information, reports, and other documents produced which are subject to any
means of legal compulsion or which are considered to be public information under
Chapter 260A [Stubehapter-El and the rules adopted under that chapter [su]ehapter]
shall continue to be subject to legal compulsion and be treated as public information
under Chapter 260A [Subceh .ter E after the ef fctve date of this Act], even though such
information, reports, and other documents may be used in the collection, compilation,
and analysis described in Subsections (b) and (d).

SECTION 3.0614. Section 242.052, Health and Safety Code, is amended to read as
follows:
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Sec. 242.052. DRUG TESTING OF EMPLOYEES. (a) An institution may establish a
drug testing policy for employees of the institution. An institution that establishes a
drug testing policy under this subsection may adopt the model drug testing policy
adopted by the executive commissioner [board] or may use another drug testing policy.

(b) The executive commissioner [board] by rule shall adopt a model drug testing policy
for use by institutions. The model drug testing policy must be designed to ensure the
safety of residents through appropriate drug testing and to protect the rights of
employees. The model drug testing policy must:

(1) require at least one scheduled drug test each year for each employee of an
institution that has direct contact with a resident in the institution; and

(2) authorize random, unannounced drug testing for employees described by
Subdivision (1).

SECTION 3.0615. Section 242.062(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [board] by rule shall provide for the placement of
residents during the institution's suspension or closing to ensure their health and safety.

SECTION 3.0616. Sections 242.065(e) and (i), Health and Safety Code, are amended
to read as follows:

(e) If a person who is liable under this section fails to pay any amount the person is
obligated to pay under this section, the state may seek satisfaction from any owner,
other controlling person, or affiliate of the person found liable. The owner, other control-
ling person, or affiliate may be found liable in the same suit or in another suit on a
showing by the state that the amount to be paid has not been paid or otherwise legally
discharged. The executive commissioner [departaeM] by rule may establish a method for
satisfying an obligation imposed under this section from an insurance policy, letter of
credit, or other contingency fund.

(i) In this section, "affiliate" means:

(1) with respect to a partnership other than a limited partnership, each partner of
the partnership;

(2) with respect to a corporation:

(A) an officer;

(B) a director;

(C) a stockholder who owns, holds, or has the power to vote at least 10 percent of
any class of securities issued by the corporation, regardless of whether the power is
of record or beneficial; and

(D) a controlling individual;

(3) with respect to an individual:

(A) each partnership and each partner in the partnership in which the individual
or any other affiliate of the individual is a partner; and

(B) each corporation or other business entity in which the individual or another
affiliate of the individual is:

(i) an officer;

(ii) a director;

(iii) a stockholder who owns, holds, or has the power to vote at least 10 percent
of any class of securities issued by the corporation, regardless of whether the
power is of record or beneficial; and

(iv) a controlling individual;

(4) with respect to a limited partnership:

(A) a general partner; and

(B) a limited partner who is a controlling individual;
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(5) with respect to a limited liability company:

(A) an owner who is a manager as described by the Texas Limited Liability
Company Law, as described by Section 1.008(e), Business Organizations Code [Act
(K-td-e 1628n, Vernon's Txas Civ.lStat.tes)]; and

(B) each owner who is a controlling individual; and

(6) with respect to any other business entity, a controlling individual.

SECTION 3.0617. Section 242.066(d), Health and Safety Code, is amended to read as
follows:

(d) The executive commissioner [board] shall establish gradations of penalties in accor-
dance with the relative seriousness of the violation.

SECTION 3.0618. Sections 242.067(g) and (h), Health and Safety Code, are amended
to read as follows:

(g) If the person charged with the violation consents to the administrative penalty
recommended by the department, does not timely respond to a notice sent under Subsec-
tion (c) or (e), or fails to correct the violation to the department's satisfaction, the depart-
ment [ mis cor thecommissi 'sdesig n-el shall assess the recommended
administrative penalty [r........... by the departmnt ].

(h) If the department [commissonror rthe ommissioncr's signe] assesses the
recommended penalty, the department shall give written notice to the person charged of
the decision and the person shall pay the penalty.

SECTION 3.0619. Section 242.068(a), Health and Safety Code, is amended to read as
follows:

(a) An administrative law judge of the State Office of Administrative Hearings shall
order a hearing and the department shall give notice of the hearing if a person charged
under Section 242.067(c) requests a hearing.

SECTION 3.0620. Sections 242.069(a), (b), (e), (), and (g), Health and Safety Code,
are amended to read as follows:

(a) The department [commissioner] shall give notice of the decision taken under Sec-
tion 242.068(d) to the person charged. If the department [commissionr] finds that a
violation has occurred and has assessed an administrative penalty, the department
[commissioner] shall give written notice to the person charged of:

(1) the findings;

(2) the amount of the penalty;

(3) the rate of interest payable with respect to the penalty and the date on which
interest begins to accrue;

(4) whether payment of the penalty or other action under Section 242.071 is
required; and

(5) the person's right to judicial review of the order.

(b) Not later than the 30th day after the date on which the department's [ommis-
sioner s] order is final, the person charged with the penalty shall:

(1) pay the full amount of the penalty; or

(2) file a petition for judicial review contesting the occurrence of the violation, the
amount of the penalty, the failure to correct the violation to the department's satisfac-
tion, or all of the above.

(e) If a penalty is reduced or not assessed, the department [cotmmissioner] shall:

(1) remit to the person charged the appropriate amount of any penalty payment
plus accrued interest; or

(2) execute a release of the supersedeas bond if one has been posted.

(M Accrued interest on amounts remitted by the department [te 1 1 0 n.r] under
Subsection (e)(1) shall be paid:
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(1) at a rate equal to the rate charged on loans to depository institutions by the
New York Federal Reserve Bank; and

(2) for the period beginning on the date the penalty is paid under Subsection (b) and
ending on the date the penalty is remitted.

(g) Interest under Subsection (d) shall be paid:

(1) at a rate equal to the rate charged on loans to depository institutions by the
New York Federal Reserve Bank; and

(2) for the period beginning on the date the notice of the department's [eoms-
sioner s] order is received by the person and ending on the date the penalty is paid.

SECTION 3.0621. Sections 242.071(a) and (i), Health and Safety Code, are amended
to read as follows:

(a) In lieu of demanding payment of an administrative penalty assessed under Section
242.066, the department [eemmissioner] may, in accordance with this section, allow the
person to use, under the supervision of the department, any portion of the penalty to
ameliorate the violation or to improve services, other than administrative services, in
the institution affected by the violation.

(i) The department shall approve or deny an amelioration plan not later than the 45th
day after the date the department receives the plan. On approval of a person's plan, [the
d..a.mt hal deny] a pending request for a hearing submitted by the person under
Section 242.067(d) shall be denied.

SECTION 3.0622. Section 242.072(a), Health and Safety Code, is amended to read as
follows:

(a) If the department [eommissiener] finds that an institution has committed an act
for which a civil penalty may be imposed under Section 242.065, the department [eeon.-
ns Io ] may, as appropriate under the circumstances, order the institution to im-
mediately suspend admissions.

SECTION 3.0623. Section 242.074(d), Health and Safety Code, is amended to read as
follows:

(d) The executive commissioner [departmen-t] shall adopt rules to implement this
section. The rules shall include the conditions that constitute a significant change in an
institution's financial condition that are required to be reported under Subsection (a).

SECTION 3.0624. Section 242.095(b), Health and Safety Code, is amended to read as
follows:

(b) The trustee may petition the court to order the release to the trustee of any pay-
ment owed the trustee for care and services provided to the residents if the payment has
been withheld, including a payment withheld by the commission [Texas Department e.
tma Serviees] at the recommendation of the department.

SECTION 3.0625. Section 242.096(d), Health and Safety Code, is amended to read as
follows:

(d) The department shall disburse money from the nursing and convalescent home
trust fund as ordered by the court in accordance with department [board] rules.

SECTION 3.0626. Sections 242.0965(d) and (e), Health and Safety Code, are
amended to read as follows:

(d) The department shall disburse money from the assisted living facility trust fund
as ordered by the court in accordance with department [boeard] rules.

(e) Any unencumbered amount in the assisted living facility trust fund in excess of
$500,000 at the end of each fiscal year shall be transferred to the credit of the general
revenue fund [and may b , approprated only tothe department for its u. i . .adinister
ing an etben hpe 24-7].

SECTION 3.0627. Sections 242.097(a) and (c), Health and Safety Code, are amended
to read as follows:
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(a) In addition to the license fee provided by Section 242.034, the executive commis-
sioner by rule [dep rtfneft shall adopt an annual fee to be [eharged-and] collected by the
department if the amount of the nursing and convalescent home trust fund is less than
$10,000,000. The fee shall be deposited to the credit of the nursing and convalescent
home trust fund created by this subchapter.

(c) The executive commissioner [department] shall set the fee for each nursing and
convalescent home at $1 for each licensed unit of capacity or bed space in that home or
in an amount necessary to provide not more than $10,000,000 in the fund. The total fees
assessed in a year may not exceed $20 for each licensed unit of capacity or bed space in
a home.

SECTION 3.0628. Sections 242.0975(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) In addition to the license fee provided by Section 247.024, the executive commis-
sioner by rule [department] shall adopt an annual fee to be [efharged-afnd] collected by the
department if the amount of the assisted living facility trust fund is less than $500,000.
The fee shall be deposited to the credit of the assisted living facility trust fund created
by this subchapter.

(c) The executive commissioner [depatment] shall set the fee on the basis of the
number of beds in assisted living facilities required to pay the fee and in an amount nec-
essary to provide not more than $500,000 in the assisted living facility trust fund.

SECTION 3.0629. Section 242.098(d), Health and Safety Code, is amended to read as
follows:

(d) The amount that remains unreimbursed on the expiration of one year after the
date on which the funds were received is delinquent and the department [..exas.Depart-
ment of H urna S. ..... ] may determine that the home is ineligible for a Medicaid
provider contract.

SECTION 3.0630. Section 242.156(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [departmen] shall specify the details of the
examination.

SECTION 3.0631. Section 242.158, Health and Safety Code, is amended to read as
follows:

Sec. 242.158. IDENTIFICATION OF CERTAIN NURSING FACILITY [HOME]
RESIDENTS REQUIRING MENTAL HEALTH OR INTELLECTUAL DISABILITY
[EN L.. ' A RETARD ION] SERVICES. (a) Each resident of a nursing facility [home]
who is considering making a transition to a community-based care setting shall be
identified to determine the presence of a mental illness or intellectual disability [menital
retrdation , regardless of whether the resident is receiving treatment or services for a
mental illness or intellectual disability [mental . ... t .... .

(b) In identifying residents having a mental illness or intellectual disability [menta
retardtieit-, the department shall use an identification process that is at least as effec-
tive as the mental health and intellectual disability [mantal rctardatin] identification
process established by federal law. The results of the identification process may not be
used to prevent a resident from remaining in the nursing facility [home] unless the
nursing facility [home] is unable to provide adequate care for the resident.

(c) The department shall compile [and proide to the Texas Departmn. t of Menta
Health and Menttt. l Retardati information regarding each resident identified as hav-
ing a mental illness or intellectual disability [mental retardation. before the resident
makes a transition from the nursing facility [home] to a community-based care setting.
The department shall provide to the Department of State Health Services information
regarding each resident identified as having a mental illness.

(d) The department and the [Texa] Department of State Health Services [Mern-tl
Health and Mental Rttrdaon] shall use the information compiled and provided under
Subsection (c) solely for the purposes of:
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(1) determining the need for and funding levels of mental health and intellectual
disability [metal retardatn] services for residents making a transition from a nurs-
ing facility [home] to a community-based care setting;

(2) providing mental health or intellectual disability [mental retardaton] services to
an identified resident after the resident makes that transition; and

(3) referring an identified resident to a local mental health or local intellectual and
developmental disability [mental r etardation authority or private provider for ad-
ditional mental health or intellectual disability [mental .ta. di-I services.

(e) This section does not authorize the department to decide for a resident of a nurs-
ing facility [ome] that the resident will make a transition from the nursing facility
[home] to a community-based care setting.

SECTION 3.0632. Section 242.181(1), Health and Safety Code, is amended to read as
follows:

(1) "Person with a disability [H......ed person]" means a person whose physical
or mental functioning is impaired to the extent that the person needs medical atten-
tion, counseling, physical therapy, therapeutic or corrective equipment, or another
person's attendance and supervision.

SECTION 3.0633. Section 242.182, Health and Safety Code, is amended to read as
follows:

Sec. 242.182. RESPITE CARE. (a) An institution licensed under this chapter may
provide respite care for an elderly person or a [handeaped] person with a disability ac-
cording to a plan of care.

(b) The executive commissioner [board] may adopt rules for the regulation of respite
care provided by an institution licensed under this chapter.

SECTION 3.0634. Section 242.185, Health and Safety Code, is amended to read as
follows:

Sec. 242.185. INSPECTIONS. The department, at the time of an ordinary licensing
inspection or at other times determined necessary by the department, shall inspect an
institution's records of respite care services, physical accommodations available for
respite care, and the plan of care records to ensure that the respite care services comply
with the licensing standards of this chapter and with any rules the executive commis-
sioner [board] may adopt to regulate respite care services.

SECTION 3.0635. Section 242.204, Health and Safety Code, is amended to read as
follows:

Sec. 242.204. RULES. The executive commissioner [boearId] shall adopt rules governing:

(1) the content of the disclosure statement required by this subchapter, consistent
with the information categories required by Section 242.202(d); and

(2) the amount of an administrative penalty to be assessed for a violation of this
subchapter.

SECTION 3.0636. Sections 242.221(c) and (e), Health and Safety Code, are amended
to read as follows:

(c) The department and the commission [..alth and H S _^ Commission]
shall work together to apply for all available federal funds to help pay for the automated
system.

(e) The department shall charge a fee to nursing facilities that do not receive their
Medicaid reimbursements electronically. The executive commissioner by rule [depart
met] shall set the fee in an amount necessary to cover the costs of manually processing
and sending the reimbursements.

SECTION 3.0637. Section 242.226, Health and Safety Code, is amended to read as
follows:

Sec. 242.226. RULES. The executive commissioner [departmet] shall adopt rules

328

Ch. 1, §, 3.0631



84th LEGISLATURE-REGULAR SESSION Ch. 1, § 3.0641

and make policy changes as necessary to improve the efficiency of the reimbursement
process and to maximize the automated reimbursement system's capabilities.

SECTION 3.0638. Section 242.251, Health and Safety Code, is amended to read as
follows:

Sec. 242.251. SCOPE OF SUBCHAPTER. This subchapter applies to any dispute be-
tween an institution licensed under this chapter and the department relating to:

(1) renewal of a license under Section 242.033;
(2) suspension or revocation of a license under Section 242.061;
(3) assessment of a civil penalty under Section 242.065;
(4) assessment of a monetary penalty under Section 242.066; or
(5) assessment of a penalty as described by Section 32.021(n) [3.024<401, Human

Resources Code.
SECTION 3.0639. Section 242.264(a), Health and Safety Code, is amended to read as

follows:
(a) The arbitrator may enter any order that may be entered by the department, execu-

tive commissioner [board], commissioner, or court under this chapter in relation to a
dispute described by Section 242.251.

SECTION 3.0640. Section 242.302, Health and Safety Code, as added by Section
1.01, Chapter 1280 (S.B. 84), Acts of the 75th Legislature, Regular Session, 1997, is
amended to read as follows:

Sec. 242.302. POWERS AND DUTIES OF DEPARTMENT AND EXECUTIVE
COMMISSIONER. (a) The executive commissioner [battrd] may adopt rules consistent
with this subchapter. The executive commissioner shall adopt and publish a code of eth-
ics for nursing facility administrators.

(b) The department shall:
(1) [adopt and publish a e-de of ethics for .. rsing fit... ad.i.istrator;

[(2) establish the quaiiain o f apletft fo iessad the reea of leenses
issued .nder this -ibehapter

[0)] spend funds necessary for the proper administration of the department's as-
signed duties under this subchapter; and

(2) periodically assess the continuing education needs of license holders to determine
whether specific course content should be required [(4) establish reasonable and
setry fees for the administration and implementation of this stibchapter, and

[(6) establish auin~ m .ber of hor of eotntn edueation required tO
renew a lieense isued tinder this sbehapter and perodiettily tssess the eontnting
,dueto ieeds of license holders to determin~e whether spefeetis etn sh,,,A
be-feqttiredj.
(c) The department is the licensing agency for the healing arts, as provided by 42

U.S.C. Section 1396g.

(d) The executive commissioner shall establish:

(1) the qualifications of applicants for licenses and the renewal of licenses issued
under this subchapter;

(2) reasonable and necessary fees for the administration and implementation of this
subchapter; and

(3) a minimum number of hours of continuing education required to renew a license
issued under this subchapter.

SECTION 3.0641. Section 242.303(d), Health and Safety Code, as added by Section
1.01, Chapter 1280 (S.B. 84), Acts of the 75th Legislature, Regular Session, 1997, is
amended to read as follows:

(d) The committee shall advise the department [berd] on the licensing of nursing fa-
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cility administrators, including the content of applications for licensure and of the exam-
ination administered to license applicants under Section 242.306. The committee shall
review and recommend rules and minimum standards of conduct for the practice of
nursing facility administration. The committee shall review all complaints against
administrators and make recommendations to the department regarding disciplinary
actions. Failure of the committee to review complaints and make recommendations in a
timely manner shall not prevent the department from taking disciplinary action.

SECTION 3.0642. Section 242.304(a), Health and Safety Code, as added by Section
1.01, Chapter 1280 (S.B. 84), Acts of the 75th Legislature, Regular Session, 1997, is
amended to read as follows:

(a) The executive commissioner, in consultation with the department, [board] by rule
shall set reasonable and necessary fees in amounts necessary to cover the cost of
administering this subchapter. The executive commissioner [boa]rd by rule may set dif-
ferent licensing fees for different categories of licenses.

SECTION 3.0643. Sections 242.306(b) and (c), Health and Safety Code, as added by
Section 1.01, Chapter 1280 (S.B. 84), Acts of the 75th Legislature, Regular Session,
1997, are amended to read as follows:

(b) The department [board] shall prescribe the form of the application and the execu-
tive commissioner may by rule establish dates by which applications and fees must be
received.

(c) An applicant for a nursing facility administrator's license must take a licensing ex-
amination under this subchapter. To qualify for the licensing examination, the applicant
must have satisfactorily completed a course of instruction and training prescribed by the
executive commissioner [board] that is conducted by or in cooperation with an accredited
postsecondary educational institution and that is designed and administered to provide
sufficient knowledge of:

(1) the needs served by nursing facilities;

(2) the laws governing the operation of nursing facilities and the protection of the
interests of facility residents; and

(3) the elements of nursing facility administration.

SECTION 3.0644. Section 242.307(d), Health and Safety Code, as added by Section
1.01, Chapter 1280 (S.B. 84), Acts of the 75th Legislature, Regular Session, 1997, is
amended to read as follows:

(d) The executive commissioner [board] may establish by rule additional educational
requirements to be met by an applicant who fails the examination three times.

SECTION 3.0645. Sections 242.308(c), (d), and (e), Health and Safety Code, as added
by Section 1.01, Chapter 1280 (S.B. 84), Acts of the 75th Legislature, Regular Session,
1997, are amended to read as follows:

(c) A license is valid for two years. The executive commissioner [board] by rule may
adopt a system under which licenses expire on various dates during the two-year period.
For the year in which a license expiration date is changed, license fees payable on the
original expiration date shall be prorated on a monthly basis so that each license holder
shall pay only that portion of the license fee that is allocable to the number of months
during which the license is valid. On renewal of the license on the new expiration date,
the total license renewal fee is payable.

(d) The executive commissioner [board] by rule may provide for the issuance of a
temporary license. Rules adopted under this section shall include a time limit for a li-
censee to practice under a temporary license.

(e) The executive commissioner [board] by rule may provide for a license holder to be
placed on inactive status.

SECTION 3.0646. Section 242.309, Health and Safety Code, as added by Section
1.01, Chapter 1280 (S.B. 84), Acts of the 75th Legislature, Regular Session, 1997, is
amended to read as follows:
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Sec. 242.309. PROVISIONAL LICENSE. (a) The department [board] shall issue a
provisional license to an applicant currently licensed in another jurisdiction who seeks a
license in this state and who:

(1) has been licensed in good standing as a nursing facility administrator for at
least two years in another jurisdiction, including a foreign country, that has licensing
requirements that are substantially equivalent to the requirements of this subchapter;

(2) has passed a national or other examination recognized by the department [boarId]
relating to the practice of nursing facility administration; and

(3) is sponsored by a person licensed by the department [board] under this
subchapter with whom the provisional license holder will practice during the time the
person holds a provisional license.

(b) The department [board] may waive the requirement of Subsection (a)(3) for an ap-
plicant if the department [board] determines that compliance with that subsection would
be a hardship to the applicant.

(c) A provisional license is valid until the date the department [board] approves or
denies the provisional license holder's application for a license. The department [boar]
shall issue a license under this subchapter to the provisional license holder if:

(1) the provisional license holder is eligible to be licensed under Section 242.306; or

(2) the provisional license holder passes the part of the examination under Section
242.307 that relates to the applicant's knowledge and understanding of the laws and
rules relating to the practice of nursing facility administration in this state and:

(A) the department [board] verifies that the provisional license holder meets the
academic and experience requirements for a license under this subchapter; and

(B) the provisional license holder satisfies all other license requirements under
this subchapter.

(d) The department [board] must approve or deny a provisional license holder's ap-
plication for a license not later than the 180th day after the date the provisional license
is issued. The department [board] may extend the 180-day period if the results of an ex-
amination have not been received by the department [board] before the end of that
period.

(e) The executive commissioner by rule [board] may establish a fee for provisional li-
censes in an amount reasonable and necessary to cover the cost of issuing the license.

SECTION 3.0647. Section 242.311, Health and Safety Code, as added by Section
1.01, Chapter 1280 (S.B. 84), Acts of the 75th Legislature, Regular Session, 1997, is
amended to read as follows:

Sec. 242.311. MANDATORY CONTINUING EDUCATION. (a) The executive com-
missioner [board] by rule shall establish a minimum number of hours of continuing
education required to renew a license under this subchapter. The department may as-
sess the continuing education needs of license holders and may require license holders to
attend continuing education courses specified by department rule [the board].

(b) The executive commissioner [board] shall identify the key factors for the competent
performance by a license holder of the license holder's professional duties. The depart-
ment shall adopt a procedure to assess a license holder's participation in continuing
education programs.

SECTION 3.0648. Sections 242.312(c), (e), (M, and (g), Health and Safety Code, as
added by Section 1.01, Chapter 1280 (S.B. 84), Acts of the 75th Legislature, Regular Ses-
sion, 1997, are amended to read as follows:

(c) The executive commissioner [board] by rule shall adopt a form to standardize infor-
mation concerning complaints made to the department. The executive commissioner
[board] by rule shall prescribe information to be provided to a person when the person
files a complaint with the department.

(e) The executive commissioner [board] shall adopt rules concerning the investigation
of complaints filed with the department. The rules adopted under this subsection shall:
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(1) distinguish between categories of complaints;

(2) ensure that complaints are not dismissed without appropriate consideration;

(3) require that the executive commissioner [board] be advised at least quarterly of
complaints that have been dismissed and require that a letter be sent to each person
who has filed a complaint that is dismissed explaining the action taken on the com-
plaint;

(4) ensure that the person who filed the complaint has an opportunity to explain the
allegations made in the complaint; and

(5) prescribe guidelines concerning the categories of complaints that may require
the use of a private investigator and the procedures to be followed by the department
in obtaining the services of a private investigator.

(f) The department shall dispose of all complaints in a timely manner. The executive
commissioner [board] by rule shall establish a schedule for initiating a complaint
investigation that is under the control of the department not later than the 30th day af-
ter the date the complaint is received by the department. The schedule shall be kept in
the information file for the complaint, and all parties shall be notified of the projected
time requirements for pursuing the complaint. A change in the schedule must be noted
in the complaint information file and all parties to the complaint must be notified not
later than the seventh day after the date the change is made.

(g) The commissioner shall notify the executive commissioner [board] at least quarterly
of complaints that have extended beyond the time prescribed by the executive commis-
sioner [board] for resolving complaints so that the department may take any necessary
corrective actions on the processing of complaints.

SECTION 3.0649. Section 242.315(a), Health and Safety Code, as added by Section
1.01, Chapter 1280 (S.B. 84), Acts of the 75th Legislature, Regular Session, 1997, is
amended to read as follows:

(a) The department may impose an administrative penalty against a person licensed
or regulated under this subchapter who violates this subchapter or a rule adopted [by
the-board] under this subchapter.

SECTION 3.0650. Section 242.316(d), Health and Safety Code, as added by Section
1.01, Chapter 1280 (S.B. 84), Acts of the 75th Legislature, Regular Session, 1997, is
amended to read as follows:

(d) If the person requests a hearing, the department shall [set a hearng and] give no-
tice of the hearing to the person. The hearing shall be held in accordance with the rules
on contested case hearings adopted by the executive commissioner.

SECTION 3.0651. Section 242.317(a), Health and Safety Code, as added by, Section
1.01, Chapter 1280 (S.B. 84), Acts of the 75th Legislature, Regular Session, 1997, is
amended to read as follows:

(a) The executive commissioner [departmetn ] by rule shall adopt procedures governing:

(1) informal disposition of a contested case under Section 2001.056, Government
Code; and

(2) informal proceedings held in compliance with Section 2001.054, Government
Code.

SECTION 3.0652. Section 242.318, Health and Safety Code, as added by Section
1.01, Chapter 1280 (S.B. 84), Acts of the 75th Legislature, Regular Session, 1997, is
amended to read as follows:

Sec. 242.318. MONITORING OF LICENSE HOLDER. The executive commissioner
[departnte] by rule shall develop a system for monitoring a license holder's compliance
with the requirements of this subchapter. Rules adopted under this section shall include
procedures for monitoring a license holder who is required by the department to perform
certain acts to ascertain that the license holder performs the required acts and to
identify and monitor license holders who represent a risk to the public.

SECTION 3.0653. Section 242.403, Health and Safety Code, is amended to read as
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follows:
Sec. 242.403. STANDARDS FOR QUALITY OF LIFE AND QUALITY OF CARE.

(a) The executive commissioner [department] shall adopt standards to implement Sec-
tions 242.401 and 242.402. Those standards must, at a minimum, address:

(1) admission of residents;

(2) care of residents younger than 18 years of age;

(3) an initial assessment and comprehensive plan of care for residents;

(4) transfer or discharge of residents;

(5) clinical records;

(6) infection control at the institution;

(7) rehabilitative services;

(8) food services;

(9) nutrition services provided by a director of food services who is licensed by the
Texas State Board of Examiners of Dietitians or, if not so licensed, who is in scheduled
consultation with a person who is so licensed as frequently and for such time as the
executive commissioner [deparmnt] shall determine necessary to assure each resi-
dent a diet that meets the daily nutritional and special dietary needs of each resident;

(10) social services and activities;

(11) prevention of pressure sores;

(12) bladder and bowel retraining programs for residents;

(13) prevention of complications from nasogastric or gastrotomy tube feedings;

(14) relocation of residents within an institution;

(15) postmortem procedures; and

(16) appropriate use of chemical and physical restraints.

(b) The executive commissioner [departenIt] may require an institution to submit in-
formation to the department, including Minimum Data Set Resident Assessments, nec-
essary to ensure the quality of care in institutions. Information submitted to the depart-
ment that identifies a resident of an institution is confidential and not subject to
disclosure under Chapter 552, Government Code.

(c) The executive commissioner [department] may adopt standards in addition to those
required by Subsection (a) to implement Sections 242.401 and 242.402.

SECTION 3.0654. Sections 242.501(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [department] by rule shall adopt a statement of the
rights of a resident. The statement must be consistent with Chapter 102, Human Re-
sources Code, but shall reflect the unique circumstances of a resident at an institution.
At a minimum, the statement of the rights of a resident must address the resident's
constitutional, civil, and legal rights and the resident's right:

(1) to be free from abuse and exploitation;

(2) to safe, decent, and clean conditions;

(3) to be treated with courtesy, consideration, and respect;

(4) to not be subjected to discrimination based on age, race, religion, sex, national-
ity, or disability and to practice the resident's own religious beliefs;

(5) to place in the resident's room an electronic monitoring device that is owned and
operated by the resident or provided by the resident's guardian or legal representa-
tive;

(6) to privacy, including privacy during visits and telephone calls;

(7) to complain about the institution and to organize or participate in any program
that presents residents' concerns to the administrator of the institution;
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(8) to have information about the resident in the possession of the institution
maintained as confidential;

(9) to retain the services of a physician the resident chooses, at the resident's own
expense or through a health care plan, and to have a physician explain to the resident,
in language that the resident understands, the resident's complete medical condition,
the recommended treatment, and the expected results of the treatment, including rea-
sonably expected effects, side effects, and risks associated with psychoactive medica-
tions;

(10) to participate in developing a plan of care, to refuse treatment, and to refuse to
participate in experimental research;

(11) to a written statement or admission agreement describing the services provided
by the institution and the related charges;

(12) to manage the resident's own finances or to delegate that responsibility to an-
other person;

(13) to access money and property that the resident has deposited with the institu-
tion and to an accounting of the resident's money and property that are deposited with
the institution and of all financial transactions made with or on behalf of the resident;

(14) to keep and use personal property, secure from theft or loss;
(15) to not be relocated within the institution, except in accordance with standards

adopted [by the department] under Section 242.403;
(16) to receive visitors;
(17) to receive unopened mail and to receive assistance in reading or writing corre-

spondence;
(18) to participate in activities inside and outside the institution;
(19) to wear the resident's own clothes;
(20) to discharge himself or herself from the institution unless the resident is an

adjudicated mental incompetent;
(21) to not be discharged from the institution except as provided in the standards

adopted [by the departmentI under Section 242.403;
(22) to be free from any physical or chemical restraints imposed for the purposes of

discipline or convenience, and not required to treat the resident's medical symptoms;
and

(23) to receive information about prescribed psychoactive medication from the
person prescribing the medication or that person's designee, to have any psychoactive
medications prescribed and administered in a responsible manner, as mandated by
Section 242.505, and to refuse to consent to the prescription of psychoactive
medications.
(c) The executive commissioner [dep]atment] may adopt rights of residents in addition

to those required by Subsection (a) and may consider additional rights applicable to
residents in other jurisdictions.

SECTION 3.0655. Section 242.601(b), Health and Safety Code, is amended to read as
follows:

(b) The medication administration procedures must comply with this subchapter and
the rules adopted [by-theboard] under Section 242.608.

SECTION 3.0656. Section 242.608, Health and Safety Code, is amended to read as
follows:

Sec. 242.608. RULES FOR ADMINISTRATION OF MEDICATION. The executive
commissioner [board] by rule shall establish:

(1) minimum requirements for -the issuance, denial, renewal, suspension, emer-
gency suspension, and revocation of a permit to administer medication to a resident;

(2) curricula to train persons to administer medication to a resident;



84th LEGISLATURE-REGULAR SESSION

(3) minimum standards for the approval of programs to train persons to administer
medication to a resident and for rescinding approval; and

(4) the acts and practices that are allowed or prohibited to a permit holder.

SECTION 3.0657. Section 242.609(a), Health and Safety Code, is amended to read as
follows:

(a) An application for the approval of a training program must be made to the depart-
ment on a form and under rules prescribed by the executive commissioner [board].

SECTION 3.0658. Sections 242.610(a), (c), (d), and (g), Health and Safety Code, are
amended to read as follows:

(a) To be issued or to have renewed a permit to administer medication, a person shall
apply to the department on a form prescribed and under rules adopted by the executive
commissioner [board].

(c) The executive commissioner [department] shall require a permit holder to
satisfactorily complete a continuing education course approved by the department for re-
newal of the permit.

(d) Subject to Subsections (h)-(m), the department shall issue a permit or renew a
permit to an applicant who:

(1) meets the minimum requirements adopted under Section 242.608;

(2) successfully completes the examination or the continuing education require-
ments; and

(3) pays a nonrefundable application fee determined by the executive commissioner
by rule [board].

(g) The executive commissioner [board] by rule may adopt a system under which
permits expire on various dates during the year. For the year in which the permit
expiration date is changed, the department shall prorate permit fees on a monthly basis
so that each permit holder pays only that portion of the permit fee that is allocable to
the number of months during which the permit is valid. On renewal of the permit on the
new expiration date, the total permit renewal fee is payable.

SECTION 3.0659. Section 242.611, Health and Safety Code, is amended to read as
follows:

Sec. 242.611. FEES FOR ISSUANCE AND RENEWAL OF PERMIT TO ADMINIS-
TER MEDICATION. The executive commissioner by rule [board] shall set the fees in
amounts reasonable and necessary to recover the amount projected by the department
as required to administer its functions. Except as otherwise provided by Section 242.610,
the fees may not exceed:

(1) $25 for a combined permit application and examination fee; and

(2) $15 for a renewal permit application fee.

SECTION 3.0660. Sections 242.612(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The department [board] shall revoke, suspend, or refuse to renew a permit or shall
reprimand a permit holder for a violation of this subchapter or a rule [4of-he-boa-M]
adopted under this subchapter. In addition, the department [board] may suspend a
permit in an emergency or rescind training program approval.

(c) The department [board] may place on probation a person whose permit is
suspended. If a permit suspension is probated, the department [board] may require the
person:

(1) to report regularly to the department on matters that are the basis of the proba-
tion;

(2) to limit practice to the areas prescribed by the department [board]; or

(3) to continue or review professional education until the person attains a degree of
skill satisfactory to the department [board] in those areas that are the basis of the
probation.
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SECTION 3.0661. Section 242.613(c), Health and Safety Code, is amended to read as
follows:

(c) If requested in writing by a permit holder whose permit is suspended, an
administrative law judge of the State Office of Administrative Hearings [departmen ]
shall conduct a hearing to continue, modify, or rescind the emergency suspension.

SECTION 3.0662. Section 242.844, Health and Safety Code, is amended to read as
follows:

Sec. 242.844. REQUIRED FORM ON ADMISSION. The executive commissioner
[department] by rule shall prescribe a form that must be completed and signed on a res-
ident's admission to an institution by or on behalf of the resident. The form must state:

(1) that a person who places an electronic monitoring device in the room of a resi-
dent or who uses or discloses a tape or other recording made by the device may be
civilly liable for any unlawful violation of the privacy rights of another;

(2) that a person who covertly places an electronic monitoring device in the room of
a resident or who consents to or acquiesces in the covert placement of the device in the
room of a resident has waived any privacy right the person may have had in connec-
tion with images or sounds that may be acquired by the device;

(3) that a resident or the resident's guardian or legal representative is entitled to
conduct authorized electronic monitoring under Subchapter R, Chapter 242, Health
and Safety Code, and that if the institution refuses to permit the electronic monitoring
or fails to make reasonable physical accommodations for the authorized electronic
monitoring that the person should contact the [Texas] Department of Aging and Dis-
ability [Human] Services;

(4) the basic procedures that must be followed to request authorized electronic mon-
itoring;

(5) the manner in which this chapter affects the legal requirement to report abuse
or neglect when electronic monitoring is being conducted; and

(6) any other information regarding covert or authorized electronic monitoring that
the executive commissioner [departrftrnt] considers advisable to include on the form.

SECTION 3.0663. Section 242.845(c), Health and Safety Code, is amended to read as
follows:

(c) If a resident does not have capacity to request electronic monitoring but has not
been judicially declared to lack the required capacity, only the legal representative of the
resident may request electronic monitoring under this subchapter. The executive com-
missioner [depaitment] by rule shall prescribe:

(1) guidelines that will assist institutions, family members of residents, advocates
for residents, and other interested persons to determine when a resident lacks the
required capacity; and

(2) who may be considered to be a resident's legal representative for purposes of
this subchapter, including:

(A) persons who may be considered the legal representative under the terms of an
instrument executed by the resident when the resident had capacity; and

(B) persons who may become the legal representative for the limited purpose of
this subchapter under a procedure prescribed by the executive commissioner
[departmetl.

SECTION 3.0664. Section 242.846(h), Health and Safety Code, is amended to read
as follows:

(h) The executive commissioner [dep]rtmert] may adopt rules prescribing the place or
places that a form signed under this section must be maintained and the period for
which it must be maintained.

SECTION 3.0665. Section 242.847(g), Health and Safety Code, is amended to read as
follows:
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(g) An institution may require an electronic monitoring device to be installed in a
manner that is safe for residents, employees, or visitors who may be moving about the
room. The executive commissioner [depa ]mentI may adopt rules regarding the safe
placement of an electronic monitoring device.

SECTION 3.0666. Section 242.849(c), Health and Safety Code, is amended to read as
follows:

(c) A person who sends more than one tape or recording to the department shall
identify for the department each tape or recording on which the person believes that an
incident of abuse or evidence of neglect may be found. The executive commissioner
[depatment] may adopt rules encouraging persons who send a tape or recording to the
department to identify the place on the tape or recording that an incident of abuse or ev-
idence of neglect may be found.

SECTION 3.0667. Section 242.850, Health and Safety Code, is amended to read as
follows:

Sec. 242.850. NOTICE AT ENTRANCE TO INSTITUTION. Each institution shall
post a notice at the entrance to the institution stating that the rooms of some residents
may be being monitored electronically by or on behalf of the residents and that the mon-
itoring is not necessarily open and obvious. The executive commissioner [de]rtmen~I by
rule shall prescribe the format and the precise content of the notice.

SECTION 3.0668. Section 242.901, Health and Safety Code, is amended to read as
follows:

Sec. 242.901. DEFINITION [DEFINITIONS]. In this subchapter, "family[.

[(1) "Departm.nt" mean the Department of Aging and Disability S
[(2) "Eettv amsinr en the----- exetive eommiss-oner of thelHealth and

Humapxn Sevie Cimiior

[(*,-r 5 Family] council" means a group of family members, friends, or legal guardians
of residents, who organize and meet privately or openly.
SECTION 3.0669. Section 243.002, Health and Safety Code, is amended by amend-

ing Subdivisions (2) and (3) and adding Subdivision (3-a) to read as follows:
(2) "Commissioner" means the commissioner of state health services ["Board" means

the Texas Board of Health].
(3) "Department" means the [Texas] Department of State Health Services.
(3-a) "Executive commissioner" means the executive commissioner of the Health and

Human Services Commission.

SECTION 3.0670. Sections 243.005(b), (e), and (f), Health and Safety Code, are
amended to read as follows:

(b) Each application must be accompanied by a nonrefundable license fee in an amount
set by the executive commissioner by rule [board].

(e) The license fee must be paid every two years [.nnta..y. on renewal of the license.

(f) The department shall issue a renewal license to a center certified under Title XVIII
of the Social Security Act (42 U.S.C. Section 1395 et seq.) when the center:

(1) remits any []nnual license fee; and
(2) submits the inspection results or the inspection results report from the certifica-

tion body.
SECTION 3.0671. Section 243.007, Health and Safety Code, is amended to read as

follows:
Sec. 243.007. FEE AMOUNTS [FEFS]. The executive commissioner by rule [board]

shall set fees imposed by this chapter in amounts reasonable and necessary to defray
the cost of administering this chapter and as prescribed by Section 12.0111.

SECTION 3.0672. Section 243.008, Health and Safety Code, is amended to read as
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follows:
Sec. 243.008. DEPOSIT OF FEES [AMBULATORY SUR.. . . C I CENTER LICENS

N, .-FUND . All fees collected under this chapter shall be deposited in the state trea-
sury to the credit of the general revenue [ambulatory surg cal 1 t. ..... ]i fund [and
may be app1ropr iated to, the departmnti only to adnister and enforce this c~hapter].

SECTION 3.0673. Section 243.009, Health and Safety Code, is amended to read as
follows:

Sec. 243.009. ADOPTION OF RULES. The executive commissioner [board] shall
adopt rules necessary to implement this chapter, including requirements for the issu-
ance, renewal, denial, suspension, and revocation of a license to operate an ambulatory
surgical center.

SECTION 3.0674. Section 243.010(c), Health and Safety Code, is amended to read as
follows:

(c) This section does not authorize the executive commissioner [board] to:

(1) establish the qualifications of a licensed practitioner; or

(2) permit a person to provide health care services who is not authorized to provide
those services under another state law.

SECTION 3.0675. Section 243.0115, Health and Safety Code, is amended to read as
follows:

Sec. 243.0115. EMERGENCY SUSPENSION. The department may issue an emer-
gency order to suspend a license issued under this chapter if the department has reason-
able cause to believe that the conduct of a license holder creates an immediate danger to
the public health and safety. An emergency suspension is effective immediately without
a hearing.pn notice to the license holder. On written request of the license holder to the
department for a hearing, the department shall refer the matter to the State Office of
Administrative Hearings. An administrative law judge of the office [,-the department]
shall conduct a hearing not earlier than the 10th day or later than the 30th day after
the date the hearing request is received by the department to determine if the emergency
suspension is to be continued, modified, or rescinded. The hearing and any appeal are
governed by the department's rules for a contested case hearing and Chapter 2001,
Government Code.

SECTION 3.0676. Sections 243.015(h), (i), U), (k), and (1), Health and Safety Code,
are amended to read as follows:

(h) If the person accepts the determination and recommended penalty or if the person
fails to respond to the notice, the department [ii ioct.i . of pb healt] by order
shall [approve the dete.nt ion a.d impose the recommended penalty.

(i) If the person requests a hearing, the department [,mmiio r f.b. haalth ]
shall refer the matter to the State Office of Administrative Hearings, which shall
promptly set a hearing date, and the department shall give written notice of the time
and place of the hearing to the person. An administrative law judge of that office [the
State Office of Adminstrative Hearings] shall conduct the hearing.

U) The administrative law judge shall make findings of fact and conclusions of law
and promptly issue to the department [commissioner of pub health] a proposal for a
decision about the occurrence of the violation and the amount of a proposed penalty.

(k) Based on the findings of fact, conclusions of law, and proposal for a decision, the
department [commiscner of pablic health] by order may:

(1) find that a violation occurred and impose a penalty; or

(2) find that a violation did not occur.

(1) The notice of the department's [commissioner'] order under Subsection (k) that is
sent to the person in accordance with Chapter 2001, Government Code, must include a
statement of the right of the person to judicial review of the order.

SECTION 3.0677. Sections 243.016(a), (b), and (c), Health and Safety Code, are
amended to read as follows:
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(a) Within 30 days after the date an order of the department [eommissenr nof pbl,.
heatt] under Section 243.015(k) that imposes an administrative penalty becomes final,
the person shall:

(1) pay the penalty; or

(2) file a petition for judicial review of the department's [ "iffli "an, 'i] order
contesting the occurrence of the violation, the amount of the penalty, or both.

(b) Within the 30-day period prescribed by Subsection (a), a person who files a peti-
tion for judicial review may:

(1) stay enforcement of the penalty by:

(A) paying the penalty to the court for placement in an escrow account; or

(B) giving the court a supersedeas bond approved by the court that:

(i) is for the amount of the penalty; and

(ii) is effective until all judicial review of the department's [eemmissinerl] or-
der is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) sending a copy of the affidavit to the department [comfMner cf--mblie
health] by certified mail.

(c) If the department [c of ,,," healt receives a copy of an affidavit
under Subsection (b)(2), the department [emmissio Ir] may file with the court, within
five days after the date the copy is received, a contest to the affidavit. The court shall
hold a hearing on the facts alleged in the affidavit as soon as practicable and shall stay
the enforcement of the penalty on finding that the alleged facts are true. The person who
files an affidavit has the burden of proving that the person is financially unable to pay
the penalty or to give a supersedeas bond.

SECTION 3.0678. Section 244.002, Health and Safety Code, is amended by amend-
ing Subdivision (3) and adding Subdivision (3-a) to read as follows:

(3) "Department" means the [Texas] Department of State Health Services.

(3-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.0679. Sections 244.005(b), (c), and (e), Health and Safety Code, are
amended to read as follows:

(b) Each application must be accompanied by a nonrefundable license fee in an amount
set by the executive commissioner by rule [board].

(c) The application must contain evidence that the composition of the center's staff
meets the standards adopted [by-the-board] under this chapter for the level of license for
which the application is submitted.

(e) The license fee shall be paid every two years [annually] on renewal of the license.

SECTION 3.0680. Section 244.007, Health and Safety Code, is amended to read as
follows:

Sec. 244.007. FEES. The executive commissioner by rule [board] shall set fees imposed
by this chapter in amounts reasonable and necessary to defray the cost of administering
this chapter and as prescribed by Section 12.0111.

SECTION 3.0681. Section 244.009, Health and Safety Code, is amended to read as
follows:

Sec. 244.009. ADOPTION OF RULES. (a) The executive commissioner [board] shall
adopt rules necessary to implement this chapter.

(b) The executive commissioner [board] shall adopt rules that establish different levels
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of licenses to operate a birthing center and that provide requirements for the issuance,
renewal, denial, suspension, and revocation of each level of license.

SECTION 3.0682. Section 244.010, Health and Safety Code, is amended to read as
follows:

Sec. 244.010. MINIMUM STANDARDS. (a) For each level of license of a birthing
center, the rules must contain minimum standards for:

(1) the qualifications for professional and nonprofessional personnel;

(2) the supervision of professional and nonprofessional personnel;

(3) the provision and coordination of treatment and services;

(4) the .organizational structure, including the lines of authority and the delegation
of responsibility;

(5) the keeping of clinical records; and

(6) any other aspect of the operation of a birthing center that the executive commis-
sioner [beard] considers necessary to protect the public.

(b) This section does not authorize the executive commissioner [board] to:

(1) establish the qualifications of a licensed practitioner; or

(2) permit a person to provide health care services who is not authorized to provide
those services under another state law.

SECTION 3.0683. Sections 244.015(h), (i), (j), (k), and (1), Health and Safety Code,
are amended to read as follows:

(h) If the person accepts the determination and recommended penalty or if the person
fails to respond to the notice, the department t[eo.i.-omn r of plie health] by order
shall approve the determination and impose the recommended penalty.

(i) If the person requests a hearing, the department [cmmissioner of public healh]
shall refer the matter to -the State Office of Administrative Hearings, which shall
promptly set a hearing date. The department shall [and] give written notice of the time
and place of the hearing to the person. An administrative law judge of that office [the
State Office of Admiistrative He.aing] shall conduct the hearing.

(i) The administrative law judge shall make findings of fact and conclusions of law
and promptly issue to the department [tommisor.o u l.e. . heat h] a proposal for a
decision about the occurrence of the violation and the amount of a proposed penalty.

(k) Based on the findings of fact, conclusions of law, and proposal for a decision, the
department [ of pulic health] by order may:

(1) find that a violation occurred and impose a penalty; or

(2) find that a violation did not occur.

(1) The notice of the department's [c-mmissioner's] order under Subsection (k) that is
sent to the person in accordance with Chapter 2001, Government Code, must include a
statement of the right of the person to judicial review of the order.

SECTION 3.0684. Sections 244.016(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) Within 30 days after the date an order of the department [commissioner of public
health] under Section 244.015(k) that imposes an administrative penalty becomes final,
the person shall:

(1) pay the penalty; or

(2) file a petition for judicial review of the department's [ 1missiner'] order
contesting the occurrence of the violation, the amount of the penalty, or both.

(b) Within the 30-day period prescribed by Subsection (a), a person who files a peti-
tion for judicial review may:

(1) stay enforcement of the penalty by:

340

Ch. 1, § 3.0681



84th LEGISLATURE-REGULAR SESSION

(A) paying the penalty to the court for placement in an escrow account; or

(B) giving the court a supersedeas bond approved by the court that:

(i) is for the amount of the penalty; and

(ii) is effective until all judicial review of the department's [eem"isri---r's] or-
der is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) sending a copy of the affidavit to the department [comofisin~r of p.blie
health] by certified mail.

(c) If the department [... m is-n- r of .blie health] receives a copy of an affidavit
under Subsection (b)(2), the department [ " miiiere] may file with the court, within
five days after the date the copy is received, a contest to the affidavit. The court shall
hold a hearing on the facts alleged in the affidavit as soon as practicable and shall stay
the enforcement of the penalty on finding that the alleged facts are true. The person who
files an affidavit has the burden of proving that the person is financially unable to pay
the penalty or to give a supersedeas bond.

SECTION 3.0685. Section 245.002, Health and Safety Code, is amended by amend-
ing Subdivision (4) and adding Subdivision (4-a) to read as follows:

(4) "Department" means the [Te] Department of State Health Services.

(4-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.0686. Sections 245.005(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) Each application must be accompanied by a nonrefundable license fee in an amount
set by the executive commissioner by rule [beard].

(c) The application must contain evidence that there are one or more physicians on
the staff of the facility who are licensed by the Texas [State Board of] Medical Board
[Examine"-].

SECTION 3.0687. Section 245.007, Health and Safety Code, is amended to read as
follows:

Sec. 245.007. FEES. The executive commissioner by rule [board] shall set fees imposed
by this chapter in amounts reasonable and necessary to defray the cost of administering
this chapter and Chapter 171.

SECTION 3.0688. Section 245.009, Health and Safety Code, is amended to read as
follows:

Sec. 245.009. ADOPTION OF RULES. The executive commissioner [board] shall
adopt rules necessary to implement this chapter, including requirements for the issu-
ance, renewal, denial, suspension, and revocation of a license to-operate an abortion
facility.

SECTION 3.0689. Section 245.010(d), Health and Safety Code, is amended to read as
follows:

(d) This section does not authorize the executive commissioner [beafrd] to:

(1) establish the qualifications of a licensed practitioner; or

(2) permit a person to provide health care services who is not authorized to provide
those services under other laws of this state.

SECTION 3.0690. Section 245.018(c), Health and Safety Code, is amended to read as
follows:

(c) If the person notified of the violation accepts the determination of the department,
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the department k .... '-j,.oner..f public health or the, ..... 'igne] shall [is-
sue-an] order [approving the determination and ordcrng] the person to pay the recom-
mended penalty.

SECTION 3.0691. Section 245.019, Health and Safety Code, is amended to read as
follows:

Sec. 245.019. HEARING; ORDER. (a) If the person requests a hearing, the depart-
ment shall transfer the case to the State Office of Administrative Hearings and an
administrative law judge of that office shall hold the hearing.

(a-i) The department [cmmissiner of p.bli health or the .ommisionr' designee]
shall[:

[(1) set a ...

[-2)] give written notice of the hearing to the person[--and

[(8) designate a hearings examiner to t the haring].

(b) The administrative law judge [hearings examincr] shall make findings of fact and
conclusions of law and shall promptly issue to the department [ee iAssiener] a proposal
for decision as to the occurrence of the violation and a recommendation as to the amount
of the proposed penalty, if a penalty is determined to be warranted.

(c) Based on the findings of fact and conclusions of law and the recommendations of
the administrative law judge [hearins examiftr J, the department [ on]nissiener] by or-
der may find that a violation has occurred and may assess a penalty or may find that no
violation has occurred.

SECTION 3.0692. Sections 245.020(a), (c), and (f), Health and Safety Code, are
amended to read as follows:

(a) The department [commsoncr of public health or the eo i ......... d--g-e .. ]
shall give notice of the department's [commissioner's] order under Section 245.019(c) to
the person alleged to have committed the violation. The notice must include:

(1) separate statements of the findings of fact and conclusions of law;

(2) the amount of any penalty assessed; and

(3) a statement of the right of the person to judicial review of the department's
[.o.m.ioneis] order.

(c) Within the 30-day period, a person who acts under Subsection (b)(3) may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for placement in an escrow ac-
count; or

(B) giving to the court a supersedeas bond that is approved by the court for the
amount of the penalty and that is effective until all judicial review of the depart-
ment's [eommo" oner'9'] order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with-the court a sworn affidavit of the person stating-that the person is
financially unable to pay the amount of the penalty and is financially unable to give
the supersedeas bond; and

(B) giving a copy of the affidavit to the department by certified mail.

(f) Judicial review of the order of the department [commossioner of public health]:

(1) is instituted by filing a petition as provided by Subchapter G, Chapter 2001,
Government Code; and

(2) is under the substantial evidence rule.

SECTION 3.0693. Section 245.022(a), Health and Safety Code, is amended to read as
follows:

(a) The department may assess reasonable expenses and costs against a person in an
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administrative hearing if, as a result of the hearing, the person's license is denied,
suspended, or revoked or if administrative penalties are assessed against the person.
The person shall pay expenses and costs assessed under this subsection not later than
the 30th day after the date a department [boaPd] order requiring the payment of expen-
ses and costs is final. The department may refer the matter to the attorney general for
collection of the expenses and costs.

SECTION 3.0694. Sections 245.023(b) and (d), Health and Safety Code, are amended
to read as follows:

(b) Subsection (a) does not require the department to provide information that is not
in the possession of the department. The Texas [State Boardo 4l Medical Board [Exafnfi-
ers] shall provide to the department information in the possession of the board that the
department is required to provide under Subsection (a).

(d) An abortion facility shall provide to a woman, at the time the woman initially
consults the facility, a written statement indicating the number of the toll-free telephone
line maintained under Subsection (c). The written statement must be available in En-
glish and Spanish and be in substantially the following form:

"(toll-free telephone number)

You have a right to access certain information concerning this abortion facility by
using the toll-free telephone number listed above. If you make a call to the number,
your identity will remain anonymous. The toll-free telephone line can provide you
with the following information:

(1) Whether this abortion facility is licensed by the Texas Department of State
Health Services.

(2) The date of the last inspection of this facility by the Texas Department of
State Health Services and any violations of law or rules discovered during that.
inspection that may pose a health risk to you.

(3) Any relevant fine, penalty, or judgment rendered against this facility or a
doctor who provides services at this facility."

SECTION 3.0695. Section 247.0011, Health and Safety Code, is amended by amend-
ing Subsection (b) and adding Subsection (b-i) to read as follows:

(b) The executive commissioner [depatmenft] shall protect residents of assisted living
facilities by:

(1) adopting rules relating to quality of care and quality of life; and

(2) adopting rules relating to the assessment of the condition and service needs of
each resident [fl
(b-1) The department shall protect residents of assisted living facilities by:

(1) [(4)] promoting policies that maximize the dignity, autonomy, privacy, and inde-
pendence of each resident;

(2) [(4)] regulating the construction, maintenance, and operation of assisted living
facilities;

(3) [(6] strictly monitoring factors relating to the health, safety, welfare, and
dignity of each resident;

(4) [(6)] imposing prompt and effective remedies for violations of this chapter and
rules and standards adopted under this chapter;

(5) promoting [(7 pre.idin ] a residential environment that allows residents to
maintain the highest possible degree of independence and self-determination; and

(6) [(&)] providing the public with helpful and understandable information relating
to the operation of assisted living facilities in this state.

SECTION 3.0696. Section 247.002, Health and Safety Code, is amended by amend-
ing Subdivision (2) and adding Subdivision (4-a) to read as follows:

(2) "Commission" means the Health and Human Services Commission ["Board"-

means the e..t..... ee ... J0 0 n of the Health and Hun . Srvic. s Gom"isi i" .
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(4-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.0697. Subdivision (7), Section 247.002, Health and Safety Code, is
redesignated as Subdivision (2-a), Section 247.002, Health and Safety Code, and
amended to read as follows:

(2-a) [(7-)] "Commissioner" means the commissioner of aging and disability services
[the-departmeMn].

SECTION 3.0698. Section 247.004, Health and Safety Code, is amended to read as
follows:

Sec. 247.004. EXEMPTIONS. This chapter does not apply to:

(1) a boarding home facility as defined by Section 260.001;

(2) an establishment conducted by or for the adherents of the Church of Christ, Sci-
entist, for the purpose of providing facilities for the care or treatment of the sick who
depend exclusively on prayer or spiritual means for healing without the use of any
drug or material remedy if the establishment complies with local safety, sanitary, and
quarantine ordinances and regulations;

(3) a facility conducted by or for the adherents of a qualified religious society classi-
fied as a tax-exempt organization under an Internal Revenue Service group exemption
ruling for the purpose of providing personal care services without charge solely for the
society's professed members or ministers in retirement, if the facility complies with lo-
cal safety, sanitation, and quarantine ordinances and regulations; or

(4) a facility that provides personal care services only to persons enrolled in a
program that:

(A) is funded in whole or in part by the department and that is monitored by the
department or its designated local intellectual and developmental disability [mental
r.etardation.] authority in accordance with department rules [tad set b, the
department]; or

(B) is funded in whole or in part by the Department of State Health Services and
that is monitored by that department, or by its designated local mental health
authority in accordance with department rules [ftandards set by the dpartmn 1.].

SECTION 3.0699. Section 247.005(d), Health and Safety Code, is amended to read as
follows:

(d) The executive commissioner [departme-t] may adopt rules that specify the owner-
ship interests and other relationships that qualify a person as a controlling person.

SECTION 3.0700. Section 247.021(d), Health and Safety Code, is amended to read as
follows:

(d) The executive commissioner [department] by rule shall establish procedures to is-
sue a six-month provisional license to existing facilities with residents. The department
may issue a provisional license if-

(1) the facility is in compliance with resident care standards;

(2) the facility voluntarily discloses that the facility needs additional time to comply
with life safety code and physical plant standards;

(3) the disclosure is made in writing by certified mail to the department;

(4) an investigation of the violation was not initiated and the violation was not in-
dependently detected by the department; and

(5) the disclosure is made promptly after knowledge of the information disclosed is
obtained by the facility.

SECTION 3.0701. Section 247.0211(a), Health and Safety Code, is amended to read
as follows:

(a) The executive commissioner [of the Health and Hu S.... es G_.^i_._.n
shall adopt rules to implement an expedited inspection process that allows an applicant
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for an assisted living facility license or for a renewal of a license to obtain a life safety
code and physical plant inspection not later than the 15th day after the date the request
is made.

SECTION 3.0702. Section 247.022(b), Health and Safety Code, is amended to read as
follows:

(b) Each application must be accompanied by a nonrefundable license fee in an amount
set by the executive commissioner by rule [board].

SECTION 3.0703. Sections 247.023(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The department shall issue a license if, after inspection and investigation, it finds
that the applicant, the assisted living facility, and all controlling persons with respect to
the applicant or facility meet the requirements of this chapter and the standards adopted
under this chapter. The license expires on the second anniversary of the date of its
issuance. The executive commissioner [of the Hal-th and Human Ser.. -', Co issio I
by rule may adopt a system under which licenses expire on various dates during the
two-year period. For the year in which a license expiration date is changed, the depart-
ment shall prorate the license fee on a monthly basis. Each license holder shall pay only
that portion of the license fee allocable to the number of months during which the
license is valid. A license holder shall pay the total license renewal fee at the time of
renewal.

(c) The department [board] may require participation in a continuing education
program as a condition of renewal of a license. The executive commissioner [board] shall
adopt rules to implement this subsection.

SECTION 3.0704. Sections 247.024(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner by rule [department] shall set license fees imposed by
this chapter:

(1) on the basis of the number of beds in assisted living facilities required to pay the
fee; and

(2) in amounts reasonable and necessary to defray the cost of administering this
chapter, but not to exceed $1,500.

(b) The executive commissioner [board] shall establish by rule a base fee schedule and
a per bed fee schedule.

(c) All fees or penalties collected under this chapter shall be deposited in the state
treasury to the credit of the general revenue fund [and shall be appro1 iated to the
department only to, admin t and -nf . this chapter].

SECTION 3.0705. Section 247.025, Health and Safety Code, is amended to read as
follows:

Sec. 247.025. ADOPTION OF RULES. The executive commissioner [board] shall
adopt rules necessary to implement this chapter, including requirements for the issu-
ance, renewal, denial, suspension, and revocation of a license to operate an assisted liv-
ing facility.

SECTION 3.0706. Sections 247.026(a), (c), (d), Mf, and (i), Health and Safety Code,
are amended to read as follows:

(a) The executive commissioner [board] by rule shall prescribe minimum standards to
protect the health and safety of an assisted living facility resident.

(c) The executive commissioner [board] shall require an assisted living facility that
provides brain injury rehabilitation services to include in the facility's consumer
disclosure statement a specific statement that licensure as an assisted living facility
does not indicate state review, approval, or endorsement of the facility's rehabilitation
services.

(d) The executive commissioner [board] may prescribe different levels of minimum
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standards for assisted living facilities according to the number of residents, the type of
residents, the level of personal care provided, the nutritional needs of residents, and
other distinctions the executive commissioner [board] considers relevant. If the executive
commissioner [board] does not prescribe minimum standards for facilities serving non-
geriatric residents, the executive commissioner [i-] must develop procedures for
consideration and approval of alternate methods of compliance by such facilities with
the department's [board's] standards.

(f) The executive commissioner [board] by rule shall prescribe minimum standards
requiring appropriate training in geriatric care for each individual who provides services
to geriatric residents as an employee of an assisted living facility and who holds a
license or certificate issued by an agency of this state that authorizes the person to
provide the services. The minimum standards may require that each licensed or certified
individual complete an appropriate program of continuing education or in-service train-
ing, as determined by department [beardl rule, on a schedule determined by department
[board] rule.

(i) The executive commissioner [board] by rule shall require each manager of an as-
sisted living facility that has 17 beds or more to complete at least one educational course
on the management of assisted living facilities not later than the first anniversary of the
date the manager begins employment in that capacity.

SECTION 3.0707. Sections 247.0261(a) and (d), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [departmen] by rule shall adopt a procedure under
which a person proposing to construct or modify an assisted living facility may submit
building plans to the department for review for compliance with the department's
architectural requirements before beginning construction or modification. In adopting
the procedure, the executive commissioner [departt-ier4] shall set reasonable deadlines
by which the department must complete review of submitted plans.

(d) A fee collected under this section shall be deposited in the general revenue fund to
the credit of the assisted living account [and shall be appr i -. ted only to the depart-
ment* to ^^_ndet review tide this.. sction.. . _

SECTION 3.0708. Sections 247.029(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [board] by rule shall establish a classification and
license for a facility that advertises, markets, or otherwise promotes that the facility
provides personal care services to residents who have Alzheimer's disease or related
disorders. A facility is not required to be classified under this section to provide care or
treatment to residents who have Alzheimer's disease or related disorders.

(b) The executive commissioner [board] shall adopt minimum standards for an assisted
living facility classified under this section.

SECTION 3.0709. Sections 247.032(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) In this section, "accreditation commission" means the Commission on Accredita-
tion of Rehabilitation Facilities (CARF), The [the] Joint Commission ^..At A d i
Heitheare rganizatn], or another organization approved by the executive commis-
sioner [of the Health and Human Se . .

(b) The department shall accept an accreditation survey from an accreditation com-
mission for an assisted living facility instead of an inspection under Section 247.023 or
an annual inspection or survey conducted under the authority of Section 247.027, but
only if:

(1) the accreditation commission's standards meet or exceed the requirements for
licensing of the executive commissioner [of the Health and Hf.. . Se. .. .. mi -
sion] for an assisted living facility;

(2) the accreditation commission maintains an inspection or survey program that,
for each assisted living facility, meets the department's applicable minimum stan-
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dards as confirmed by the executive commissioner [of tha Hlaith and Ht . Sc.
GMMiaief];

(3) the accreditation commission conducts an on-site inspection or survey of the fa-
cility at least as often as required by Section 247.023 or 247.027 and in accordance
with the department's minimum standards;

(4) the assisted living facility submits to the department a copy of its required ac-
creditation reports to the accreditation commission in addition to the application, the
fee, and any report required for renewal of a license;

(5) the inspection or survey results are available for public inspection to the same
extent that the results of an investigation or survey conducted under Section 247.023
or 247.027 are available for public inspection; and

(6) the department ensures that the accreditation commission has taken reasonable
precautions to protect the confidentiality of personally identifiable information concern-
ing the residents of the assisted living facility.

SECTION 3.0710. Section 247.033(a), Health and Safety Code, is amended to read as
follows:

(a) The department may develop and implement a pilot program to authorize the use
of an accreditation survey that complies with Section 247.032(b) to fulfill the require-
ments for a life and safety code survey or inspection or another survey or inspection
required by this subchapter. If the department implements the pilot program, the
department may implement the pilot program with the goal that [not later thant August

, 214, at least one assisted living facility will have used an accreditation survey for
the purposes of this section. The accreditation commission's standards must meet or
exceed the assisted living facility licensing requirements established by the executive
commissioner [of the H alth and Humn.. .. Ue Co rmission] as required by Section
247.032(b)(1).

SECTION 3.0711. Section 247.043(b), Health and Safety Code, is amended to read as
follows:

(b) If the thorough investigation reveals that abuse, exploitation, or neglect has oc-
curred, the department shall:

(1) implement enforcement measures, including closing the facility, revoking the
facility's license, relocating residents, and making referrals to law enforcement agen-
cies;

(2) notify the Department of Family and Protective [and Regulato)] Services of the
results of the investigation;

(3) notify a health and human services agency, as defined by Section 531.001,
Government Code, that contracts with the facility for the delivery of personal care ser-
vices of the results of the investigation; and

(4) provide to a contracting health and human services agency access to the
department's documents or records relating to the investigation.

SECTION 3.0712. Sections 247.045(g), (h), and (i), Health and Safety Code, are
amended to read as follows:

(g) The commissioner [of human ar-cicc] must approve any settlement agreement to
a suit brought under this chapter.

(h) If a person who is liable under this section fails to pay any amount the person is
obligated to pay under this section, the state may seek satisfaction from any owner,
other controlling person, or affiliate of the person found liable. The owner, other control-
ling person, or affiliate may be found liable in the same suit or in another suit on a
showing by the state that the amount to be paid has not been paid or otherwise legally
discharged. The executive commissioner [department] by rule may establish a method for
satisfying an obligation imposed under this section from an insurance policy, letter of
credit, or other contingency fund.

(i) In this section, "affiliate" means:
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(1) with respect to a partnership other than a limited partnership, each partner of
the partnership;

(2) with respect to a corporation:

(A) an officer;

(B) a director;

(C) a stockholder who owns, holds, or has the power to vote at least 10 percent of
any class of securities issued by the corporation, regardless of whether the power is
of record or beneficial; and

(D) a controlling individual;

(3) with respect to an individual:

(A) each partnership and each partner in the partnership in which the individual
or any other affiliate of the individual is a partner; and

(B) each corporation or other business entity in which the individual or another
affiliate of the individual is:

(i) an officer;

(ii) a director;

(iii) a stockholder who owns, holds, or has the power to vote at least 10 percent
of any class of securities issued by the corporation, regardless of whether the
power is of record or beneficial; and

(iv) a controlling individual;

(4) with respect to a limited partnership:

(A) a general partner; and

(B) a limited partner who is a controlling individual;

(5) with respect to a limited liability company:

(A) an owner who is a manager under [as deseribed by] the Texas Limited Li-
ability Company Law as described by Section 1.008(e), Business Organizations Code
[Act (Prtielc 1628n,, Vernon's Texas Civil Statutes)]; and

(B) each owner who is a controlling individual; and

(6) with respect to any other business entity, a controlling individual.

SECTION 3.0713. Section 247.0451(c), Health and Safety Code, is amended to read
as follows:

(c) The executive commissioner [board] shall establish gradations of penalties in accor-
dance with the relative seriousness of the violation.

SECTION 3.0714. Sections 247.0453(h) and (i), Health and Safety Code, are amended
to read as follows:

(h) If the person charged with the violation consents to the penalty recommended by
the department or does not timely respond to a notice sent under Subsection (c) or (f)(2),
the department [eommnssinr or thec cmmissionr's designce] shall assess the [penalty]
recommended penalty [by the dpartnzt ].

(i) If the department [eormi r the m.......... d.. assesses the
recommended penalty, the department shall give written notice to the person charged of
the decision and the person shall pay the penalty.

SECTION 3.0715. Sections 247.0454(a), (c), (d), and (e), Health and Safety Code, are
amended to read as follows:

(a) An administrative law judge shall order a hearing and the department shall give
notice of the hearing if a person charged with a violation under Section 247.0451 timely
requests a hearing.

(c) The administrative law judge shall make findings of fact and conclusions of law
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and promptly issue to the department [commissiouner or the emmipio .. '.. d sgnee] a
written proposal-for decision regarding the occurrence of a violation of this chapter or a
rule, standard, or order adopted under this chapter or a term of a license issued under
this chapter and a recommendation regarding the amount of the proposed penalty if a
penalty is warranted.

(d) Based on the findings of fact and conclusions of law and the recommendation of
the administrative law judge, the department [ccormmsnerorthe commiss1 onr's
designee] by order may:

(1) find that a violation has occurred and assess an administrative penalty; or

(2) find that a violation has not occurred.

(e) If the department [commissioner or the o ,mmissioner's designee] finds that a viola-
tion has not occurred, the department [commissiner or thccommission±r's esgnee]
shall order that all records reflecting that the department found a violation had occurred
and attempted to impose an administrative penalty shall be expunged except:

(1) records obtained by the department during its investigation; and

(2) the administrative law judge's findings of fact.

SECTION 3.0716. Sections 247.0455(a), (b), (M, and (g), Health and Safety Code, are
amended to read as follows:

(a) The department [eetronsioneor the .. - a r'missiner' d.se] shall give notice of
the findings made under Section 247.0454(d) to the person charged. If the department
[ec, mmissinvr or the o.............' .d e] finds that a violation has occurred, the
department [c o ffitnr o the commiin.r' designte] shall give to the person
charged written notice of:

(1) the findings;

(2) the amount of the administrative penalty;

(3) the rate of interest payable with respect to the penalty and the date on which
interest begins to accrue;

(4) whether action under Section 247.0457 is required in lieu of payment of all or
part of the penalty; and

(5) the person's right to judicial review of the department order [of the eofias
si-ner or the e omii-n---s designee]

(b) Not later than the 30th day after the date on which the department order [f-4heco mmisi onr the --mmssinr's designee] is final, the person charged with the
penalty shall:

(1) pay the full amount of the penalty; or

(2) file a petition for judicial review contesting the occurrence of the violation, the
amount of the penalty, the department's dissatisfaction with efforts to correct the
violation, or any combination of these issues.

(f) If the amount of the penalty is reduced or the assessment of a penalty is not up-
held on judicial review, the department [eomniissioner] shall:

(1) remit to the person charged the appropriate amount of any penalty payment
plus accrued interest; or

(2) execute a release of the supersedeas bond if one has been posted.

(g) Accrued interest on amounts remitted by the department [eom 11 s1is..,1 ±] under
Subsection (f)(1) shall be paid:

(1) at a rate equal to the rate charged on loans to depository institutions by the
New York Federal Reserve Bank; and

(2) for the period beginning on the date the penalty is paid and ending on the date
the penalty is remitted to the person charged.

SECTION 3.0717. Sections 247.0457(a) and (h), Health and Safety Code, are
amended to read as follows:
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(a) In lieu of demanding payment of an administrative penalty assessed under Section
247.0451, the department ["ommis" oner] in accordance with this section may allow the
person to use, under the supervision of the department, any portion of the penalty to
ameliorate the violation or to improve services, other than administrative services, in
the assisted living facility affected by the violation.

(h) The department shall approve or deny an amelioration plan not later than the
45th day after the date the department receives the plan. On approval of a person's
plan, the commission or the State Office of Administrative Hearings, as appropriate,
[deprtmenr] shall deny a pending request for a hearing submitted by the person under
Section 247.0453.

SECTION 3.0718. Section 247.046, Health and Safety Code, is amended to read as
follows:

Sec. 247.046. COOPERATION AMONG AGENCIES. The executive commissioner by
rule for the department and [boar-d4, the Department of Family and Protective [an-fd

egu o y] Services[;] and the attorney general by rule shall adopt [by- tle] a memo-
randum of understanding that:

(1) defines those agencies' [eaeh agene34] responsibilities concerning assisted living
facilities and coordinates those agencies' [eaeh-ageney%] activities;

(2) details coordinated procedures to be used by those agencies [eafte-ageney] in
responding to complaints relating to neglect or abuse of residents of facilities, to
substandard facilities, and to unlicensed facilities;

(3) identifies enforcement needs those agencies [eaeh-ageney] may have in order to
perform their [i-tsl 'duties under the memorandum of understanding, including any
need for access to information or to facilities under investigation or operating under a
plan of correction; and

(4) provides a plan for correcting violations in substandard or unlicensed assisted
living facilities that specifies the conditions under which it is appropriate to impose
such a plan and that outlines a schedule of implementation for the plan.

SECTION 3.0719. Section 247.050(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [board] shall adopt procedures to monitor the status of
unlicensed assisted living facilities. As part of these procedures, the department shall:

(1) maintain a registry of all reported unlicensed assisted living facilities for the
purpose of periodic follow-up by the field staff in each region; and

(2) prepare a quarterly report that shows the number of:

(A) complaints relating to unlicensed assisted living facilities that are received;

(B) complaints that are investigated;

(C) unsubstantiated complaints;

(D) substantiated complaints; and

(E) cases referred to the attorney general.

SECTION 3.0720. Sections 247.051(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [Health and H S..... e Gmi...o.. by rule
shall establish an informal dispute resolution process to address disputes between a fa-
cility and the department concerning a statement of violations prepared by the depart-
ment in accordance with this section. The process must provide for adjudication by an
appropriate disinterested person of disputes relating to a statement of violations. The
informal dispute resolution process must require:

(1) the assisted living facility to request informal dispute resolution not later than
the 10th day after the date of notification by the department of the violation of a stan-
dard or standards;

Ch. 1, § 3.0717



84th LEGISLATURE-REGULAR SESSION

(2) the commission [Health and uman Srvie's Cmmissionl to complete the pro-
cess not later than the 90th day after the date of receipt of a request from the assisted
living facility for informal dispute resolution;

(3) that, not later than the 10th business day after the date an assisted living facil-
ity requests an informal dispute resolution, the department forward to the assisted
living facility a copy of all information that is referred to in the disputed statement of
violations or on which a citation is based in connection with the survey, inspection,
investigation, or other visit, excluding:

(A) the name of any complainant, witness, or informant;

(B) any information that would reasonably lead to the identification of a complain-
ant, witness, or informant;

(C) information obtained from or contained in the records of the facility;

(D) information that is publicly available; or

(E) information that is confidential by law;

(4) the commission [Health and Human Se.v c w......oon] to give full
consideration to all factual arguments raised during the informal dispute resolution
process that:

(A) are supported by references to specific information that the facility or depart-
ment relies on to dispute or support findings in the statement of violations; and

(B) are provided by the proponent of the argument to the commission [lealth -and
uman Services C mmission] and the opposing party;

(5) that informal dispute resolution staff give full consideration to the information
provided by the assisted living facility and the department;

(6) that ex parte communications concerning the substance of any argument relat-
ing to a survey, inspection, investigation, visit, or statement of violations under
consideration not occur between the informal dispute resolution staff and the assisted
living facility or the 'department; and

(7) that the assisted living facility and the department be given a reasonable op-
portunity to submit arguments and information supporting the position of the assisted
living facility or the department and to respond to arguments and information pre-
sented against them.

(b) The commission [Health and Human e GoCrflission] may not delegate its
responsibility to administer the informal dispute resolution process established by this
section to another state agency.

SECTION 3.0721. Section 247.061(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [departmert] and the attorney general shall adopt by
rule a memorandum of understanding that:

(1) defines the department's and the attorney general's [eaeh ageney's] responsibili-
ties concerning assisted living facilities;

(2) outlines and coordinates procedures to be used by those agencies in responding
to complaints concerning assisted living facilities; and

(3) provides a plan for correcting violations or deficiencies in assisted living facilities.

SECTION 3.0722. Section 247.062(a), Health and Safety Code, is amended to read as
follows:

(a) The department shall prepare a directory of assisted living facilities that includes
the'name of the owner, the address and telephone number of the facility, the number of
beds in the facility, and the facility's accessibility to persons with disabilities [disabled
persons].

SECTION 3.0723. Section 247.063, Health and Safety Code, is amended to read as
follows:
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Sec. 247.063. REFERRALS. (a) If the [Texas] Department of State Health Services,
the department, [Mental Hl.th and Mental Retardation r.] a local mental health author-
ity, or a local intellectual and developmental disability [....tal.rtardation] authority
refers a patient or client to an assisted living facility, the referral may not be made to a
facility that is not licensed under this chapter.

(b) If the [Texas] Department of State Health Services [Mental Health and Mental
Retardetio] or a local mental health or intellectual and developmental disability [mneta
retrdation] authority gains knowledge of an assisted living facility that is not operated
or licensed by the department or [Texas ,r e of Ment.l Health and Mental
Retardation ] the authority[, or the Txas Department of Human Ser- I and that has
four or more residents who are unrelated to the proprietor of the facility, the [Texas]
Department of State Health Services [Mtal Health and Mental Rt d ti..... or the
authority shall report the name, address, and telephone number of the facility to the
department [Texas DeaAmnt of Human Se-v-ees].

SECTION 3.0724. Section 247.0631, Health and Safety Code, is amended to read as
follows:

Sec. 247.0631. ACCESS. An employee of the [Texs] Department of State Health Ser-
vices [Mnta Health and Mental Retardatin] or an employee of a local mental health or
intellectual and developmental disability [and mental rtardatioa.l authority may enter
an assisted living facility as necessary to provide services to a resident of the facility.

SECTION 3.0725. Section 247.066(e), Health and Safety Code, is amended to read as
follows:

(e) To facilitate obtaining the written statements required under Subsections (b-i)
and (c)(1)-(3), the department shall develop standard forms that must be used under
Subsections (b-i) or (c)(1)-(3), as appropriate. The executive commissioner by rule
[depa ]ent] shall develop criteria under which the department will determine, based
on a resident's specific situation, whether it will grant or deny a request for a waiver
under Subsection (b-i) or (c)(4).

SECTION 3.0726. Section 247.094(a), Health and Safety Code, is amended to read as
follows:

(a) The arbitrator may enter any order that may be entered by the department, execu-
tive commissioner [board], commissioner, or court under this chapter in relation to a
dispute described by Section 247.081.

SECTION 3.0727. Section 248.002, Health and Safety Code, is amended by amend-
ing Subdivisions (1) and (2) and adding Subdivision (2-a) to read as follows:

(1) "Commissioner" means the commissioner of state health services ["Board" mcans
the Texas Board of Health].

(2) "Department" means the [Texas] Department of State Health Services.

(2-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.0728. Section 248.003, Health and Safety Code, is amended to read as
follows:

Sec. 248.003. EXEMPTIONS. This chapter does not apply to:

(1) a home and community support services agency required to be licensed under
Chapter 142;

(2) a person required to be licensed under Chapter 241 (Texas Hospital Licensing
Law);

(3) an institution required to be licensed under Chapter 242;

(4) an ambulatory surgical center required to be licensed under Chapter 243 (Texas
Ambulatory Surgical Center Licensing Act);

(5) a birthing center required to be licensed under Chapter 244 (Texas Birthing
Center Licensing Act);
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(6) a facility required to be licensed under Chapter 245 (Texas Abortion Facility
Reporting and Licensing Act);

(7) a general residential operation [ehild care instittion], foster group home, foster
[feuil ] home, and child-placing agency, for children in foster care or other residential
care who are under the conservatorship of the Department of Family and Protective
[and Reg-later-y Services; or

(8) a person providing medical or nursing care or services under a license or permit
issued under other state law.
SECTION 3.0729. Sections 248.022(a) and (b), Health and Safety Code, are amended

to read as follows:
(a) An applicant for a license must submit an application to the department on a form

prescribed by the department and in accordance with department [boardl rules.
(b) Each application must be accompanied by a nonrefundable license fee in an amount

set by the executive commissioner by rule [board].

SECTION 3.0730. Section 248.023, Health and Safety Code, is amended to read as
follows:

Sec. 248.023. ISSUANCE AND RENEWAL OF LICENSE. (a) The department shall
issue a license to an applicant if on inspection and investigation it finds that the ap-
plicant meets the requirements of this chapter and department [the] rules [adoptedb b
the-board].

(b) A license shall be renewed at the times and in accordance with department [the]
rules [established by the board].

SECTION 3.0731. Sections 248.024(a), (b), and (d), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner by rule [board] shall establish a license application fee
and a license renewal fee in amounts as prescribed by Section 12.0111 [the amount of
$25 for eaeh ftteility bed or $200, whiehever is greater, but the fees ma not ex

(b) The executive commissioner by rule [board] may establish other reasonable and
necessary fees in amounts that are adequate, with the license application and license re-
newal fees, to collect sufficient revenue to meet the expenses necessary to administer
this chapter. The fees may include construction plan review and inspection fees.

(d) All fees received by the department shall be deposited to the credit of the General
Revenue Fund [and may be apprpriatd only to the dep.artment to administer thia
ehpte r.

SECTION 3.0732. Section 248.026, Health and Safety Code, is amended to read as
follows:

Sec. 248.026. DUTIES OF EXECUTIVE COMMISSIONER [BOARD]. (a) The execu-
tive commissioner [board] shall adopt rules necessary to implement this chapter. The
rules must establish minimum standards for special care facilities relating to:

(1) the issuance, renewal, denial, suspension, and revocation of the license required
by this chapter;

(2) the qualifications, duties, and supervision of professional and nonprofessional
personnel and volunteers;

(3) residents' rights;
(4) medical and nursing care and services provided by a license holder;

(5) the organizational structure, lines of authority, delegation of responsibility, and
operation of a special care facility;

(6) records of care and services kept by the license holder, including the disposal or
destruction of those records;

(7) safety, fire prevention, and sanitary provisions;
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(8) transfer of residents in a medically appropriate manner from or to a special care
facility;

(9) construction plan approval and inspection; and

(10) any aspects of a special care facility as necessary to protect the public or
residents of the facility.

(b) Subsection (a) does not authorize the executive commissioner [board] to establish
the qualifications of licensed health care providers or permit the executive commissioner
[board] to authorize persons to provide health care services who are not authorized to
provide those services under other state law.

SECTION 3.0733. Section 248.027(a), Health and Safety Code, is amended to read as
follows:

(a) If there are no local regulations in effect or enforced in the area in which a special
care facility is located, the facility's construction must conform to the minimum stan-
dards established by the executive commissioner [board].

SECTION 3.0734. Sections 248.029(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [board] by rule shall adopt standards for the designa-
tion of a special care facility licensed under this chapter as a residential AIDS hospice.
Those standards shall be consistent with other standards adopted under this chapter
and consistent with the purposes for which special care facilities are created.

(b) In adopting the standards, the executive commissioner [board] shall consider rules
adopted for the designation of a hospice under Chapter 142 and shall establish specific
standards requiring:

(1) the provision of exclusively palliative care by a facility;

(2) the provision of bereavement services;

(3) the provision of support services to the family of a client;

(4) the participation of a registered nurse in the development of an initial plan of
care for a client and periodic review of the plan of care by an interdisciplinary team of
the facility; and

(5) clinical and medical review of patient care services by a physician who acts as a
medical consultant.

SECTION 3.0735. Section 248.052, Health and Safety Code, is amended to read as
follows:

Sec. 248.052. EMERGENCY SUSPENSION. The department may issue an emer-
gency order to suspend any license issued under this chapter if the department has rea-
sonable cause to believe that the conduct of a license holder creates an immediate
danger to the public health and safety. An emergency suspension is effective immediately
without a hearing on notice to the license holder. On written request of the license
holder to the department for a hearing, the department shall refer the matter to the State
Office of Administrative Hearings. An administrative law judge of that office [,-the-depart
meftI shall conduct a hearing not earlier than the 10th day or later than the 30th day
after the date the hearing request is received by the department to determine if the
emergency suspension is to be continued, modified, or rescinded. The hearing and any
appeal are governed by the department's rules for a contested case hearing and Chapter
2001, Government Code.

SECTION 3.0736. Section 248.053, Health and Safety Code, is amended to read as
follows:

Sec. 248.053. INJUNCTION. (a) The department may request that the attorney gen-
eral petition a district court to restrain a license holder or other person from continuing
to violate this chapter or any rule adopted by the executive commissioner [board] under
this chapter. Venue for a suit for injunctive relief is in Travis County.

(b) On application for injunctive relief and a finding that a license holder or other
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person has violated this chapter or department [board] rules, the district court shall
grant the injunctive relief that the facts warrant.

SECTION 3.0737. Section 248.054, Health and Safety Code, is amended to read as
follows:

Sec. 248.054. CIVIL PENALTY. A license holder or person who violates this chapter
or a rule adopted by the executive commissioner [board] under this chapter is liable for a
civil penalty, to be imposed by a district court, of not more than $1,000 for each day of
violation. All penalties collected under this section shall be deposited to the credit of the
General Revenue Fund.

SECTION 3.0738. Section 248.101(a), Health and Safety Code, is amended to read as
follows:

(a) The department [of health] may impose an administrative penalty on a person
licensed under this chapter who violates this chapter or a rule or order adopted under
this chapter.

SECTION 3.0739. Section 248.104(b), Health and Safety Code, is amended to read as
follows:

(b) If the person accepts the determination and recommended penalty or if the person
fails to respond to the notice, the department [comnmissione 6F pulic h.lth] by order
shall [approve th-e determiiation and] impose the recommended penalty.

SECTION 3.0740. Section 248.105, Health and Safety Code, is amended to read as
follows:

Sec. 248.105. HEARING. (a) If the person requests a hearing, the department [con-........ f bl. health] shall refer the matter to the State Office of Administrative
Hearings, which shall promptly set a hearing date. The department shall [ard] give
written notice of the time and place of the hearing to the person. An administrative law
judge of the State Office of Administrative Hearings shall conduct the hearing.

(b) The administrative law judge shall make findings of fact and conclusions of law
and promptly issue to the department [commissioner, o - health] a written proposal
for a decision about the occurrence of the violation and the amount of a proposed penalty.

SECTION 3.0741. Section 248.106, Health and Safety Code, is amended to read as
follows:

Sec. 248.106. DECISION BY DEPARTMENT [COMMISSIONER]. (a) Based on the
findings of fact, conclusions of law, and proposal for a decision, the department [eoffins-
....... f pb..l health] by order may:

(1) find that a violation occurred and impose a penalty; or

(2) find that a violation did not occur.

(b) The notice of the department's [..mmisi.nr'sl order under Subsection (a) that is
sent to the person in accordance with Chapter 2001, Government Code, must include a
statement of the right of the person to judicial review of the order.

SECTION 3.0742. Section 248.107, Health and Safety Code, is amended to read as
follows:

Sec. 248.107. OPTIONS FOLLOWING DECISION: PAY OR APPEAL. Within 30
days after the date the order of the department [eo~mssiontr of pbl. h.ea. ] under
Section 248.106 that imposes an administrative penalty becomes final, the person shall:

(1) pay the penalty; or

(2) file a petition for judicial review of the department's [ .... iienr. ] order
contesting the occurrence of the violation, the amount of the penalty, or both.

SECTION 3.0743. Section 248.108, Health and Safety Code, is amended to read as
follows:

Sec. 248.108. STAY OF ENFORCEMENT OF PENALTY. (a) Within the 30-day pe-
riod prescribed by Section 248.107, a person who files a petition for judicial review may:
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(1) stay enforcement of the penalty by:

(A) paying the penalty to the court for placement in an escrow account; or

(B) giving the court a supersedeas bond approved by the court that:

(i) is for the amount of the penalty; and

(ii) is effective until all judicial review of the department's [ ""er'5] or-
der is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) sending a copy of the affidavit to the department [eemmisioner of publi-
health] by certified mail.

(b) If the department [ health] receives a copy of an affidavit
under Subsection (a)(2), the department [ee.naisginer] may file with the court, within
five days after the date the copy is received, a contest to the affidavit. The court shall
hold a hearing on the facts alleged in the affidavit as soon as practicable and shall stay
the enforcement of the penalty on finding that the alleged facts are true. The person who
files an affidavit has the burden of proving that the person is financially unable to pay
the penalty or to give a supersedeas bond.

SECTION 3.0744. Section 248A.052(a), Health and Safety Code, is amended to read
as follows:

(a) An applicant for a prescribed pediatric extended care center license shall submit to
the department in accordance with department [.x...tive e oom,-'-.n] rules:

(1) a sworn application on the form prescribed by the department;

(2) a letter of credit as prescribed by the department to demonstrate the applicant's
financial viability; and

(3) the required fees.

SECTION 3.0745. Section 248A.053(b), Health and Safety Code, is amended to read
as follows:

(b) A person applying to renew a center license shall:

(1) submit a renewal application to the department on the form prescribed by the
department at least 60 days but not more than 120 days before expiration of the
license;

(2) submit the renewal fee in the amount required by [the] department rule; and

(3) comply with any other requirements specified by department [exct.t.. cm
sioer] rule.

SECTION 3.0746. Section 248A.101(b), Health and Safety Code, is amended to read
as follows:

(b) To protect the health and safety of the public and ensure the health, safety, and
comfort of the minors served by a center, the rules must establish minimum center stan-
dards, including:

(1) standards relating to the issuance, renewal, denial, suspension, probation, and
revocation of a license to operate a center;

(2) standards relating to the provision of family-centered basic services that include
individualized medical, developmental, and family training services;

(3) based on the size of the building and the number of minors served, building
construction and renovation standards, including standards for plumbing, electrical,
glass, manufactured buildings, accessibility for persons with physical disabilities [the
physially disabled], and fire protection;

(4) based on the size of the building and the number of minors served, building
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maintenance conditions relating to plumbing, heating, lighting, ventilation, adequate
space, fire protection, and other conditions;

(5) standards relating to the minimum number of and qualifications required for
personnel who provide personal care or basic services to the minors served;

(6) standards relating to the sanitary conditions within a center and its surround-
ings, including water supply, sewage disposal, food handling, and general hygiene;

(7) standards relating to the programs offered by the center to promote and maintain
the health and development of the minors served and to meet the training needs of,
the minors' parents or legal guardians;

(8) standards relating to physician-prescribed supportive services;

(9) standards relating to transportation services; and
(10) standards relating to maintenance of patient medical records and program re-

cords in accordance with other law and with accepted professional standards and
practices.

SECTION 3.0747. Sections 248A.103(a) and (b), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner by rule shall set fees imposed by this chapter in
amounts reasonable and necessary to cover the cost of administering this chapter.

(b) A fee collected under this chapter shall be deposited in the state treasury to the
credit of the general revenue fund [and shall be apro.prate to the d epartmen to

SECTION 3.0748. Section 248A.152(b), Health and Safety Code, is amended to read
as follows:

(b) A center may not provide services other than services regulated under this chapter
and department [....tv . ,si ,,...] rule.

SECTION 3.0749. Section 248A.251, Health and Safety Code, is amended to read as
follows:

Sec. 248A.251. IMPOSITION OF PENALTY. The department ...... ... si. may
impose an administrative penalty on a person licensed under this chapter who violates
this chapter or a rule or standard adopted or order issued under this chapter.

SECTION 3.0750. Section 248A.254(b), Health and Safety Code, is amended to read
as follows:

(b) If the person accepts the determination and recommended penalty or if the person
fails to respond to the notice, the department [emiissio ] by order shall approve the
determination and impose the recommended penalty.

SECTION 3.0751. Section 248A.255, Health and Safety Code, is amended to read as
follows:

Sec. 248A.255. HEARING. (a) If the person requests a hearing, the department
[cmiin] shall refer the matter to the State Office of Administrative Hearings,
which shall promptly set a hearing date and give written notice of the time and place of
the hearing to the person. An administrative law judge of the State Office of Administra-
tive Hearings shall conduct the hearing.

(b) The administrative law judge shall make findings of fact and conclusions of law
and promptly issue to the department [eoinmrwAssier] a proposal for a decision about the
occurrence of the violation and the amount of a proposed penalty.

SECTION 3.0752. Section 248A.256, Health and Safety Code, is amended to read as
follows:

Sec. 248A.256. DECISION BY DEPARTMENT [COMMISSIONER]. (a) Based on the
findings of fact, conclusions of law, and proposal for a decision, the department [eofflffi-
sionei] by order may:

(1) find that a violation occurred and impose a penalty; or
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(2) find that a violation did not occur.

(b) The notice of the department's [e i"sioner's] order under Subsection (a) that is
sent to the person in accordance with Chapter 2001, Government Code, must include a
statement of the right of the person to judicial review of the order.

SECTION 3.0753. Section 248A.257, Health and Safety Code, is amended to read as
follows:

Sec. 248A.257. OPTIONS FOLLOWING DECISION: PAY OR APPEAL. Not later
than the 30th day after the date the order of the department [commissrie I] imposing
an administrative penalty under Section 248A.256 becomes final, the person shall:

(1) pay the penalty; or

(2) file a petition for judicial review of the department's [c "mi i 'eria] order
contesting the occurrence of the violation, the amount of the penalty, or both.

SECTION 3.0754. Section 248A.258, Health and Safety Code, is amended to read as
follows:

Sec. 248A.258. STAY OF ENFORCEMENT OF PENALTY. (a) Within the period
prescribed by Section 248A.257, a person who files a petition for judicial review may:

(1) stay enforcement of the penalty by:

(A) paying the penalty to the court for placement in an escrow account in the
court registry; or

(B) giving the court a supersedeas bond approved by the court that:

(i) is for the amount of the penalty; and

(ii) is effective until all judicial review of the department's [e~* ""nr's] or-
der is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) sending a copy of the affidavit to the department [e i"ssio]er] by certified
mail.

(b) If the department [ceoinisio err] receives a copy of an affidavit under Subsection
(a)(2), the department [eontnti4otel] may file with the court, not later than the fifth day
after the date the copy is received, a contest to the affidavit. The court shall hold a hear-
ing on the facts alleged in the affidavit as soon as practicable and shall stay the enforce-
ment of the penalty on finding that the alleged facts are true. The person who files an
affidavit has the burden of proving that the person is financially unable to pay the
penalty and to give a supersedeas bond.

SECTION 3.0755. Section 250.001(3), Health and Safety Code, as amended by
Chapters 605 (S.B. 944) and 1168 (S.B. 492), Acts of the 83rd Legislature, Regular Ses-
sion, 2013, is reenacted and amended to read as follows:

(3) "Facility" means:

(A) a nursing facility [home], custodial care home, or other institution licensed by
the Department of Aging and.Disability Services under Chapter 242;

(B) an assisted living facility licensed by the Department of Aging and Disability
Services under Chapter 247;

(C) a home and community support services agency licensed under Chapter 142;

(D) an adult day care facility licensed by the Department of Aging and Disability
Services under Chapter 103, Human Resources Code;

(E) an ICF-IID [a facility for persons with mental retardation] licensed under
Chapter 252;

-(F) an adult foster care provider that contracts with the Department of Aging and
Disability Services;
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(G) a facility that provides mental health services and that is operated by or
contracts with the Department of State Health Services;

(H) a local mental health [or menta retardaion] authority designated under Sec-
tion 533.035 or a local intellectual and developmental disability authority designated
under Section 533.035;

(I) a person exempt from licensing under Section 142.003(a)(19);

(J) a special care facility licensed by the Department of State Health Services
under Chapter 248; [or]

(K) a mental health service unit of a hospital licensed under Chapter 241; or

(L) [(K D a prescribed pediatric extended care center licensed by the Department
of Aging and Disability Services under Chapter 248A.

SECTION 3.0756. Section 250.002(d), Health and Safety Code, is amended to read as
follows:

(d) The executive commissioner of the Health and Human Services Commission [A
r. l t . agency] may adopt rules relating to the processing of information requested
or obtained under this chapter.

SECTION 3.0757. Sections 250.006(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) A person for whom the facility or the individual employer is entitled to obtain
criminal history record information may not be employed in a facility or by an individual
employer if the person has been convicted of an offense listed in this subsection:

(1) an offense under Chapter 19, Penal Code (criminal homicide);

(2) an offense under Chapter 20, Penal Code (kidnapping [a-nd] unlawful restraint,
and smuggling of persons);

(3) an offense under Section 21.02, Penal Code (continuous sexual abuse of young
child or children), or Section 21.11, Penal Code (indecency with a child);

(4) an offense under Section 22.011, Penal Code (sexual assault);

(5) an offense under Section 22.02, Penal Code (aggravated assault);

(6) an offense under Section 22.04, Penal Code (injury to a child, elderly individual,
or disabled individual);

(7) an offense under Section 22.041, Penal Code (abandoning or endangering child);

(8) an offense under Section 22.08, Penal Code (aiding suicide);

(9) an offense under Section 25.031, Penal Code (agreement to abduct from custody);

(10) an offense under Section 25.08, Penal Code (sale or purchase of [a] child);

(11) an offense under Section 28.02, Penal Code (arson);

(12) an offense under Section 29.02, Penal Code (robbery);

(13) an offense under Section 29.03, Penal Code (aggravated robbery);

(14) an offense under Section 21.08, Penal Code (indecent exposure);

(15) an offense under Section 21.12, Penal Code (improper relationship between
educator and student);

(16) an offense under Section 21.15, Penal Code (improper photography or visual re-
cording);

(17) an offense under Section 22.05, Penal Code (deadly conduct);

(18) an offense under Section 22.021, Penal Code (aggravated sexual assault);

(19) an offense under Section 22.07, Penal Code (terroristic threat);

(20) an offense under Section 32.53, Penal Code (exploitation of [a] child, elderly in-
dividual, or disabled individual);
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(21) an offense under Section 33.021, Penal Code (online solicitation of a minor);

(22) an offense under Section 34.02, Penal Code (money laundering);

(23) an offense under Section 35A.02, Penal Code (Medicaid fraud);

(24) an offense under Section 36.06, Penal Code (obstruction or retaliation);

(25) an offense under Section 42.09, Penal Code (cruelty to livestock animals), or
under Section 42.092, Penal Code (cruelty to nonlivestock animals); or

(26) a conviction under the laws of another state, federal law, or the Uniform Code
of Military Justice for an offense containing elements that are substantially similar to
the elements of an offense listed by this subsection.

(b) A person may not be employed in a position the duties of which involve direct
contact with a consumer in a facility or may not be employed by an individual employer
before the fifth anniversary of the date the person is convicted of:

(1) an offense under Section 22.01, Penal Code (assault), that is punishable as a
Class A misdemeanor or as a felony;

(2) an offense under Section 30.02, Penal Code (burglary);

(3) an offense under Chapter 31, Penal Code (theft), that is punishable as a felony;

(4) an offense under Section 32.45, Penal Code (misapplication of fiduciary property
or property of [a] financial institution), that is punishable as a Class A misdemeanor
or a felony;

(5) an offense under Section 32.46, Penal Code (securing execution of [a] document
by deception), that is punishable as a Class A misdemeanor or a felony;

(6) an offense under Section 37.12, Penal Code (false identification as peace officer;
misrepresentation of property); or

(7) an offense under Section 42.01(a)(7), (8), or (9), Penal Code (disorderly conduct).

SECTION 3.0758. Section 251.001, Health and Safety Code, is amended by amend-
ing Subdivisions (2), (3), and (8) and adding Subdivision (7-a) to read as follows:

(2) "Commissioner" means the commissioner of state [publie] health services.

(3) "Department" means the [Texas] Department of State Health Services.

(7-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(8) "Medical review board" means a medical review board that:

(A) is appointed by a renal disease network organization which includes this
state; and

(B) has a contract with the Centers for Medicare and Medicaid Services [Health
Gare Finaein Adminitration ofthe United States Departmeft of Health andHu
man Serv.ees] under Section 1881, Title XVIII, Social Security Act (42 U.S.C. Sec-
tion 1395rr).

SECTION 3.0759. Sections 251.002(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner by rule [board] shall set fees imposed by this chapter
in amounts reasonable and necessary to defray the cost of administering this chapter
and as prescribed by Section 12.0111.

(b) In setting fees under this section, the executive commissioner [board] shall consider
setting a range of license and renewal fees based on the number of dialysis stations at
each end stage renal disease facility and the patient census.

SECTION 3.0760. Section 251.003, Health and Safety Code, is amended to read as
follows:

Sec. 251.003. ADOPTION OF RULES. The executive commissioner [board] shall
adopt rules to implement this chapter, including requirements for the issuance, renewal,
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denial, suspension, and revocation of a license to operate an end stage renal disease
facility.

SECTION 3.0761. Sections 251.013(a), (f), and (g), Health and Safety Code, are
amended to read as follows:

(a) An applicant for a license under this chapter must submit an application to the
department on a form prescribed by the department [board].

(f) The license is renewable every two years [annitm4ly] after submission of:

(1) the renewal application and fee; and

(2) a [an annual] report on a form prescribed by the department [board].

(g) The [ainrtam] report required under Subsection (f) must include information re-
-lated to the quality of care at the end stage renal disease facility. The report must be in
the form and documented by evidence as required by department [board] rule.

SECTION 3.0762. Section 251.015(a), Health and Safety Code, is amended to read as
follows:

(a) A medical review board shall advise the executive commissioner and the depart-
ment [board] on minimum standards and rules to be adopted by the executive commis-
sioner under this chapter.

SECTION 3.0763. Section 251.032, Health and Safety Code, is amended to read as
follows:

Sec. 251.032. MINIMUM REQUIREMENTS; TRAINING. The department rules
adopted [by-the-board] under Section 251.003 shall establish:

(1) minimum standards for the curricula and instructors used to train individuals
to act as dialysis technicians;

(2) minimum standards for the determination of the competency of individuals who
have been trained as dialysis technicians;

(3) minimum requirements for documentation that an individual has been trained
and determined to be competent as a dialysis technician and the acceptance of that
documentation by another end stage renal disease facility that may later employ the
individual; and

(4) the acts and practices that are allowed or prohibited for dialysis technicians.

SECTION 3.0764. Section 251.052(b), Health and Safety Code, is amended to read as
follows:

(b) In this section, "unauthorized person" does not include:

(1) the department;

(2) the Health and Human Services Commission, including the office of the inspector
general;

(3) the office of the attorney general; or

(4) [(a)] any other person authorized by law to make an inspection or to accompany
an inspector.

SECTION 3.0765. Section 251.0621, Health and Safety Code, is amended to read as
follows:

Sec. 251.0621. EMERGENCY SUSPENSION. The department may issue an emer-
gency order to suspend a license issued under this chapter if the department has reason-
able cause to believe that the conduct of a license holder creates an immediate danger to
the public health and safety. An emergency suspension is effective immediately without
a hearing on notice to the license holder. On written request of the license holder, the
department shall refer the matter to the State Office of Administrative Hearings, and an
administrative law judge of that office [the departient] shall conduct a hearing not
earlier than the 10th day or later than the 30th day after the date the hearing request is
received to determine if the emergency suspension is to be continued, modified, or
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rescinded. The hearing and any appeal are governed by the department's rules for a
contested case hearing and Chapter 2001, Government Code.

SECTION 3.0766. Section 251.067(c), Health and Safety Code, is amended to read as
follows:

(c) If the person notified of the violation accepts the determination of the department,
the department [commissioneror the commi sioner's desgnee] shall [issue-a ] order [np-
proving the determination and ordering th.. the person to pay the recommended
penhlty.

SECTION 3.0767. Section 251.068, Health and Safety Code, is amended to read as
follows:

Sec. 251.068. HEARING; ORDER. (a) If the person notified fails to respond in a
timely manner to the notice under Section 251.067(b) or if the person requests a hear-
ing, the department shall refer the matter to the State Office of Administrative Hearings
and an administrative law judge of that office shall conduct the hearing.

(a-i) The department [c mmi'ssoner or the eernmisioncr's de signee.] shall[t
[4) st a he -__.
[(-2-] give written notice of the hearing to the person[,-and

[(8) designate ft hearingsx ezxminer~ to eeue, the hearing].

(b) The administrative law judge [.earings examibne] shall make findings of fact and
conclusions of law and shall promptly issue to the department [eommlssionerI a written
proposal for decision as to the occurrence of the violation and a recommendation as to
the amount of the proposed penalty if a penalty is determined to be warranted.

(c) Based on the findings of fact and conclusions of law and the recommendations of
the administrative law judge [hearings ex e 1, the department [eonnissioner] by or-
der may find that a violation has occurred and may assess a penalty, or may find that no
violation has occurred.

SECTION 3.0768. Sections 251.069(a), (c), and (f), Health and Safety Code, are
amended to read as follows:

(a) The department [eommissioner or the ern-i 0nr's designee] shall give notice of
the department's [e...............] order under Section 251.068(c) to the person notified.
The notice must include:

(1) separate statements of the findings of fact and conclusions of law;

(2) the amount of any penalty assessed; and

(3) a statement of the right of the person to judicial review of the department's
[comiioner ] order.

(c) Within the 30-day period, a person who acts under Subsection (b)(3) may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for placement in an escrow ac-
count; or

(B) giving to the court a supersedeas bond that is approved by the court for the
amount of the penalty and that is effective until all judicial review of the depart-
ment's [board'l order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the amount of the penalty and is financially unable to give
the supersedeas bond; and

(B) giving a copy of the affidavit to the department by certified mail.

(f) Judicial review of the department's order [of-he^-'oard :

(1) is instituted by filing a petition as provided by Subchapter G, Chapter 2001,
Government Code; and
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(2) is under the substantial evidence rule.

SECTION 3.0769. Section 251.071(a), Health and Safety Code, is amended to read as
follows:

(a) The department may assess reasonable expenses and costs against a person in an
administrative hearing if, as a result of the hearing, the person's license is denied,
suspended, or revoked or if administrative penalties are assessed against the person.
The person shall pay expenses and costs assessed under this subsection not later than
the 30th day after the date a department [of a boardl order requiring the payment of ex-
penses and costs is final. The department may refer the matter to the attorney general
for collection of the expenses and costs.

SECTION 3.0770. The heading to Chapter 252, Health and Safety Code, is amended
to read as follows:

CHAPTER 252. INTERMEDIATE CARE FACILITIES FOR INDIVIDUALS
WITH AN INTELLECTUAL DISABILITY [THE MENTALLY RETARDED]

SECTION 3.0771. Section 252.001, Health and Safety Code, is amended to read as
follows:

Sec. 252.001. PURPOSE. The purpose of this chapter is to promote the public health,
safety, and welfare by providing for the development, establishment, and enforcement of
standards for the provision of services to individuals residing in intermediate care facili-
ties for individuals with an intellectual disability [the mentally retarded] and the
establishment, construction, maintenance, and operation of facilities providing this ser-
vice that, in light of advancing knowledge, will promote quality in the delivery of ser-
vices and treatment of residents.

SECTION 3.0772. Section 252.002, Health and Safety Code, is amended by amend-
ing Subdivisions (1), (2), (4), and (7) and adding Subdivisions (1-a) and (3-a) to read as
follows:

(1) "Commission" means the Health and Human Services Commission [-Board -

.. a.s t Texas B of Human SBraiced]

(1-a) "Commissioner" means the commissioner of aging and disability services.

(2) "Department" means the [Textas] Department of Aging and Disability [+4tnan]
Services.

(3-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(4) "Facility" means a home or an establishment that:

(A) furnishes food, shelter, and treatment or services to four or more individuals
[persons] unrelated to the owner;

(B) is primarily for the diagnosis, treatment, or rehabilitation of individuals
[persons] with an intellectual disability [mental retardetIon] or related conditions;
and

(C) provides in a protected setting continuous evaluation, planning, 24-hour
supervision, coordination, and integration of health or rehabilitative services to help
each resident function at the resident's greatest ability.

(7) "Resident" means an individual, including a client, with an intellectual disability
[mental t.tardationI or a related condition who is residing in a facility licensed under
this chapter.

SECTION 3.0773. Section 252.003, Health and Safety Code, is amended to read as
follows:

Sec. 252.003. EXEMPTIONS. Except as otherwise provided by this chapter, this
chapter does not apply to:

(1) an establishment that:
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(A) [(+)] provides training, habilitation, rehabilitation, or education to individuals
with an intellectual disability [me.ntal retardation] or [] related conditions [ecndi-
tion];

(B) [(-2)] is operated under the jurisdiction of a state or federal agency, including
the department, commission, Department of Assistive and Rehabilitative Services,
[Department of Aging and Disabiit, Se .. s,] Department of State Health Ser-
vices, [Health and Human. .. ceommn ,.. .,] Texas Department of Criminal
Justice, and United States Department of Veterans Affairs; and

(C) [(8)] is certified through inspection or evaluation as meeting the standards
established by the state or federal agency; or [ernd]
(2) an establishment that [(4)] is conducted by or for the adherents of a well-

recognized church or religious denomination for the purpose of providing facilities for
the care or treatment of individuals who are ill and [the-sick] who depend exclusively
on prayer or spiritual means for healing, without the use of any drug or material rem-
edy, if the establishment complies with safety, sanitary, and quarantine laws and
rules.
SECTION 3.0774. Section 252.007, Health and Safety Code, is amended to read as

follows:
Sec. 252.007. PAPERWORK REDUCTION RULES. (a) The executive commissioner

[depart t and any designee of the departmen shall [t
[(l-)] adopt rules to reduce the amount of paperwork a facility must complete and

retain.
(a-i) The department shall[,-ad

[(-2)] attempt to reduce the amount of paperwork to the minimum amount required
by state and federal law unless the reduction would jeopardize resident safety.
(b) The department[, any de-ne of the -..-,... ,] and each facility shall work

together to review rules and propose changes in paperwork requirements so that ad-
ditional time is available for direct resident care.

SECTION 3.0775. Section 252.008, Health and Safety Code, is amended to read as
follows:

Sec. 252.008. RULES GENERALLY. [(a)] The executive commissioner [board] shall
adopt rules related to the administration and implementation of this chapter.

[(b) The departmnt and the Teas Department of Mental Health antd Mental Retai-da
tion shall .p.. at in develp ing proposed. 1l_. under this setio. Before the b. d
adepts a rle appliaable to a faceility, the board shall present the pr~osd rdle toth

-f mental healith andmental rrda~tio foeve of th fets of h
proposed rtile. Not later than the 81st day after the date the prpoe rule is±reeivd,
the commis0 1i.er of mental health and menttal retardation. shall provid the boara
writen statement ofthe effects of the prpoe rule. The board shall consider the state
ment in adoptinga ul tina.der thisvaet.-

SECTION 3.0776. Section 252.009(a), Health and Safety Code, is amended to read as
follows:

(a) Whenever possible, the department shall:

(1) use the services of and consult with state and local agencies in carrying out the
department's functions under this chapter; and

(2) use the facilities of the department [or a desig.e . f.the departmt..t],
particularly in establishing and maintaining standards relating to the humane treat-
ment of residents.

SECTION 3.0777. Section 252.0311(c), Health and Safety Code, is amended to read
as follows:

(c) The executive commissioner [of the Health and luJ n Sat ...... C- 1 1 on] may
adopt rules that specify the ownership interests and other relationships that qualify a
person as a controlling person.
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SECTION 3.0778. Sections 252.033(e), (f), and (h), Health and Safety Code, are
amended to read as follows:

(e) The renewal report required under Subsection (d)(2) must be filed in accordance
with rules adopted by the executive commissioner [depatment] that specify the form of
the report, the date it must be submitted, and the information it must contain.

(f) The department may not issue a license for new beds or an expansion of an exist-
ing facility under this chapter unless the addition of new beds or the expansion is
included in the plan approved by the commission [Health ad um See. - C m m s
sion] in accordance with Section 533A.062 [5-.06-2].

(h) The executive commissioner [dcpartment] by rule shall define specific, appropriate,
and objective criteria on which the department [t] may deny an initial license applica-
tion or license renewal or revoke a license.

SECTION 3.0779. Sections 252.034(a) and (d), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [board] by rule may adopt a fee for a license issued
under this chapter. The fee may not exceed $150 plus $5 for each unit of capacity or bed
space for which the license is sought.

(d) The executive commissioner by rule [board] may adopt an additional fee for the ap-
proval of an increase in bed space.

SECTION 3.0780. Section 252.036, Health and Safety Code, is amended to read as
follows:

Sec. 252.036. MINIMUM STANDARDS. (a) The executive commissioner [boaRid] may
adopt[, p ,ibl- h, and enforco] minimum standards relating to:

(1) the construction or remodeling of a facility, including plumbing, heating, light-
ing, ventilation, and other housing conditions, to ensure the residents' health, safety,
comfort, and protection from fire hazard;

(2) sanitary and related conditions in a facility and its surroundings, including wa-
ter supply, sewage disposal, food handling, and general hygiene in order to ensure the
residents' health, safety, and comfort;

(3) equipment essential to the residents' health and welfare;

(4) the reporting and investigation of injuries, incidents, and unusual accidents and
the establishment of other policies and procedures necessary to ensure resident safety;

(5) behavior management, including use of seclusion and physical restraints;

(6) policies and procedures for the control of communicable diseases in employees
and residents;

(7) the use and administration of medication in conformity with applicable law and
rules for pharmacy services;

(8) specialized nutrition support such as delivery of enteral feedings and parenteral
nutrients;

(9) requirements for in-service education of each employee who has any contact
with residents;

(10) the regulation of the number and qualification of all personnel, including
management and professional support personnel, responsible for any part of the care
given to residents; and

(11) the quality of life and the provision of active treatment to residents.
(b) The department shall enforce the adopted minimum standards.

SECTION 3.0781. Section 252.037, Health and Safety Code, is amended to read as
follows:

Sec. 252.037. REASONABLE TIME TO COMPLY. The executive commissioner
[board] by rule shall give a facility that is in operation when a rule or standard is
adopted under this chapter a reasonable time to comply with the rule or standard.



84th LEGISLATURE-REGULAR SESSION

SECTION 3.0782. Sections 252.0375(a) and (d), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [department] by rule shall adopt a procedure under
which a person proposing to construct or modify a facility may submit building plans to
the department for review for compliance with the department's architectural require-
ments before beginning construction or modification. In adopting the procedure, the exec-
utive commissioner [depattmefnt] shall set reasonable deadlines by which the depart-
ment must complete review of submitted plans.

(d) A fee collected under this section shall be deposited in the general revenue fund
[and may be .approprted only to the department to .ndu.t reviews tn _ ti see

SECTION 3.0783. Sections 252.038(b) and (d), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board] by rule shall adopt the fire safety standards
applicable to the facility. The fire safety standards must be the same as the fire safety
standards established by an edition of the Life Safety Code of the National Fire Protec-
tion Association. If required by federal law or regulation, the edition selected may be dif-
ferent for facilities or portions of facilities operated or approved for construction at dif-
ferent times.

(d) The rules adopted under this section do not prevent a facility licensed under this
chapter from voluntarily conforming to fire safety standards that are compatible with,
equal to, or more stringent than those adopted by the executive commissioner [board].

SECTION 3.0784. Sections 252.040(a) and (h), Health and Safety Code, are amended
to read as follows:

(a) The department or the department's designee may make any inspection, survey, or
investigation that it considers necessary and may enter the premises of a facility at rea-
sonable times to make an inspection, survey, or investigation in accordance with depart-
ment [board] rules.

(h) The executive commissioner [department] shall establish proper procedures to
ensure that copies of all forms and reports under this section are made available to
consumers, service recipients, and the relatives of service recipients as the department
considers proper.

SECTION 3.0785. Section 252.041(d), Health and Safety Code, is amended to read as
follows:

(d) As considered appropriate and necessary by the department, the department may
invite at least one person as a citizen advocate to participate in inspections. The invited
advocate must be an individual who has an interest in or who is employed by or affili-
ated with an organization or entity that represents, advocates for, or serves individuals
with an intellectual disability [mnta .retardation] or a related condition.

SECTION 3.0786. Section 252.061(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [board] by rule shall provide for the placement of
residents during the facility's suspension or closing to ensure their health and safety.

SECTION 3.0787. Sections 252.065(c), (d), (e), and (g), Health and Safety Code, are
amended to read as follows:

(c) The executive commissioner [department] by rule shall specify each violation for
which an administrative penalty may be assessed. In determining which violations war-
rant penalties, the executive commissioner [department] shall consider:

(1) the seriousness of the violation, including the nature, circumstances, extent, and
gravity of the violation and the hazard of the violation to the health or safety of
clients; and

(2) whether the affected facility had identified the violation as a part of its internal
quality assurance process and had made appropriate progress on correction.

(d) The executive commissioner [department] by rule shall establish a specific and
detailed schedule of appropriate and graduated penalties for each violation based on:
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(1) the seriousness of the violation, including the nature, circumstances, extent, and
gravity of the violation and the hazard of the violation to the health or safety of
clients;

(2) the history of previous violations;

(3) whether the affected facility had identified the violation as a part of its internal
quality assurance process and had made appropriate progress on correction;

(4) the amount necessary to deter future violations;

(5) efforts made to correct the violation;

(6) the size of the facility; and

(7) any other matters that justice may require.

(e) The executive commissioner [depaffment] by rule shall provide the facility with a
reasonable period of time, not less than 45 days, following the first day of a violation to
correct the violation before the department may assess [assessing] an administrative
penalty if a plan of correction has been implemented. This subsection does not apply to a
violation described by Subsections (a)(2)-(8) or to a violation that the department
determines:

(1) has resulted in serious harm to or the death of a resident;

(2) constitutes a serious threat to the health or safety of a resident; or

(3) substantially limits the institution's capacity to provide care.

(g) The executive commissioner [departmet] shall establish a system to ensure stan-
dard and consistent application of penalties regardless of the facility location.

SECTION 3.0788. Section 252.066(c), Health and Safety Code, is amended to read as
follows:

(c) If the person notified under this section of the violation accepts the determination
of the department or if the person fails to respond in a timely manner to the notice, the
department commissioner .f human services or the commissioner's designee shall issue
an order approving the determination and ordering that the person pay the proposed
penalty.

SECTION 3.0789. Section 252.067, Health and Safety Code, is amended to read as
follows:

Sec. 252.067. HEARING; ORDER. (a) If the person notified under Section 252.066
requests a hearing, an administrative law judge [the department] shall[t

[-] set a hearing and the department shall[-

[(-2)] give written notice of the hearing to the person[,-and

[(3) designante a hea,. ............duet the hearing].
(b) The administrative law judge [hearings examinerI shall make findings of fact and

conclusions of law and shall promptly issue to the department [commissioner of human
servicesorthe ..... n. rsdeignee] a proposal for decision as to the occurrence of
the violation and a recommendation as to the amount of the proposed penalty if a
penalty is determined to be warranted.

(c) Based on the findings of fact and conclusions of law and the recommendations of
the administrative law judge [hearing, examine], the department [eomnissonrr of hu-
man .. or the commissioner's desi by order may find that a violation has oc-
curred and may assess a penalty or may find that no violation has occurred.

SECTION 3.0790. Section 252.071, Health and Safety Code, as amended by Chapters
619 (S.B. 1376) and 1284 (S.B. 1839), Acts of the 77th Legislature, Regular Session,
2001, is reenacted and amended to read as follows:

Sec. 252.071. AMELIORATION OF VIOLATION. (a) In lieu of demanding payment
of an administrative penalty authorized by this subchapter, the department may allow a
person subject to the penalty to use, under the supervision of the department, all or part
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of the amount of the penalty to ameliorate the violation or to improve services, other
than administrative services, in the facility affected by the violation.

(b) The department shall offer amelioration to a person for a charged violation if the
department determines that the violation does not constitute immediate jeopardy to the
health and safety of a facility resident.

(c) The department may not offer amelioration to a person if the department
determines that the charged violation constitutes immediate jeopardy to the health and
safety of a facility resident.

(d) The department shall offer amelioration to a person under this section not later
than the 10th day after the date the person receives from the department a final notifica-
tion of assessment of administrative penalty that is sent to the person after an informal
dispute resolution process but before an administrative hearing under Section 252.067.

(e) A person to whom amelioration has been offered must file a plan for amelioration
not later than the 45th day after the date the person receives the offer of amelioration
from the department. In submitting the plan, the person must agree to waive the
person's right to an administrative hearing under Section 252.067 if the department ap-
proves the plan.

(f) At a minimum, a plan for amelioration must:
(1) propose changes to the management or operation of the facility that will improve

services to or quality of care of residents of the facility;
(2) identify, through measurable outcomes, the ways in which and the extent to

which the proposed changes will improve services to or quality of care of residents of
the facility;

(3) establish clear goals to be achieved through the proposed changes;

(4) establish a timeline for implementing the proposed changes; and
(5) identify specific actions necessary to implement the proposed changes.

(g) The department may require that an amelioration plan propose changes that
would result in conditions that exceed the requirements of this chapter or the rules
adopted under this chapter.

(h) The department shall approve or deny an Amelioration plan not later than the
45th day after the date the department receives the plan. On approval of a person's
plan, the commission or the State Office of Administrative Hearings, as appropriate,
[deparment] shall deny a pending request for a hearing submitted by the person under
Section 252.066(b).

(i) The department may not offer amelioration to a person:

(1) more than three times in a two-year period; or

(2) more than one time in a two-year period for the same or similar violation.

(j) In this section, "immediate jeopardy to health and safety" means a situation in
which immediate corrective action is necessary because the facility's noncompliance with
one or more requirements has caused, or is likely to cause, serious injury, harm, impair-
ment, or death to a resident receiving care in the facility.

SECTION 3.0791. Section 252.093(d), Health and Safety Code, is amended to read as
follows:

(d) If possible, the court shall appoint as trustee an individual whose background
includes intellectual disability [mental retardation] service administration.

SECTION 3.0792. Section 252.095(b), Health and Safety Code, is amended to read as
follows:

(b) The fee collected under this section shall be in the amount prescribed by Section
242.097(c) [242.097(b)] and shall be deposited to the credit of the nursing and
convalescent home trust fund established under Section 242.096.

SECTION 3.0793. Sections 252.096(b) and (d), Health and Safety Code, are amended
to read as follows:
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(b) Interest on unreimbursed amounts begins to accrue on the date on which the
money is disbursed to the facility. The rate of interest is the rate determined under Sec-
tion 304.003, Finance Code [Setion 2, At. 1.05, Title 79, Revised Statutes (.rtile
5069 1.05, Vernon's Texas Civil Statu.te)], to be applicable to judgments rendered dur-
ing the month in which the money is disbursed to the facility.

(d) The amount that remains unreimbursed on the first anniversary of the date on
which the money is received is delinquent and the commission [Texas Dep.artment o
MeA.ntal Health and Mental R1ta dati nI may determine that the facility is ineligible for
a Medicaid provider contract.

SECTION 3.0794. Section 252.151, Health and Safety Code, is amended to read as
follows:

Sec. 252.151. ADMINISTRATION OF MEDICATION. The executive commissioner
[de a .t..et] shall adopt rules relating to the administration of medication in facilities.

SECTION 3.0795. Section 252.152(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [deparment] shall specify the details of the
examination.

SECTION 3.0796. Section 252.182, Health and Safety Code, is amended to read as
follows:

Sec. 252.182. RESPITE CARE. (a) A facility licensed under this chapter may provide
respite care for an individual who has a diagnosis of an intellectual disability [Mentl
retardation] or a related condition without regard to whether the individual is eligible to
receive intermediate care services under federal law.

(b) The executive commissioner [boeard] may adopt rules for the regulation of respite
care provided by a facility licensed under this chapter.

SECTION 3.0797. Section 252.185, Health and Safety Code, is amended to read as
follows:

Sec. 252.185. INSPECTIONS. The department, at the time of an ordinary licensing
inspection or at other times determined necessary by the department, shall inspect a
facility's records of respite care services, physical accommodations available for respite
care, and the plan of care records to ensure that the respite care services comply with
the licensing standards of this chapter and with any rules the executive commissioner
[board] may adopt to regulate respite care services.

SECTION 3.0798. Sections 252.202(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) A quality assurance fee is imposed on each facility for which a license fee must be
paid under Section 252.034, on each facility owned by a community mental health and
intellectual disability [mental rtardatie] center, as described by Subchapter A, Chapter
534, and on each facility owned by the department [Texa epatm.t of Mental H alth
and Mental Retaration ]. The fee:

(1) is an amount established under Subsection (b) multiplied by the number of
patient days as determined in accordance with Section 252.203;

(2) is payable monthly; and

(3) is in addition to other fees imposed under this chapter.

(b) The commission [Health and Human Sn ........ ] or the department at
the direction of the commission shall set the quality assurance fee for each day in the
amount necessary to produce annual revenues equal to an amount that is not more than
six percent of the facility's total annual gross receipts in this state. The fee is subject to
a prospective adjustment as necessary.

SECTION 3.0799. Section 252.204, Health and Safety Code, is amended to read as
follows:

Sec. 252.204. REPORTING AND COLLECTION. (a) The commission [+eaIth nd
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,umf1 i.. . msp i .] or the department at the direction of the commission shall
collect the quality assurance fee.

(b) Each facility shall:

(1) not later than the 20th day after the last day of a month file a report with the
commission [Health and Human Se.viCes ..o. i±.- .. ] or the department, as ap-
propriate, stating the total patient days for the month; and

(2) not later than the 30th day after the last day of the month pay the quality as-
surance fee.

SECTION 3.0800. Sections 252.205(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [Health and Hm an Ser..... Gom'. sio]. . shall adopt
rules for the administration of this subchapter, including rules related to the imposition
and collection of the quality assurance fee.

(b) The executive commissioner [H-ealth and Human e e CG.... 11,.t..] may not
adopt rules granting any exceptions from the quality assurance fee.

SECTION 3.0801. Section 252.206, Health and Safety Code, is amended to read as
follows:

Sec. 252.206. QUALITY ASSURANCE FUND. (a) The quality assurance fund is an
account in the general revenue fund [a fLnd outside the state treasury held by the Texas
Treasury Safekeeping Trust Compan ]. Notwithstanding any other law, the comptroller
shall deposit fees collected under this subchapter to the credit of the fund.

(b) The quality assurance fund is composed of[:

[(4)] fees deposited to the credit of the fund under this subchapter[,-afd

[(2) the earning, of the ftid].

(c) Money deposited to the quality assurance fund [re.mains the propefty of the fund
and] may be appropriated [tsed] only for the purposes of this subchapter.

SECTION 3.0802. Sections 252.207(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) Subject to legislative appropriation and state and federal law, the commission
[ alth and Hu n C, mm ion] may use money in the quality assurance
fund, together with any federal money available to match that money:

(1) to offset expenses incurred to administer the quality assurance fee under this
chapter;

(2) to increase reimbursement rates paid under the Medicaid program to facilities
or waiver programs for individuals [perses] with an intellectual disability [Mental
retardation] operated in accordance with 42 U.S.C. Section 1396n(c) and its subsequent
amendments; or

(3) for any other health and human services purpose approved by the governor and
Legislative Budget Board.

(c) If money in the quality assurance fund is used to increase a reimbursement rate in
the Medicaid program, the commission [-lealth and Huma. S.. . ^-'s Cmmii] shall
ensure that the reimbursement methodology used to set that rate describes how the
money in the fund will be used to increase the rate and provides incentives to increase
direct care staffing and direct care wages and benefits.

SECTION 3.0803. Section 252.208, Health and Safety Code, is amended to read as
follows:

Sec. 252.208. INVALIDITY; FEDERAL FUNDS. If any portion of this subchapter is
held invalid by a final order of a court that is not subject to appeal, or if the commission
[Health and Human Ce m I... ] determines that the imposition of the fee and
the expenditure as prescribed by this subchapter of amounts collected will not entitle
the state to receive additional federal funds under the Medicaid program, the commis-
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sion shall stop collection of the quality assurance fee and shall return, not later than the
30th day after the date collection is stopped, any money collected, but not spent, under
this subchapter to the facilities that paid the fees in proportion to the total amount paid
by those facilities.

SECTION 3.0804. Section 253.002(b), Health and Safety Code, is amended to read as
follows:

(b) If the department [Dpartment of Agirg and Disability.S receives a report
that an employee of a facility licensed under Chapter 252 or of an individual employer
committed reportable conduct, the department shall forward that report to the Depart-
ment of Family and Protective Services for investigation.

SECTION 3.0805. Section 253.003(c), Health and Safety Code, is amended to read as
follows:

(c) If the employee notified of the violation accepts the determination of the depart-
ment or fails to timely respond to the notice, the department [eommiriener or the eo-. .. m desgnee] shall [isse-an] order [appr .ng the daetrmination a ord..n]
that the reportable conduct be recorded in the registry under Section 253.007.

SECTION 3.0806. Section 253.004, Health and Safety Code, is amended to read as
follows:

Sec. 253.004. HEARING; ORDER. (a) If the employee requests a hearing, an
administrative law judge of the State Office of Administrative Hearings shall conduct a
hearing and the department shall[t

[(1) st a heft " _;
[(-2)] give written notice of the hearing to the employee[--t

[(8) designte. haigsemafifr to l 01--d.ct the hearing].
(a-i) The administrative law judge [depart-meAl must complete the hearing and the

hearing record not later than the 120th day after the date the department receives a
request for a hearing.

(b) The hearings examiner shall make findings of fact and conclusions of law and
shall promptly issue to the department [or th -^r**mi--".... deignee].a
proposal for decision as to the occurrence of the reportable conduct.

(c) Based on the findings of fact and conclusions of law and the recommendations of
the hearings examiner, the department [commissoner or the .... :.ioner- desgnee]
by order may find that the reportable conduct has occurred. If the department [eommis
sioner or the . mmisioner' dignee] finds that the reportable conduct has occurred,
the department [cemmissoner ocr rthe eetmi--ion r'- dcsignee] shall issue an order on
that [approving the] determination.

SECTION 3.0807. Section 253.0055, Health and Safety Code, is amended to read as
follows:

Sec. 253.0055. REMOVAL OF NURSE AIDE FINDING. If a finding of reportable
conduct is the basis for an entry in the nurse aide registry maintained under Chapter
250 and the entry is subsequently removed from the nurSe aide registry, the department
[commissioneror the mmi ioon-r's dsge] shall immediately remove the record of
reportable conduct from the employee misconduct registry maintained under Section
253.007.

SECTION 3.0808. Section 253.009(a), Health and Safety Code, is amended to read as
follows:

(a) Each facility or individual employer as defined in this chapter and each agency as
defined in Section 48.401, Human Resources Code, shall notify its employees in a man-
ner prescribed by the department [De.rtme.., f Aging and Disability Ser c..:

(1) about the employee misconduct registry; and

(2) that an employee may not be employed if the employee is listed in the registry.

SECTION 3.0809. Section 254.001(5), Health and Safety Code, is amended to read as
follows:
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(5) "Freestanding emergency medical care facility" means a facility, structurally
separate and distinct from a hospital, that receives an individual and provides emer-
gency care, as defined by Subdivision [Sub etion] (2).

SECTION 3.0810. Sections 254.051(b) and (e), Health and Safety Code, are amended
to read as follows:

(b) Except as provided by Section 254.052, a facility or person may not hold itself out
to the public as a freestanding emergency medical care facility or use any similar termi,
as defined by department rule, that would give the impression that the facility or person
is providing emergency care unless the facility or person holds a license issued under
this chapter. [The us ef the term "emergency". or a sim.ila term i als s.ubject to 5c
tion 254162

(e) A license may be issued only for the establishment or operation of [Thc excctivc
by rule shall establish a clasification for] a facility that is in continuous

operation 24 hours per day and 7 days per week [and a classification for a facilty that is
in ...... -- d ay per.week and at east 12 ho.r per day].

SECTION 3.0811. Section 254.053(b), Health and Safety Code, is amended to read as
follows:

(b) Each application must be accompanied by a nonrefundable license fee in an amount
set by the executive commissioner by rule.

SECTION 3.0812. Section 254.102, Health and Safety Code, is amended to read as
follows:

Sec. 254.102. FEES. The executive commissioner by rule shall set fees imposed by
this chapter in amounts reasonable and necessary to defray the cost of administering
this chapter.

SECTION 3.0813. Section 254.151(c), Health and Safety Code, is amended to read as
follows:

(c) The minimum standards under this section shall apply to all facilities licensed
under this chapter [operating 24.... a day and 7 days per week and fae.liti op...
ing less "n 24 ho.urs a day and 7 d . per w -]

SECTION 3.0814. Section 254.202(c), Health and Safety Code, is amended to read as
follows:

(c) On written request of the license holder to the department for a hearing, the
department shall refer the matter to the State Office of Administrative Hearings. An
administrative law judge of that office [, the d a t] shall conduct a hearing not
earlier than the 10th day or later than the 30th day after the date the hearing request is
received by the department to determine if the emergency suspension is to be continued,
modified, or rescinded.

SECTION 3.0815. Sections 254.205(h), (i), (), and (k), Health and Safety Code, are
amended to read as follows:

(h) If the person accepts the determination and recommended penalty or if the person
fails to respond to the notice, the department [commisinrofs.tate health services] by
order shall [approv the determfi.nation and] impose the recommended penalty.

(i) If the person requests a hearing, the department [comm sioner of state health sar
vices] shall refer the matter to the State Office of Administrative Hearings, which shall
promptly set a hearing date. The department shall [and] give written notice of the time
and place of the hearing to the person. An administrative law judge of that office [the
State Offiee of Admiistv,. .e Hear-ngs shall conduct the hearing.

(j) The administrative law judge shall make findings of fact and conclusions of law
and promptly issue to the department .... i .of state.halth s r ces] a written
proposal for [a] decision about the occurrence of the violation and the amount of a
proposed penalty.

(k) Based on the findings of fact, conclusions of law, and proposal for [a] decision, the
department [emmissioner of state health srvices by order may:
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(1) find that a violation occurred and impose a penalty; or

(2) find that a violation did not occur.

SECTION 3.0816. Sections 254.206(a), (b), (c), and (g), Health and Safety Code, are
amended to read as follows:

(a) Within 30 days after the date an order of the department r .... ' n .of state
health service,] under Section 254.205(k) that imposes an administrative penalty
becomes final, the person shall:

(1) pay the penalty; or

(2) file a petition for judicial review of the department's [e.............] order
contesting the occurrence of the violation, the amount of the penalty, or both.

(b) Within the 30-day period prescribed by Subsection (a), a person who files a peti-
tion for judicial review may:

(1) stay enforcement of the penalty by:

(A) paying the penalty to the court for placement in an escrow account; or

(B) giving the court a supersedeas bond approved by the court that:

(i) is for the amount of the penalty; and

(ii) is effective until all judicial review of the department's [ .mis.ionr' ] or-
der is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) sending a copy of the affidavit to the department [.xcti"- co mmissioner] by
certified mail.

(c) If the department [commnissiancr of state health servic] receives a copy of an affi-
davit under Subsection (b)(2), the department [ -" " ] may file with the court,
within five days after the date the copy is received, a contest to the affidavit. The court
shall hold a hearing on the facts alleged in the affidavit as soon as practicable and shall
stay the enforcement of the penalty on finding that the alleged facts are true. The
person who files an affidavit has the burden of proving that the person is financially un-
able to pay the penalty or to give a supersedeas bond.

(g) If the person paid the penalty and if the amount of the penalty is reduced or the
penalty is not upheld by the court, the court shall order, when the court's judgment
becomes final, that the appropriate amount plus accrued interest be remitted to the
person within 30 days after the date that the judgment [udgemen ] of the court becomes
final. The interest accrues at the rate charged on loans to depository institutions by the
New York Federal Reserve Bank. The interest shall be paid for the period beginning on
the date the penalty is paid and ending on the date the penalty is remitted.

SECTION 3.0817. Section 255.001(2), Health and Safety Code, is amended to read as
follows:

(2) "Long-term care facility" means a nursing institution, an assisted living facility,
or an ICF-IID [i............ ear .&ei for the.mn.tally .. ftrd]^ licensed under
Chapter 242, 247, or 252, or certified under Chapter 32, Human Resources Code.

SECTION 3.0818. Section 259.006(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner of the Health and Human Services Commission [depart-
ner ] may adopt rules to administer and enforce this chapter.

SECTION 3.0819. Section 260A.007(d), Health and Safety Code, is amended to read
as follows:

(d) The executive commissioner [depaeimet-i] shall adopt rules governing the conduct
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of investigations, including procedures to ensure that the complainant and the resident,
the resident's next of kin, and any person designated to receive information concerning
the resident receive periodic information regarding the investigation.

SECTION 3.0820. Subchapter A, Chapter 263, Health and Safety Code, is amended
by adding Section 263.0001 to read as follows:

Sec. 263.0001. DEFINITION. In this chapter, "executive commissioner" means the ex-
ecutive commissioner of the Health and Human Services Commission.

SECTION 3.0821. Section 263.001(a), Health and Safety Code, is amended to read as
follows:

(a) Two or more adjacent counties may act together to carry out the purposes of this
chapter and construct one or more hospitals for their joint use as provided by this
chapter for a single county if:

(1) each of the counties has fewer than 15,000 inhabitants; and

(2) the executive commissioner [Texas Board of Health] approves.

SECTION 3.0822. Section 263.002, Health and Safety Code, is amended to read as
follows:

Sec. 263.002. ADDITIONAL HOSPITAL. A county may maintain more than one
county hospital if considered advisable by the commissioners court of the county and ap-
proved by the executive commissioner [Texas . e.. rd of Health].

SECTION 3.0823. Section 263.023(b), Health and Safety Code, is amended to read as
follows:

(b) The commissioners court shall provide for the construction of the hospital within
six months after the date the number of inhabitants of the municipality exceeds 10,000
except that the executive commissioner [Texas Board of Health may, for good cause,
extend this period.

SECTION 3.0824. Section 263.027, Health and Safety Code, is amended to read as
follows:

Sec. 263.027. APPROVAL OF CONSTRUCTION OR REPAIR [BY BOARD OF
HEALTH]. If requested by the commissioners court of a county, the executive commis-
sioner [Texas Board of Health must approve plans for the construction, alteration, or
repair of a hospital or facility under this chapter before the construction, alteration, or
repair may begin.

SECTION 3.0825. Section 263.101(c), Health and Safety Code, is amended to read as
follows:

(c) A hospital established or maintained under this chapter is subject to inspection by
an authorized representative of:

(1) the Department [Tlexa-Board] of State Health Services;

(2) the commissioners court; or

(3) a state board of charities, if such a board is created.

SECTION 3.0826. The heading to Section 263.102, Health and Safety Code, is
amended to read as follows:

Sec. 263.102. [TEXAS BOARD OF HEAITH] RULES AND PUBLICATIONS.

SECTION 3.0827. Section 263.102(a), Health and Safety Code, is amended to read as
follows:

(a) The board of managers shall print, or purchase from the Department [T]
of State Health Services at the actual cost of printing:

(1) rules adopted by the executive commissioner [Texas Board of H..th] for the care
of persons having a communicable disease and for the prevention and spread of com-
municable disease; and

(2) bulletins and other publications prepared by the department [T
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ofHealth providing information about the cause, nature, treatment, and prevention
of disease.

SECTION 3.0828. Section 281.001, Health and Safety Code, is amended by adding
Subdivision (3) to read as follows:

(3) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.0829. Section 281.0515, Health and Safety Code, is amended to read as
follows:

Sec. 281.0515. PROCEDURES FOR HEALTH MAINTENANCE ORGANIZATION. A
district may establish a health maintenance organization in accordance with Chapter
843, Insurance Code, [the Texas Health Mainte.i u.... Oranizatio. A t (Gh.. te 20A
Ven-oin's Texas insrance ..d ] to provide or arrange for health care services for the
residents of the district.

SECTION 3.0830. Section 281.053(a), Health and Safety Code, is amended to read as
follows:

(a) The district may be inspected by a representative of the commissioners court or [;]
the Department [Texas-Boad] of State Health Services [, or the Texas D tm n - ,
Hu.manr. i. eez.

SECTION 3.0831. Section 281.073(b), Health and Safety Code, is amended to read as
follows:

(b) The period that medical records are retained shall be in accordance with rules re-
lating to the retention of medical records adopted by the executive commissioner [Texfas
Deprtnt of Health] and with other applicable federal and state laws and rules.

SECTION 3.0832. Section 281.092(a), Health and Safety Code, is amended to read as
follows:

(a) As soon as practicable after the close of the fiscal year, the administrator shall
make a report to the board, commissioners court, executive commissioner [Texas Board
ofHeath, and comptroller.

SECTION 3.0833. Section 283.049(a), Health and Safety Code, is amended to read as
follows:

(a) The district facilities may be inspected by a representative of the Department
[Texas-Board] of State Health Services or any other state agency or board authorized to
supervise a hospital.

SECTION 3.0834. Section 283.082(a), Health and Safety Code, is amended to read as
follows:

(a) As soon as practicable after the close of the fiscal year, the administrator shall
make a report to the commissioners court, executive commissioner of the [Texas Board oil
Health and Human Services Commission, and comptroller.

SECTION 3.0835. Section 311.001(a), Health and Safety Code, is amended to read as
follows:

(a) A hospital may not, as a condition to beginning a hospital internship or residency,
require a United States citizen who resides in this state and who holds a diploma from a
medical school outside the United States that is listed in the AVICENNA [Werll Direc-
tory for Medicine [cf Medica! SG hoe^] published by the University of Copenhagen, in col-
laboration with the World Health Organization and the World Federation for Medical
Education, to:

(1) take an examination other than an examination required by the Texas Medical
[State] Board [of Medi a E. ..... to be taken by a graduate of a medical school in
the United States before allowing that graduate to begin an internship or residency;

(2) complete a period of internship or graduate clinical training; or

(3) be certified by the Educational Commission [Gofteil] for Foreign Medical
Graduates.
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SECTION 3.0836. Section 311.002(g), Health and Safety Code, is amended to read as
follows:

(g) The [Texes] Department of State Health Services or other appropriate licensing
agency may enforce this section by assessing an administrative penalty, obtaining an
injunction, or providing any other appropriate remedy, including suspending, revoking,
or refusing to renew a hospital's license.

SECTION 3.0837. Sections 311.003(c) and (d), Health and Safety Code, are amended
to read as follows:

(c) The [Texas] Department of State Health Services shall administer the state funds
for reimbursement under this section, and may spend not more than $100,000 each fis-
cal year from earned federal funds or private donations to implement this section.

(d) The executive commissioner of the Health and Human Services Commission [Texas
Board of Heakh] shall adopt rules that establish qualifications for reimbursement and
provide procedures for applying for reimbursement.

SECTION 3.0838. Section 311.004(a), Health and Safety Code, is amended by adding
Subdivision (1-a) to read as follows:

(1-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.0839. Sections 311.004(c) and (f), Health and Safety Code, are amended
to read as follows:

(c) Unless the department authorizes an exemption for the reason stated in Subsection
(d), the [T-he] department shall require each hospital to implement and enforce the
statewide standardized patient risk identification system under which a patient with a
specific medical risk may be readily identified through the use of the system to com-
municate to hospital personnel the existence of that risk [de ti .. nder Sus.b-eetion (b)
unless the department atitherzsa xm 6 fo- the- reaonsated in Stibseetian~d)].

(f) The executive commissioner [of the Health a d Human Se- iee .... . Go-- may
adopt rules to implement this section.

SECTION 3.0840. Section 311.031, Health and Safety Code, is amended by amend-
ing Subdivision (4) and adding Subdivision (6-a) to read as follows:

(4) "Department" means the [Texas] Department of State Health Services.

(6-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.0841. Section 311.032(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [board] shall adopt necessary rules consistent with
this subchapter to govern the reporting and collection of data.

SECTION 3.0842. Sections 311.033(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) A hospital shall submit to the department financial and utilization data for that
hospital, including data relating to the hospital's:

(1) total gross revenue, including:

(A) Medicare gross revenue;

(B) Medicaid gross revenue;

(C) other revenue from state programs;

(D) revenue from local government programs;

(E) local tax support;

(F) charitable contributions;

(G) other third party payments;
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(H) gross inpatient revenue; and

(I) gross outpatient revenue;

(2) total deductions from gross revenue, including:

(A) contractual allowance; and

(B) any other deductions;

(3) charity care;

(4) bad debt expense;

(5) total admissions, including:

(A) Medicare admissions;

(B) Medicaid admissions;

(C) admissions under a local government program;

(D) charity care admissions; and

(E) any other type of admission;

(6) total discharges;

(7) total patient days;

(8) average length of stay;

(9) total outpatient visits;

(10) total assets;

(11) total liabilities;

(12) estimates of unreimbursed costs of subsidized health services reported
separately in the following categories:

(A) emergency care and trauma care;

(B) neonatal intensive care;

(C) free-standing community clinics;

(D) collaborative efforts with local government or private agencies in preventive
medicine, such as immunization programs; and

(E) other services that satisfy the definition of "subsidized health services"
contained in Section 311.031(15) [811.081(18)];

(13) donations;

(14) total cost of reimbursed and unreimbursed research;

(15) total cost of reimbursed and unreimbursed education separated into the follow-
ing categories:

(A) education of physicians, nurses, technicians, and other medical professionals
and health care providers;

(B) scholarships and funding to medical schools, colleges, and universities for
health professions education;

(C) education of patients concerning diseases and home care in response to com-
munity needs;

(D) community health education through informational programs, publications,
and outreach activities in response to community needs; and

(E) other educational services that satisfy the definition of "education-related
costs" under Section 311.031(6).

(c) The data must be submitted in the form prescribed by the department and at the
time established by [the] department rule.

SECTION 3.0843. Section 311.0335, Health and Safety Code, is amended to read as
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follows:
Sec. 311.0335. MENTAL HEALTH AND CHEMICAL DEPENDENCY DATA. (a) A

hospital that provides mental health or chemical dependency services shall submit to
the department financial and utilization data relating to the mental health and chemical
dependency services provided by the hospital, including data for inpatient and outpatient
services relating to:

(1) patient demographics, including race, ethnicity, age, gender, and county of resi-
dence;

(2) admissions;

(3) discharges, including length of inpatient treatment;

(4) specific diagnoses and procedures according to criteria prescribed by the
Diagnostic and Statistical Manual of Mental Disorders, 3rd Edition, Revised, or a
later version prescribed by [the] department rule;

(5) total charges and the components of the charges;

(6) payor sources; and

(7) use of mechanical restraints.

(b) The data must be submitted in the form prescribed by the department and at the
time established by [the] department rule.

SECTION 3.0844. Section 311.035(c), Health and Safety Code, is amended to read as
follows:

(c) The department shall enter into an interagency agreerent with the [Texas-Depat
ment of Mental Health and Mental Retardation, Texas G___ _ , --VL. ehl and Drug
Abuse-] Texas Department of Insurance relating to the mental health and chemical
dependency data collected under Section 311.0335. The agreement shall address the col-
lection, analysis, and sharing of the data by the agencies.

SECTION 3.0845. Section 311.042, Health and Safety Code, is amended by adding
Subdivision (3-a) and amending Subdivisions (7), (11), (13), and (14) to read as follows:

(3-a) "Department" means the Department of State Health Services.

(7) "Government-sponsored program unreimbursed costs" means the unreimbursed
cost to the hospital of providing health care services to the beneficiaries of Medicare,
the TRICARE program of the United States Department of Defense [CGivlia Health
and a e.l Program of the Uniformed Srv...], and other federal, state, or local
government health care programs.

(11) "Research-related costs" means those amounts defined as research-related costs
in Section 311.031(14) [8......... ].

(13) "Subsidized health services" means those amounts defined as subsidized health
services in Section 311.031(15) [9.844H.].

(14) "Unreimbursed costs" means costs as defined in Section 311.031(16)

SECTION 3.0846. Section 311.045(a), Health and Safety Code, is amended to read as
follows:

(a) A nonprofit hospital or hospital system shall annually satisfy the requirements of
this subchapter and of Sections 11.18(d)(1), 151.310(a)(2) and (e), and 171.063(a)(1), Tax
Code, to provide community benefits which include charity care and government-
sponsored indigent health care by complying with one or more of the standards set forth
in Subsection (b). The hospital or hospital system shall file a statement with the Center
for [Buread of State] Health Statistics [Data arnd P..y A 4lis] at the department and
the chief appraiser of the local appraisal district no later than the 120th day after the
hospital's or hospital system's fiscal year ends, stating which of the standards in Subsec-
tion (b) have been satisfied, provided, however, that the first report shall be filed no later
than the 120th day after the end of the hospital's or hospital system's fiscal year ending
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during 1994. For hospitals in a hospital system, the corporate parent may elect to satisfy
the charity care requirements of this subchapter for each of the hospitals within the
system on a consolidated basis.

SECTION 3.0847. Sections 311.0456(a) and (e), Health and Safety Code, are
amended to read as follows:

(a) In this section, "nonprofit[t

[(!) "Depar-tment" iijais the Depf.rtmet ofState Health Srviees.
[(2)",Nonpr f t] hospital" has the meaning assigned by Section 311.042(9)(A).

(e) For the purposes of Subsection (b), a corporation certified by the Texas [State
Bearde Medical Board [Fom ]ners] as a nonprofit organization under Section 162.001,
Occupations Code, whose sole member is a qualifying hospital or hospital system is
considered a nonprofit hospital or hospital system.

SECTION 3.0848. Section 311.046(b), Health and Safety Code, is amended to read as
follows:

(b) A nonprofit hospital shall file the annual report of the community benefits plan
with the Center for [Bur]au of Sttc] Health Statistics [Data and P -liey Analysis] at the
department. The report shall be filed no later than April 30 of each year. In addition to
the annual report, a completed worksheet as required by Subsection (a)(5) shall be filed
no later than 10 working days after the date the hospital files its Medicare cost report.

SECTION 3.0849. Section 312.002, Health and Safety Code, is amended by amend-
ing Subdivision (3) and adding Subdivision (3-a) to read as follows:

(3) "Coordinating entity" means a nonprofit corporation under the Texas Nonprofit
Corporation Law as described by Section 1.008(d), Business Organizations Code,
[Non Profit Goprto Act (Artiele 1896-1.01 et se. Vernon's Texas Civil Stat ites)]
that is a health organization approved and certified by the Texas Medical [State]
Board [of M die . .Eaminers] under Chapter 162, Occupations Code.

(3-a) "Department" means the Department of State Health Services.

SECTION 3.0850. Section 312.005, Health and Safety Code, is amended to read as
follows:

Sec. 312.005. APPROVAL OF CONTRACTS. (a) To be effective, a contract under
Section 312.004 must be submitted to the department [boardl.

(b) [Th e ...... i... shall review t . ....t..... behalf of the board.] The depart-
ment [eeonniwsoner] shall approve the contract if the [eemmrisiorter finds the] contract
furthers the purposes of this chapter.

(c) The department [comisisie ] may disapprove a contract only after notice to all
parties and a hearing.

(d) The department [eemm'iissioner] may not modify a contract.

(e) The contract takes effect:

(1) when it is approved by the department [eemmissiner]; or

(2) on the 31st day after the date on which the contract is filed with the department
[bot d] by a medical and dental unit, supported medical or dental school, or coordinat-
ing entity that is a party to the contract, if the department [e..issie . does not
approve or disapprove the contract within 30 days after the date on which the contract
is filed.

SECTION 3.0851. Section 314.001, Health and Safety Code, is amended by amend-
ing Subdivision (3) and adding Subdivision (3-a) to read as follows:

(3) "Department" means the [q-exasl Department of State Health Services.

(3-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.0852. Section 314.002(c), Health and Safety Code, is amended to read as
follows:
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(c) The department shall review the application in accordance with the standards set
forth in Subsections (e) and (f) and shall, if requested, hold a public hearing in accor-
dance with rules adopted by the executive commissioner [departn-eAl. The department
shall grant or deny the application within 120 days of the date of filing of the application
and that decision must be in writing and set forth the basis for the decision. The depart-
ment shall furnish a copy of the decision to the applicants, the attorney general, and any
intervenor within 10 days of its issuance.

SECTION 3.0853. Section 314.008, Health and Safety Code, is amended to read as
follows:

Sec. 314.008. EXCLUSIONS; AUTHORITY TO ADOPT RULES[; EFFECTIVE
DATE]. (a) This chapter [Aet] specifically excludes ground and/or air ambulance services.

(b) The executive commissioner [deati.en.] shall have the authority to adopt rules to
implement the requirements of this chapter. [S .h rules shall be ...doptc by Marh 1,
1994, at whieh time hospitals m filea appiet~nth th dpatment for a ccftjficat
t.on of ptibli. adv .]

SECTION 3.0854. Section 321.001, Health and Safety Code, is amended by adding
Subdivision (1-a) to read as follows:

(1-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.0855. Sections 321.002(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [Texas Board of Mental Health and Mental Rtarda
tion, Temes Board of Health, and Texas .. m .on on Alohl ad Drug Aus] by rule
shall [eaeh] adopt a "patient's bill of rights" that includes the applicable rights included
in this chapter, Subtitle C of Title 7, Chapters 241, 462, 464, and 466, and any other
provisions the executive commissioner considers [agereies eor-si I necessary to protect
the health, safety, and rights of a patient receiving voluntary or involuntary mental
health, chemical dependency, or comprehensive medical rehabilitation services in an
inpatient facility. In addition, the executive commissioner [eaeh-ageney] shall adopt rules
that:

(1) provide standards to prevent the admission of a minor to a facility for treatment
of a condition that is not generally recognized as responsive to treatment in an
inpatient treatment setting; and

(2) prescribe the procedure for presenting the applicable bill of rights and obtaining
each necessary signature if:

(A) the patient cannot comprehend the information because of illness, age, or
other factors; or

(B) an emergency exists that precludes immediate presentation of the information.

(b) The executive commissioner [Board of Pr
1 tetX and Regulatory Ser.-' by rule

shall adopt a "children's bill of rights" for a minor receiving treatment in a child-care fa-
cility for an emotional, mental health, or chemical dependency problem.

SECTION 3.0856. Section 322.001(1), Health and Safety Code, is amended to read as
follows:

(1) "Facility" means:

(A) a general residential operation [ch.d e. .. titttion], as defined by Section
42.002, Human Resources Code, including a state-operated facility, [that is a crei
d.tial treatment cc.tcr or a .hild car institution] serving children with an intel-
lectual disability [mental retardation];

(B) an ICF-ID [interme-d-at -ar .f .ilit ] licensed by the Department of Aging
and Disability Services under Chapter 252 or operated by that department and
exempt under Section 252.003 from the licensing requirements of that chapter;

(C) a mental hospital or mental health facility, as defined by Section 571.003;
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(D) an institution, as defined by Section 242.002;

(E) an assisted living facility, as defined by Section 247.002; or

(F) a treatment facility, as defined by Section 464.001.

SECTION 3.0857. Section 323.002(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner of the Health and Human Services Commission [depart-
ment] shall adopt procedures for submission, approval, and modification of a plan
required under this section.

SECTION 3.0858. Section 341.001, Health and Safety Code, is amended by amend-
ing Subdivision (2) and adding Subdivision (3-a) to read as follows:

(2) "Department" means the [Texas] Department of State Health Services.

(3-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.0859. Section 341.002, Health and Safety Code, is amended to read as
follows:

Sec. 341.002. RULES FOR SANITATION AND HEALTH PROTECTION. The execu-
tive commissioner [board] may:

(1) adopt rules consistent with the purposes of this chapter; and

(2) establish standards and procedures for the management and control of sanita-
tion and for health protection measures.

SECTION 3.0860. Sections 341.014(c) and (e), Health and Safety Code, are amended
to read as follows:

(c) A privy may not be constructed within 75 feet of a drinking water well or of a hu-
man habitation, other than a habitation to which the privy is appurtenant, without ap-
proval by the local health authority or the department [board]. A privy may not be
constructed or maintained over an abandoned well or over a stream.

(e) Material and human excreta removed from a privy vault or from any other place
shall be handled in a manner that does not create a public health nuisance. The mate-
rial and human excreta may not be deposited within 300 feet of a highway unless buried
or treated in accordance with the instructions of the local health authority or the depart-
ment [board].

SECTION 3.0861. Section 341.017(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [board] shall adopt reasonable rules to require
railroads to provide adequate sanitation facilities for railroad maintenance-of-way
employees.

SECTION 3.0862. Section 341.018(c), Health and Safety Code, is amended to read as
follows:

(c) The department [board] shall promote rodent control programs in rat-infested ar-
eas and in localities in which typhus fever has appeared.

SECTION 3.0863. Sections 341.064(b) and (1), Health and Safety Code, are amended
to read as follows:

(b) The bacterial content of the water in a public swimming pool may not exceed the
safe limits prescribed by department [te-board's] standards. A minimum free residual
chlorine of 2.0 parts for each one million units of water in a public spa and a minimum
free residual chlorine of 1.0 part for each one million units of water in other public
swimming pools, or any other method of disinfectant approved by the department, must
be maintained in a public swimming pool in use.

(1) In adopting rules governing lifesaving equipment to be maintained by a public
swimming pool, the executive commissioner [board] may not require a separate throwing
line longer than two-thirds the maximum width of the pool.
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SECTION 3.0864. Section 341.0645(b), Health and Safety Code, is amended to read
as follows:

(b) The executive commissioner [of the Health and Human t .....SeivieoCjmtrnt,...I
shall adopt by rule pool safety standards necessary to prevent drowning. The standards
must be at least as stringent as those imposed under the federal Virginia Graeme Baker
Pool and Spa Safety Act (15 U.S.C. Section 8001 et seq.).

SECTION 3.0865. Sections 341.068(b) and (d), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [boardl shall adopt rules to implement Subsection (a),
including a rule that in providing sufficient restrooms a ratio of not less than 2:1
women's-to-men's restrooms or other minimum standards established in consultation
with the Texas State Board of Plumbing Examiners shall be maintained if the use of the
restrooms is designated by gender. The rules shall apply to facilities where the public
congregates and on which construction is started on or after January 1, 1994, or on
which structural alterations, repairs, or improvements exceeding 50 percent of the
entire facility are undertaken on or after January 1, 1994.

(d) The executive commissioner [boaid] may adopt rules consistent with Subsection
(c)(1) to define "facilities where the public congregates."

SECTION 3.0866. Section 341.0695, Health and Safety Code, is amended by amend-
ing Subsection (f) and adding Subsection (i-1) to read as follows:

(f) The executive commissioner [depft fnent] may by rule adopt methods other than
chlorination for the purpose of disinfecting interactive water features and fountains.

(i-1) The executive commissioner by rule shall prescribe the amount of the fee the
department may collect under Subsection (i).

SECTION 3.0867. Sections 341.082(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The environmental health officer must be a registered professional engineer. The
officer must file a copy of the officer's oath and appointment with the department [boatrd].

(c) The environmental health officer shall assist the department [board] in enforcing
this chapter and is subject to:

(1) the authority of the department [board]; and

(2) removal from office in the same manner as a municipal health authority.

SECTION 3.0868. Section 345.001, Health and Safety Code, is amended by amend-
ing Subdivisions (2) and (2-a) and adding Subdivisions (2-b) and (2-c) to read as follows:

(2) "Commissioner" means the commissioner of state health services.

(2-a) "Department" means the [Textas] Department of State Health Services.

(2-b) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(2-c) [(2-a)] "Floor model" means new bedding placed in a retail sales area for
display purposes.

SECTION 3.0869. Section 345.0055(a), Health and Safety Code, is amended to read
as follows:

(a) The executive commissioner [departmenlt] may adopt rules relating to material
used in new or renovated bedding, including rules:

(1) requiring the use of burn resistant material; and

(2) prohibiting or restricting the use of secondhand or recycled material.

SECTION 3.0870. Section 345.007, Health and Safety Code, is amended to read as
follows:

Sec. 345.007. ADVISORY COMMISSION. The executive commissioner [T.eas- Bear
of-Hea4 ] may appoint an advisory commission composed of representatives of consum-
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ers and the bedding industry to assist the executive commissioner and the department
[board] in implementing this chapter.

SECTION 3.0871. Section 345.022(f), Health and Safety Code, is amended to read as
follows:

(f) The executive commissioner [department] may adopt rules that:

(1) require that the label state conformity with burn resistant material require-
ments or identify any chemical treatment applied to the bedding; and

(2) exempt from the requirements of this section a custom upholstery business that
does not repair or renovate bedding for resale.

SECTION 3.0872. Section 345.024(c), Health and Safety Code, is amended to read as
follows:

(c) A person may not use in the manufacture, repair, or renovation of bedding a mate-
rial that has not been cleaned and germicidally treated by a process or treatment ap-
proved by the department if the material:

(1) has been used by a person with a communicable disease; or

(2) is filthy, oily, or stained, or harbors [eathsn e] insects or pathogenic organisms.

SECTION 3.0873. Section 345.027, Health and Safety Code, is amended to read as
follows:

Sec. 345.027. COLOR OF LABEL AND LETTERING. The executive commissioner
[departtaen ] may adopt rules governing the color of label required under this subchapter
and the color of the lettering on the label.

SECTION 3.0874. Section 345.041(c), Health and Safety Code, is amended to read as,
follows:

(c) The executive commissioner [Texas Boad of H .alth] by rule may exempt from the
permit requirement of this section a custom upholstery business that does not repair or
renovate bedding for resale.

SECTION 3.0875. Sections 345.043(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner by rule [Texas Board of Healthj shall set the fees for
an initial permit issued under this chapter and for renewal of a permit issued under this
chapter in amounts reasonable and necessary to defray the cost of administering this
chapter.

(c) A permit expires two years [one-year] after the date of issuance.

SECTION 3.0876. Section 345.0435(a), Health and Safety Code, is amended to read
as follows:

(a) The executive commissioner [of the Health and H Cuman er_.,^^ ,m......
shall adopt rules necessary to implement this subchapter, including requirements for
the issuance, renewal, denial, suspension, and revocation of a permit issued under this
subchapter.

SECTION 3.0877. Section 345.045(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [of the H alth and Human S..... C-'- is..... by
rule[;] may establish additional requirements regulating the sanitary condition of a
permit holder's place of business. The holder of a germicidal treatment permit who
germicidally treats not more than 10 items at the permit holder's place of business each
week is exempt from any additional requirements regulating the sanitary condition of a
permit holder's place of business adopted under this subsection.

SECTION 3.0878. Section 345.082, Health and Safety Code, is amended to read as
follows:

Sec. 345.082. RULEMAKING AUTHORITY. The executive commissioner [depart-
met t] may adopt rules to implement and enforce this chapter.
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SECTION 3.0879. Section 345.102(c), Health and Safety Code, is amended to read as
follows:

(c) If the person notified of the violation accepts the determination of the department
or if the person fails to respond in a timely manner to the notice, the department [corn-
mss.onerof public health or the ommissioner's designee] shall [issue-an] order [approv
.g the det. . ation and orde.ins that] the person to pay the proposed penalty.

SECTION 3.0880. Section 345.103, Health and Safety Code, is amended to read as
follows:

Sec. 345.103. HEARING; ORDER. (a) If the person notified requests a hearing, the
department shall refer the matter to the State Office of Administrative Hearings. The
department shall[t

[(1) set a heaing
[(-2)] give written notice of the hearing to the person[,-ad

[(3) designate ftaringse-xaminer toeonduct the hea-ring].
(b) An administrative law judge of the State of Office of Administrative Hearings [The

hearings eaminer] shall make findings of fact and conclusions of law and shall promptly
issue to the department [eomrissioner of publ1c health or the eemmissiefte's d.... a
written proposal for decision as to the occurrence of the violation and a recommendation
as to the amount of the proposed penalty if a penalty is determined to be warranted.

(c) Based on the findings of fact and conclusions of law and the recommendations of
the administrative law judge lihearings examiner], the department [eo.......... of pub
lie health or the .. mmssfior. . des.ignee] by order may find that a violation has oc-
curred and may assess a penalty or may find that no violation has occurred.

SECTION 3.0881. Section 345.106(a), Health and Safety Code, is amended to read as
follows:

(a) At the request of the department [commissioner of pblie health], the attorney gen-
eral may petition the district court for a temporary restraining order to restrain a
continuing violation of this chapter or a threat of a continuing violation of this chapter if
the department [coia n of public health]I finds that:

(1) a person has violated, is violating, or is threatening to violate this chapter; and

(2) the violation or threatened violation creates an immediate threat to the health
and safety of the public.

SECTION 3.0882. Section 345.107(a), Health and Safety Code, is amended to read as
follows:

(a) The department may assess reasonable expenses and costs against a person in an
administrative hearing if, as a result of the hearing, the person's permit is denied,
suspended, or revoked or if administrative penalties are assessed against the person.
The person shall pay expenses and costs assessed under this subsection not later than
the 30th day after the date on which the order issued by the department [counissioner
of public health or the -omm-ssioner's designee] requiring the payment of expenses and
costs is final. The department may refer the matter to the attorney general for collection
of the expenses and costs.

SECTION 3.0883. Section 345.131(1), Health and Safety Code, is amended to read as
follows:

(1) "Authorized agent"means an employee of the department who is designated by
the commissioner [o-i ublie health] to enforce the provisions of this chapter.

SECTION 3.0884. Section 345.132, Health and Safety Code, is amended to read as
follows:

Sec. 345.132. DETAINED OR EMBARGOED BEDDING. (a) The department [eom-
mn.. .of puble hea-.lth- or an atith...d ag..t] may detain or embargo bedding under
this section if the department [emmis-ioror or the a-.ttorze age] finds or has prob-
able cause to believe that the article violates this chapter or a rule or standard adopted
under this chapter.

Ch. 1, § 3.0879



84th LEGISLATURE-REGULAR SESSION

(b) The department [cmmissioner of pubh health or an .the..d agent] shall affix
to detained or embargoed bedding a tag or other appropriate marking that gives notice
that:

(1) the bedding violates or is suspected of violating this chapter or a rule or stan-
dard adopted under this chapter; and

(2) the bedding has been detained or embargoed.

(c) The tag or marking on detained or embargoed bedding must warn all persons not
to use the bedding, 'emove the bedding from the premises, or dispose of the bedding by
sale or otherwise until permission for use, removal, or disposal is given by the depart-
ment [ro fissio.ner of .bl.. healt, the .thor izd agent,] or a court.

(d) A person may not use detained or embargoed bedding, remove detained or
embargoed bedding from the premises, or dispose of detained or embargoed bedding by
sale or otherwise without permission of the department [ of ... ... heethI, ,
the athorized agent, or a court.

(e) The department [ --- .. n- of p , . health or an, .....d a t] shall
remove the tag or other marking from detained or embargoed bedding if the department
[I n or an... --z , ...i t finds that the bedding does not violate this
chapter or a rule or standard adopted under this chapter.

SECTION 3.0885. Sections 345.133(a), (b), and (d), Health and Safety Code, are
amended to read as follows:

(a) If the claimant of the detained or embargoed bedding or the claimant's agent fails
or refuses to transfer the bedding to a secure place after the tag or other appropriate
marking has been affixed as provided by Section 345.132, the department [em"i"ssiee
of publ. halth or an authorized agent may order the transfer of the bedding to one or
more secure storage areas to prevent unauthorized use, removal, or disposal.

(b) The department [ of ..blie health or .n ath ,- agent] may
provide for the transfer of the bedding if the claimant of the bedding or the claimant's
agent does not carry out the transfer order in a timely manner.

(d) The commissioner [of]publie het+th] may request the attorney general to bring an
action in the district court in Travis County to recover the costs of the transfer. In a
judgment in favor of the state, the court may award costs, attorney's fees, court costs,
and interest from the time the expense was incurred through the date the department is
reimbursed.

SECTION 3.0886. Sections 345.135(a), (b), (c), (e), (g), and (h), Health and Safety
Code, are amended to read as follows:

(a) In conjunction with the detention or embargo of bedding under this subchapter,
the commissioner [of pubNlehelth]- may order bedding to be recalled from commerce.

(b) The commissioner's [ r of ... l.: halth' recall order may require the
bedding to be removed to one or more secure areas approved by the commissioner or an
authorized agent.

(c) The recall order must be in writing and signed by the commissioner [o- pt.blie
heal ].

(e) The recall order is effective until the order:

(1) expires on its own terms;

(2) is withdrawn by the commissioner [of pAe-health]; or

(3) is reversed by a court in an order denying condemnation under Section 345.134.

(g) If the claimant or the claimant's agent fails or refuses to carry out the recall order
in a timely manner, the commissioner [of]publieheal I may provide for the recall of the
bedding. The costs of the recall shall be assessed against the claimant of the bedding or
the claimant's agent.

(h) The commissioner [of publ.ehealth] may request the attorney general to bring an
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action in the district court of Travis County to recover the costs of the recall. In a judg-
ment in favor of the state, the court may award costs, attorney's fees, court costs, and
interest from the time the expense was incurred through the date the department is
reimbursed.

SECTION 3.0887. Section 345.137, Health and Safety Code, is amended to read as
follows:

Sec. 345.137. CORRECTION BY PROPER LABELING OR PROCESSING. (a) A
court may order the delivery of detained or embargoed bedding that violates this chapter
or a rule or standard adopted under this chapter to the claimant of the bedding for label-
ing or processing under the supervision of an agent of the commissioner [ofpub e
heath] or an authorized agent if:

(1) the decree has been entered in the suit relating to the detained or embargoed
bedding;

(2) the claimant has paid the costs, fees, and expenses of the suit;

(3) the violation can be corrected by proper labeling or processing; and

(4) a good and sufficient bond, conditioned on the correction of the violation by
proper labeling or processing, has been executed.

(b) The claimant shall pay the costs of the supervision of the labeling or processing by
the agent of the commissioner [f .pul le healthI or an authorized agent.

(c) The court shall order that the bedding be returned to the claimant and the bond
discharged on the representation to the court by the commissioner [of-.ubli- heaoh ] or
an authorized agent that the article no longer violates this chapter or a rule or standard
adopted under this chapter and that the expenses of the supervision are paid.

SECTION 3.0888. Section 361.003(5), Health and Safety Code, is amended to read as
follows:

(5) "Commission" means the Texas [Natutral, . ........ ervat ] Commission on
Environmental Quality.

SECTION 3.0889. Sections 361.018(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The commission has the powers under this chapter necessary or convenient to
carry out its responsibilities concerning the regulation of the management of hazardous
waste components of radioactive waste under the jurisdiction of the [Texas] Department
of State Health Services.

(b) The commission shall consult with the [Texas] Department of State Health Ser-
vices concerning regulation and management under this section, except for activities
solely under the commission's jurisdiction.

SECTION 3.0890. Section 361.039, Health and Safety Code, is amended to read as
follows:

Sec. 361.039. CONSTRUCTION OF OTHER LAWS. Except as specifically provided
by this chapter, this chapter does not diminish or limit the authority of the commission,
the [Texas] Department of State Health Services, or a local government in performing
the powers, functions, and duties vested in those governmental entities by other law.

SECTION 3.0891. The heading to Subchapter B, Chapter 361, Health and Safety
Code, is amended to read as follows:

SUBCHAPTER B. POWERS AND DUTIES OF [TEXA' ... I, AT
RESOURCE CONSER AT1ON] COMMISSION

SECTION 3.0892. Section 361.560(3), Health and Safety Code, is amended to read as
follows:

(3) "Medical waste" includes animal waste, bulk blood and blood products,
microbiological waste, pathological waste, sharps, and special waste from health care-
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related facilities as those terms are defined in 25 TAC Section 1.132 ([Rex--of
H-ealth,] Definition, Treatment, and Disposition of Special Waste from Health Care-
Related Facilities). The term does not include medical waste produced on farmland
and ranchland as defined in former Section 252.001(6), Agriculture Code. The term
does not include artificial, nonhuman materials removed from a patient and requested
by the patient, including but not limited to orthopedic devices and breast implants.

SECTION 3.0893. Section 382.002(b), Health and Safety Code, is amended to read as
follows:

(b) It is intended that this chapter be vigorously enforced and that violations of this
chapter or any rule or order of the Texas [Natural R Cso'e G .ti Commission
on Environmental Quality result in expeditious initiation of enforcement actions as
provided by this chapter.

SECTION 3.0894. Section 382.003(4), Health and Safety Code, is amended to read as
follows:

(4) "Commission" means the Texas [Natural R.s...r.. on........ Commission on
Environmental Quality.

SECTION 3.0895. Section 382.019(c), Health and Safety Code, is amended to read as
follows:

(c) The commission or any other state agency may not adopt a rule requiring the use
of Stage II vapor recovery systems that control motor vehicle refueling emissions at a
gasoline dispensing facility in this state until the United States Environmental Protec-
tion Agency determines that the use of the system is required for compliance with the
federal Clean Air Act (42 U.S.C. 7401 et seq.), except the commission may adopt rules
requiring such vapor recovery systems installed in nonattainment areas if it can be dem-
onstrated to be necessary for the attainment of federal ozone ambient air quality stan-
dards or, following appropriate health studies and in consultation with the [T--as]
Department of State Health Services, it is determined to be necessary for the protection
of public health.

SECTION 3.0896. Section 385.001(2), Health and Safety Code, is amended to read as
follows:

(2) "Executive commissioner" ["Board"] means the executive commissioner of the
Health and Human Services Commission [Texas Board of Health].

SECTION 3.0897.. The heading to Section 385.002, Health and Safety Code, is
amended to read as follows:

Sec. 385.002. POWERS AND DUTIES OF EXECUTIVE COMMISSIONER [BOARD].
SECTION 3.0898. Sections 385.002(a), (b), and (d), Health and Safety Code, are

amended to read as follows:
(a) The executive commissioner [board] by rule shall establish voluntary guidelines for

indoor air quality in government buildings, including guidelines for ventilation and in-
door air pollution control systems. The executive commissioner [board] may adopt other
rules necessary to implement this chapter.

(b) In establishing the guidelines, the executive commissioner [board] shall consider:
(1) the potential chronic effects of air contaminants on human health;

(2) the potential effects of insufficient ventilation of the indoor environment on hu-
man health;

(3) the potential costs of health care for the short-term and long-term effects on hu-
man health that may result from exposure to indoor air contaminants; and

(4) the potential costs of compliance with a proposed guideline.

(d) The executive commissioner's [board's] guidelines may differ for different pollution
sources or different areas of the state and may differ for buildings that are regularly oc-
cupied or visited by children.

SECTION 3.0899. Section 401.003, Health and Safety Code, is amended by amend-
ing Subdivision (6) and adding Subdivision (9-a) to read as follows:
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(6) "Department" means the Department of State Health Services or other depart-
ment designated by the executive commissioner [of the Health and uf S
Gommaleaion].

(9-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.0900. Section 401.004(a), Health and Safety Code, is amended to read as
follows:

(a) Except as provided by Subsection (b), "low-level radioactive waste" means radioac-
tive material that:

(1) is discarded or unwanted and is not exempt by department [board] rule adopted
under Section 401.106;

(2) is waste, as that term is defined by 10 C.F.R. Section 61.2; and

(3) is subject to:

(A) concentration limits established under 10 C.F.R. Section 61.55, or compatible
rules established by the executive commissioner [depantmet] or commission, as ap-
plicable; and

(B) disposal criteria established under Title 10, Code of Federal Regulations, or
established by the department or commission, as applicable.

SECTION 3.0901. Section 401.015(a), Health and Safety Code, is amended to read as
follows:

(a) The radiation advisory board is composed of the following 18 members appointed
by the governor:

(1) one representative from industry who is trained in nuclear physics, science, or
nuclear engineering;

(2) one representative from labor;

(3) one representative from agriculture;

(4) one representative from the insurance industry;

(5) one individual who is engaged in the use and application of nuclear physics in
medicine and is certified by the American Board of Radiology or licensed by the Texas
Board of Licensure for Professional Medical Physicists;

(6) one hospital administrator;

(7) one individual licensed by the Texas Medical [State] Board [of M cal E ..
ers] who specializes in nuclear medicine;

(8) one individual licensed by the Texas Medical [State] Board [of M e"al EX.
ers] who specializes in pathology;

(9) one individual licensed by the Texas Medical [State] Board [of Medical Ex."
es] who specializes in radiology;

(10) one representative from the nuclear utility industry;

(11) one representative from the radioactive waste industry;

(12) one representative from the petroleum industry;

(13) one health physicist certified by the American Board of Health Physics;

(14) one individual licensed by the State Board of Dental Examiners;

(15) one representative from the uranium mining industry; and

(16) three representatives of the public.

SECTION 3.0902. Section 401.0152, Health and Safety Code, is amended to read as
follows:

Sec. 401.0152. INFORMATION ABOUT STANDARDS OF CONDUCT. The depart-
ment [eo mmissioner or h designee] shall provide to members of the ad-
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visory board, as often as necessary, information regarding the requirements for office
under this subchapter, including information regarding a person's responsibilities under
applicable laws relating to standards of conduct for state officers.

SECTION 3.0903. Section 401.019, Health and Safety Code, as amended by Chapters
553 (H.B. 212) and 554 (H.B. 213), Acts of the 75th Legislature, Regular Session, 1997,
is reenacted and amended to read as follows:

Sec. 401.019. ADVISORY BOARD DUTIES. The advisory board shall:

(1) review and evaluate state radiation policies and programs;

(2) make recommendations and furnish technical advice to the department, the
commission, the Railroad Commission of Texas, and other state agencies that may be
required on matters relating to development, use, and regulation of sources of radia-
tion [to the departmnnt, the Texas Natuiral Ceote Gosrvation ommission, the
Railroad Commission of Texas, and other stat agenei]; and

(3) review proposed rules and guidelines of any state agency of th te epart..nt, the
Texas Natdr1 aRecsourGnsevu i Gomsin the Rato ad Commnission of Texas,
and other state ag...... relating to regulation of sources of radiation and recommend
changes in proposed or existing rules and guidelines relating to those matters.

SECTION 3.0904. Section 401.051, Health and Safety Code, is amended to read as
follows:

Sec. 401.051. ADOPTION OF RULES AND GUIDELINES. The executive commis-
sioner [board] and commission each within the [its] jurisdiction of that officer or agency
may adopt rules and guidelines relating to control of sources of radiation.

SECTION 3.0905. Sections 401.052(a), (b), (c), and (e), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [board] shall adopt rules that provide for transporta-
tion and routing of radioactive material and waste in this state.

(b) Rules adopted under this section for low-level radioactive waste must:

(1) to the extent practicable, be compatible with United States Department of
Transportation and federal commission Tnited States Nu cear ..... no n rno mi
sion] regulations relating to the transportation of low-level radioactive waste;

(2) require each shipper and carrier [transporter] of low-level radioactive waste to
adopt an emergency plan approved by the department for responding to transporta-
tion accidents;

(3) require the notification and reporting of accidents to the department and to local
emergency planning committees in the county where the accident occurs;

(4) require each shipper to adopt a quality control program approved by the depart-
ment to verify that shipping containers are suitable for shipment to a licensed dis-
posal facility;

(5) assess a fee on shippers for shipments to a Texas low-level radioactive waste dis-
posal facility of low-level radioactive waste originating in Texas or out-of-state; and

(6) require a carrier [transporter] to carry liability insurance in an amount the exec-
utive commissioner [board] determines is sufficient to cover damages likely to be
caused by a shipping accident in accordance with regulations imposed by the United
States Department of Transportation and the federal commission [United States Nu
clear Regulator y Cotrrnoonil
(c) In adopting rules under this section, the executive commissioner [board] shall

consult with the advisory board and the commission.

(e) Money expended from the perpetual care account to respond to accidents involving
low-level radioactive waste must be reimbursed to the perpetual care account by the
responsible shipper or carrier [transporte r according to rules adopted by the executive
commissioner [board].

SECTION 3.0906. Section 401.057(b), Health and Safety Code, is amended to read as
follows:
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(b) The executive commissioner [beard] or commission by rule may provide exemptions
to the records requirements under Subsections (a)(1) and (3).

SECTION 3.0907. Section 401.064, Health and Safety Code, is amended to read as
follows:

Sec. 401.064. INSPECTION OF X-RAY EQUIPMENT. (a) The executive commis-
sioner [board] shall adopt rules relating to the frequency of department inspections of
electronic products.

(b) In adopting the rules, the executive commissioner [board] shall consider the threat
to human health and safety that the electronic products may present.

(c) The executive commissioner [board] shall adopt an inspection interval of five years
for routine inspections of electronic products that present a minimal threat to human
health and safety.

(d) The executive commissioner [board] by rule shall require a person who inspects
medical, podiatric medical, dental, veterinary, or chiropractic electronic products to have
special training in the design and uses of the products.

(e) The department shall conduct inspections of medical, podiatric medical, dental,
veterinary, and chiropractic electronic products in a manner designed to cause as little
disruption of a medical, podiatric medical, dental, veterinary, or chiropractic practice as
is practicable.

(f) In adopting rules under this section relating to the inspection of medical, podiatric
medical, dental, veterinary, and chiropractic electronic products, the executive commis-
sioner [board] shall solicit and follow the recommendations of the State Board of Dental
Examiners for the inspections of dental electronic products, the Texas State Board of
Podiatric Medical Examiners for the inspection of podiatric medical electronic products,
the Texas Medical [State] Board [of Medlcial Exam inr s for the inspection of medical
electronic products, the [T!exas] State Board of Veterinary Medical Examiners for the
inspection of medical electronic products used in the practice of veterinary medicine, and
the Texas [State] Board of Chiropractic Examiners for the inspection of chiropractic
electronic products, unless in conflict with federal statutes or federal rules.

SECTION 3.0908. Section 401.069, Health and Safety Code, is amended to read as
follows:

Sec. 401.069. MEMORANDUM OF UNDERSTANDING. The executive commissioner
[board] or commission must adopt as a rule any memorandum of understanding between
the department or commission, as appropriate, and another state agency.

SECTION 3.0909. Section 401.103, Health and Safety Code, is amended to read as
follows:

Sec. 401.103. RULES AND GUIDELINES FOR LICENSING AND REGISTRATION.
(a) The executive commissioner [board] shall adopt rules and guidelines that provide for
licensing and registration for the transportation of sources of radiation.

(b) The executive commissioner [board] and commission each within the [its] jurisdic-
tion of that officer or agency shall adopt rules and guidelines that provide for licensing
and registration for the control of sources of radiation.

(c) In adopting rules and guidelines, the executive commissioner [board] and commis-
sion shall consider the compatibility of those rules and guidelines with federal regula-
tory programs.

SECTION 3.0910. Sections 401.104(a), (c), (d), and (e), Health and Safety Code, are
amended to read as follows:

(a) Except as provided by Subsections (b) and (e), the executive commissioner [board]
by rule shall provide for the general or specific licensing of:

(1) radioactive material; or

(2) devices or equipment using radioactive material.

(c) The executive commissioner [board] or commission shall provide in [its] rules of the
appropriate agency for the issuance, amendment, suspension, and revocation of licenses.
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(d) The executive commissioner [board] or commission, within the [its] jurisdiction of
that officer or agency, may require the registration or licensing of other sources of
radiation.

(e) The executive commissioner [board] or commission may not require a license for a
person that is a party to an order issued under Section 361.188 or 361.272 for sites
subject to Subchapter F, Chapter 361, or an agreement entered into under Section
361.606. This subsection does not exempt the person from complying with technical
standards that a holder of a license otherwise required by this chapter for the particular
activity is required to meet. The exemption granted by this subsection applies only to
the assessment and remediation of the contamination at the site.

SECTION 3.0911. Section 401.105, Health and Safety Code, is amended to read as
follows:

Sec. 401.105. RECOGNITION OF OTHER LICENSES. The executive commissioner
[board] or commission, each within the [its] jurisdiction of that officer or agency, by rule
may recognize other federal or state licenses the executive commissioner [bord] or com-
mission, as appropriate, considers desirable, subject to registration requirements the ex-
ecutive commissioner [board] or commission, as appropriate, may prescribe.

SECTION 3.0912. Sections 401.106(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [boaR] or commission by rule may exempt a source of
radiation or a kind of use or user from the licensing or registration requirements
provided by this chapter and under the agency's jurisdiction if the executive commis-
sioner [board] or commission finds that the exemption of that source of radiation or kind
of use or user will not constitute a significant risk to the public health and safety and
the environment.

(b) The department or commission, as applicable, may exempt a source of radiation or
a kind of use or user from the application of a rule adopted by the executive commis-
sioner [department] or commission under this chapter if the department or commission,
respectively, determines that the exemption:

(1) is not prohibited by law; and

(2) will not result in a significant risk to public health and safety and the
environment.

SECTION 3.0913. Section 401.107(a), Health and Safety Code, is amended to read as
follows:

(a) An application for a specific license issued by the department [boad] or commis-
sion must be in writing and must state the information that the executive commissioner
[board] or commission, as appropriate, by rule determines to be necessary to decide the
technical, insurance, and financial qualifications or any other of the applicant's qualifica-
tions the issuing agency considers reasonable or necessary to protect the occupational
and public health and safety and the environment.

SECTION 3.0914. Section 401.108(b), Health and Safety Code, is amended to read as
follows:

(b) A license holder shall submit to the department or commission, as appropriate, at
intervals required by department [boafrd] or commission rules or the license, proof that
the license holder has updated, as appropriate, the security posted under Subsection (a).

SECTION 3.0915. Section 401.109(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [departitent] or commission may require a holder of a
license issued by the applicable agency to provide security acceptable to the applicable
agency to assure performance of the license holder's obligations under this chapter. The
department shall deposit security provided to the department under this section to the
credit of the perpetual care account. The executive commissioner [departme-nt by rule
shall provide that any evidence of security must be made payable to the credit of the
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perpetual care account. The commission shall deposit security provided to the commis-
sion under this section to the credit of the environmental radiation and perpetual care
account. The commission shall provide that security must be made payable to the credit
of the environmental radiation and perpetual care account.

SECTION 3.0916. Section 401.116(d), Health and Safety Code, is amended to read as
follows:

(d) The agency shall give notice and provide for [hold] a hearing to be conducted to
consider the license amendment if a person affected files a written complaint with the
agency before the 31st day after the date on which notice is published under Subsection
(b). The agency shall give notice of the hearing as provided by Section 401.114.

SECTION 3.0917. Section 401.118(a), Health and Safety Code, is amended to read as
follows:

(a) The department [board] or commission shall prescribe the form and the terms for
each license it issues.

SECTION 3.0918. Section 401.224, Health and Safety Code, is amended to read as
follows:

Sec. 401.224. PACKAGING OF RADIOACTIVE WASTE. The executive commissioner
[department] shall adopt rules relating to the packaging of radioactive waste.

SECTION 3.0919. Sections 401.301(b) and (d), Health and Safety Code, are amended
to read as follows:

(b) The commission and the executive commissioner [board] each by rule shall set the
fee in an amount that may not exceed the actual expenses annually incurred to:

(1) process applications for licenses or registrations;

(2) amend or renew licenses or registrations;

(3) make inspections of license holders and registrants; and

(4) enforce this chapter and rules, orders, licenses, and registrations under this
chapter.

(d) The commission and executive commissioner [department] shall require that each
person who holds a specific license issued by the commission or department [agency] pay
to the applicable agency an additional five percent of the appropriate fee set under
Subsection (b). Fees collected by the department under this subsection shall be deposited
to the credit of the perpetual care account. Fees collected by the commission under this
subsection shall be deposited to the environmental radiation and perpetual care account.
The fees are not refundable. The holder of a specific license authorizing the extraction,
processing, or concentration of uranium or thorium from ore is not required to pay the
additional fee described by this subsection before the beginning of operations under the
license.

SECTION 3.0920. Section 401.302(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [departmen t], in coordination with the commission, by
rule may set [an-eollect] an annual fee to be collected by the department from the opera-
tor of each nuclear reactor or other fixed nuclear facility in the state that uses special
nuclear material.

SECTION 3.0921. Section 401.303(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [department] or commission may require the holder of
a license issued by the agency to pay annually to the issuing agency an amount
determined by the issuing agency if continuing or perpetual maintenance, surveillance,
or other care is required after termination of a licensed activity.

SECTION 3.0922. Section 401.342(a), Health and Safety Code, is amended to read as
follows:

(a) The attorney general, at the request of the department regarding an activity
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under its jurisdiction, shall institute an action in a district court in Travis County or in
any county in which a violation occurs or is about to occur if in the department's judg-
ment a person has engaged in or is about to engage in an act or practice that violates or
will violate this chapter, [or] a rule adopted by the executive commissioner under this
chapter, or a license, registration, or order [adepte-or] issued by the department under
this chapter. The attorney general may determine the court in which suit will be
instituted.

SECTION 3.0923. Section 401.343(a), Health and Safety Code, is amended to read as
follows:

(a) The department or commission shall seek reimbursement, either by an order of
the department or commission or a suit filed by the attorney general at the request of
the department or commission, of security from the perpetual care account used by the
department or commission to pay for actions, including corrective measures, to remedy
spills or contamination by radioactive substances resulting from a violation of this
chapter relating to an activity under the jurisdiction of the department or commission,
[or] a violation of a rule adopted under this chapter, or a violation of a license, registra-
tion, or order [dopted-or] issued by the department or commission under this chapter.

SECTION 3.0924. Section 401.384(a), Health and Safety Code, is amended to read as
follows:

(a) The department may assess an administrative penalty as provided by this section
and Sections 401.385-401.390 against a person who causes, suffers, allows, or permits a
violation of a provision of this chapter relating to an activity under the department's ju-
risdiction, a rule adopted by the executive commissioner under this chapter, an [or] order
issued [adopted] by the department under this chapter, or a condition of a license or
registration issued by the department under this chapter.

SECTION 3.0925. Section 401.387, Health and Safety Code, is amended to read as
follows:

Sec. 401.387. CONSENT TO PENALTY. (a) If the person charged with the violation
consents to the penalty recommended by the department or does not respond to the no-
tice on time, the department [crmissioner or the eorissiner's designe,] by order
shall assess that penalty or order a hearing to be held on the findings and recommenda-
tions in the report.

(b) If the department r t ,,soir, designee] assesses the
recommended penalty, the department shall give written notice to the person charged of
the decision and that person must pay the penalty.

SECTION 3.0926. Section 401.388, Health and Safety Code, is amended to read as
follows:

See. 401.388. HEARING AND DECISION. (a) If the person charged requests a hear-
ing, the department [commissi, nr] shall refer the matter to the State Office of
Administrative Hearings [order a hearing] and shall give notice of a [t1tat] hearing to be
held by that office.

(b) The hearing shall be held by an administrative law judge of the State Office of
Administrative Hearings [a hearing xfmnr desinated . b the emmissione].

(c) The administrative law judge [hearing examninr] shall make findings of fact and
promptly issue to the department [commissioner] a written proposal for decision as to
the occurrence of the violation and a recommendation of the amount of the proposed
penalty if a penalty is warranted.

(d) Based on the findings of fact and the recommendations of the administrative law
judge [hearing exatinfcr], the department [eemmissioner] by order may find that a viola-
tion has occurred and assess an administrative penalty or may find that no violation
occurred.

(e) All proceedings under Subsections (a)-(d) are subject to Chapter 2001, Govern-
ment Code.

(f) The department [c " " r] shall give notice to the person charged of the
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department's [comissir's] decision, and if the department [eemmissoner] finds that
a violation has occurred and an administrative penalty has been assessed, the depart-
ment [eo..i..s.iene.] shall give to the person charged written notice of:

(1) the department's [commisionezr's] findings;

(2) the amount of the penalty; and

(3) the person's right to judicial review of the department's [cmmissioner's] order.

SECTION 3.0927. Section 401.389, Health and Safety Code, is amended to read as
follows:

Sec. 401.389. DISPOSITION OF PENALTY; JUDICIAL REVIEW. (a) Not later than
the 30th day after the date on which the department's [e mii ner'] order is final, the
person charged with the penalty shall pay the full amount of the penalty or file a peti-
tion for judicial review.

(b) If the person seeks judicial review of the violation, the amount of the penalty, or
both, the person, within the time provided by Subsection (a), shall:

(1) stay enforcement of the penalty by:

(A) paying [send the amouint e the penalty to the court [e i "]ssieI for place-
ment in an escrow account; or

(B) posting [(-2-pest] with the court [ominssioner] a supersedeas bond in a form
approved by the court [eommissioner] for the amount of the penalty; or

(2) request that the department stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) sending a copy of the affidavit to the department.

(b-i) If the department receives a copy of an affidavit under Subsection (b)(2), the
department may file with the court, within five days after the date the copy is received, a
contest to the affidavit. The court shall hold a hearing on the facts alleged in the affidavit
as soon as practicable and shall stay the enforcement of the penalty on finding that the
alleged facts are true. The person who files an affidavit has the burden of proving that the
person is financially unable to pay the penalty or to give a supersedeas bond [,-the- bn
to be e- et-v: ....... ju i a review... of.= the. order or .... io is: -^ filial.

(c) The department [eomissioneI may request enforcement by the attorney general
if the person charged fails to comply with this section.

(d) Judicial review of the order or decision of the department [eont" " e] assessing
the penalty shall be under Subchapter G, Chapter 2001, Government Code.

SECTION 3.0928. Section 401.390, Health and Safety Code, is amended to read as
follows:

Sec. 401.390. REMITTING PENALTY PAYMENTS; RELEASING BONDS. (a) On
the date the court's judgment that an administrative penalty against a person should be
[i-apenalty-isl reduced or not assessed becomes final, the court [el"i"ssioneT] shall or-
der that:

(1) [remit to the peo . .. h. d] the appropriate amount of any penalty payment
plus accrued interest be remitted to the person not later than the 30th day after that
date; or

(2) [exeute a release ef the bond be released, if a supersedeas bond has been
posted.

(b) Accrued interest on amounts remitted by the department [eefliissiner] shall be
paid:

(1) at a rate equal to the rate charged on loans to depository institutions by the
New York Federal Reserve Bank; and

(2) for the period beginning on the date the penalty is paid to the department [eeffl-
missione under Section 401.389(a) and ending on the date the penalty is remitted.
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SECTION 3.0929. Section 401.412(c), Health and Safety Code, is amended to read as
follows:

(c) The commission may adopt any rules and guidelines reasonably necessary to
exercise its authority under this section. In adopting rules and guidelines, the commis-
sion shall consider the compatibility of those rules and guidelines with federal regula-
tory programs and the rules and guidelines of the executive commissioner [board].

SECTION 3.0930. Section 401.414, Health and Safety Code, is amended to read as
follows:

Sec. 401.414. MEMORANDA OF UNDERSTANDING. The Texas Commission on
Environmental Quality, the executive commissioner for the Health and Human Services
Commission, and the Railroad Commission of Texas by rule shall adopt memoranda of
understanding defining their respective duties under this chapter.

SECTION 3.0931. Section 401.415(e), Health and Safety Code, is amended to read as
follows:

(e) To ensure that the State of Texas retains its Agreement Status with the federal
commission [U.S. Nuclear Regdiat, ........... ], and to ensure that radioactive
materials are managed consistently to protect the public health and safety and the
environment, the Railroad Commission of Texas shall issue rules on the management of
oil and gas NORM waste and in so doing shall consult with the commission [Texas Nat
ural Rese Gurfi G I and the department [Departmen.t of H.lth]
regarding protection of the public health and the environment. The rules of the railroad
commission shall provide protection for public health, safety, and the environment
equivalent to the protection provided by rules applicable to disposal of other NORM
wastes having similar properties, quantities, and distribution, although the approved
methods and sites for disposing of oil and gas NORM wastes may be different from those
approved for other NORM wastes.

SECTION 3.0932. Section 401.421(3), Health and Safety Code, is amended to read as
follows:

(3) "Mammography system" includes the following:

(A) an x-ray unit used as a source of radiation in producing images of breast tis-
sue;

(B) an imaging system used for the formation of a latent image of breast tissue;

(C) an imaging processing device for changing a latent image of breast tissue to a
visual image that can be used for diagnostic purposes;

(D) a viewing device used for the visual evaluation of an image of breast tissue if
the image is produced in interpreting visual data captured on an image receptor;

(E) a medical radiological technologist who performs a mammography; and

(F) a physician who engages in, and who meets the requirements provided
[adopted] by department [board] rule relating to, the reading, evaluation, and inter-
pretation of mammograms.

SECTION 3.0933. The heading to Section 401.423, Health and Safety Code, is
amended to read as follows:

Sec. 401.423. POWERS AND DUTIES OF EXECUTIVE COMMISSIONER AND
DEPARTMENT [BOARD].

SECTION 3.0934. Section 401.423, Health and Safety Code, is amended by amend-
ing Subsection (a) and adding Subsection (a-i) to read as follows:

(a) The department [board] shall:

(1) prescribe application forms for original and renewal certifications; and

(2) [adopt r..e_ fr the administration of thi, .s.b..htr; a d

[(-8] take other action necessary to enforce this subchapter.

(a-1) The executive commissioner shall adopt rules for the administration of this
subchapter.
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SECTION 3.0935. Sections 401.424(b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(b) To protect the public health, the executive commissioner [board] by rule may adopt
more stringent or additional requirements for:

(1) the certification of mammography systems; and

(2) the retention of original mammograms.

(c) To protect the public health, the executive commissioner [board] by rule shall adopt
qualifications for a physician who reads, evaluates, and interprets a mammogram that
are no less stringent than the standards of the American College of Radiology.

(d) The department [board] shall make available to the public copies of the criteria of
the American College of Radiology mammography accreditation program or the modified
criteria provided [adopted] by department [board] rule.

SECTION 3.0936. Section 401.426(a), Health and Safety Code, is amended to read as
follows:

(a) A person who owns, leases, or uses or the agent of a person who owns, leases, or
uses a mammography system must file a written application for certification under Sec-
tion 401.424 on a form prescribed by the department [board].

SECTION 3.0937. Section 401.427, Health and Safety Code, is amended to read as
follows:

Sec. 401.427. CERTIFICATION RENEWAL; FEES. (a) A certification is valid for
three years.

(b) The executive commissioner [board] by rule may adopt a system under which
certifications under this subchapter expire on various dates during the year.

(c) The executive commissioner by rule [board] shall set and the department shall col-
lect an annual fee for certification holders in an amount reasonable and necessary to
administer this subchapter. A certification holder who fails to pay the annual fee before
the date set by the executive commissioner [board] shall pay the annual fee and a late fee
set by the executive commissioner [board]. The department [board] may revoke the certi-
fication of a certification holder who does not pay the annual fee and late fee before the
required date.

(d) A certification holder may renew the certification by filing an application for re-
newal and paying the annual fee before the date the certification expires. If a certifica-
tion holder fails to renew the certification by the required date, the certification holder
may renew the certification on payment of the annual fee and a late fee set by the exec-
utive commissioner [board]. If the certification is not renewed before the 181st day after
the date on which the certification expired, the certification holder must apply for an
original certification under this subchapter.

(e) A mammography system may not be used after the expiration date of the certifica-
tion unless the holder of the expired certification has made a timely and sufficient ap-
plication for renewal of the certification as provided under Section 2001.054, Govern-
ment Code, and a final determination of the application by the department [board] has
not been made.

SECTION 3.0938. Section 401.428(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [board] shall adopt rules establishing the grounds for
denial, suspension, revocation, or reinstatement of a certification and establishing
procedures for disciplinary actions.

SECTION 3.0939. Sections 401.430(b) and (h), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board] by rule shall establish the routine inspection
frequency for mammography systems that receive certification under this subchapter.

(h) To protect the public health, the executive commissioner [board] may adopt rules
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concerning the grounds for posting a failure notice and the placement and size of the
failure notice, and for patient notification under Subsections (f) and (g), as appropriate.

SECTION 3.0940. Subtitle A, Title 6, Health and Safety Code, is amended by adding
Chapter 430 to read as follows:

CHAPTER 430. GENERAL PROVISIONS

Sec. 430.001. DEFINITIONS. In this subtitle:

(1) "Commissioner" means the commissioner of state health services.

(2) "Department" means the Department of State Health Services.

(3) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.0941. Section 431.002(8), Health and Safety Code, is reenacted to read
as follows:

(8) "Consumer commodity," except as otherwise provided by this subdivision, means
any food, drug, device, or cosmetic, as those terms are defined by this chapter or by
the federal Act, and any other article, product, or commodity of any kind or class that
is customarily produced or distributed for sale through retail sales agencies or
instrumentalities for consumption by individuals, or for use by individuals for purposes
of personal care or in the performance of services ordinarily rendered within the
household, and that usually is consumed or expended in the course of the consumption
or use. The term does not include:

(A) a meat or meat product, poultry or poultry product, or tobacco or tobacco
product;

(B) a commodity subject to packaging or labeling requirements imposed under the
Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. 136), or The Virus-
Serum-Toxin Act (21 U.S.C. 151 et seq.);

(C) a drug subject to the provisions of Section 431.113(c)(1) or Section 503(b)(1) of
the federal Act;

(D) a beverage subject to or complying with packaging or labeling requirements
imposed under the Federal Alcohol Administration Act (27 U.S.C. 205(e)); or

(E) a commodity subject to the provisions of Chapter 61, Agriculture Code, relat-
ing to the inspection, labeling, and sale of agricultural and vegetable seed.

SECTION 3.0942. Section 431.002(17), Health and Safety Code, is amended to read
as follows:

(17) "Food additive" means any substance the intended use of which results or may
reasonably be expected to result, directly or indirectly, in its becoming a component or
otherwise affecting the characteristics of any food (including any substance intended
for use in producing, manufacturing, packing, processing, preparing, treating, packag-
ing, transporting, or holding food; and including any source of radiation intended for
any use), if such substance is not generally recognized, among experts qualified by sci-
entific training and experience to evaluate its safety, as having been adequately
shown through scientific procedures (or, in the case of a substance used in food prior
to January 1, 1958, through either scientific procedures or experience based on com-
mon use in food) to be safe under the conditions of its intended use; except that such
term does not include:

(A) a pesticide chemical in or on a raw agricultural commodity;

(B) a pesticide chemical to the extent that it is intended for use or is used in the
production, storage, or transportation of any raw agricultural commodity;

(C) a color additive;

(D) any substance used in accordance with a sanction or approval granted prior to
the enactment of the Food Additives Amendment of 1958, Pub. L. No. 85-929, 52

397

Ch. 1, § 3.0942



84th LEGISLATURE-REGULAR SESSION

Stat. 1041 (codified as amended in various sections of 21 U.S.C.), pursuant to the
federal Act, the Poultry Products Inspection Act (21 U.S.C. 451 et seq.) or the Meat
Inspection Act of 1906 [1907] (21 U.S.C. 601 et seq. [608]); or

(E) a new animal drug.

SECTION 3.0943. Section 431.021, Health and Safety Code, is amended to read as
follows:

Sec. 431.021. PROHIBITED ACTS. The following acts and the causing of the follow-
ing acts within this state are unlawful and prohibited:

(a) the introduction or delivery for introduction into commerce of any food, drug, de-
vice, or cosmetic that is adulterated or misbranded;

(b) the adulteration or misbranding of any food, drug, device, or cosmetic in com-
merce;

(c) the receipt in commerce of any food, drug, device, or cosmetic that is adulterated or
misbranded, and the delivery or proffered delivery thereof for pay or otherwise;

(d) the distribution in commerce of a consumer commodity, if such commodity is
contained in a package, or if there is affixed to that commodity a label that does not
conform to the provisions of this chapter and of rules adopted under the authority of this
chapter; provided, however, that this prohibition shall not apply to persons engaged in
business as wholesale or retail distributors of consumer commodities except to the
extent that such persons:

(1) are engaged in the packaging or labeling of such commodities; or

(2) prescribe or specify by any means the manner in which such commodities are
packaged or labeled;

(e) the introduction or delivery for introduction into commerce of any article in viola-
tion of Section 431.084, 431.114, or 431.115;

(f) the dissemipation of any false advertisement;

(g) the refusal to permit entry or inspection, or to permit the taking of a sample or to
permit access to or copying of any record as authorized by Sections 431.042-431.044; or
the failure to establish or maintain any record or make any report required under Sec-
tion 512(j), (1), or (m) of the federal Act, or the refusal to permit access to or verification
or copying of any such required record;

(h) the manufacture within this state of any food, drug, device, or cosmetic that is
adulterated or misbranded;

(i) the giving of a guaranty or undertaking referred to in Section 431.059, which
guaranty or undertaking is false, except by a person who relied on a guaranty or
undertaking to the same effect signed by, and containing the name and address of the
person residing in this state from whom the person received in good faith the food, drug,
device, or cosmetic; or the giving of a guaranty or undertaking referred to in Section
431.059, which guaranty or undertaking is false;

j) the use, removal, or disposal of a detained or embargoed article in violation of Sec-
tion 431.048;

(k) the alteration, mutilation, destruction, obliteration, or removal of the whole or any
part of the labeling of, or the doing of any other act with respect to a food, drug, device,
or cosmetic, if such act is done while such article is held for sale after shipment in com-
merce and results in such article being adulterated or misbranded;

(1)(1) forging, counterfeiting, simulating, or falsely representing, or without proper
authority using any mark, stamp, tag, label, or other identification device authorized or
required by rules adopted under this chapter or the regulations promulgated under the
provisions of the federal Act;

(2) making, selling, disposing of, or keeping in possession, control, or custody, or
concealing any punch, die, plate, stone, or other thing designed to print, imprint, or
reproduce the trademark, trad6 name, or other identifying mark, imprint, or device of
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another or any likeness of any of the foregoing on any drug or container or labeling
thereof so as to render such drug a counterfeit drug;

(3) the doing of any act that causes a drug to be a counterfeit drug, or the sale or
dispensing, or the holding for sale or dispensing, of a counterfeit drug;

(m) the using by any person to the person's own advantage, or revealing, other than
to the department [eommissioner, an a... zd .g..t, to a health authority, or to the
courts when relevant in any judicial proceeding under this chapter, of any information
acquired under the authority of this chapter concerning any method or process that as a
trade secret is entitled to protection;

(n) the using, on the labeling of any drug or device or in any advertising relating to
such drug or device, of any representation or suggestion that approval of an application
with respect to such drug or device is in effect under Section 431.114 or Section 505, 515,
or 520(g) of the federal Act, as the case may be, or that such drug or device complies
with the provisions of such sections;

(o) the using, in labeling, advertising or other sales promotion of any reference to any
report or analysis furnished in compliance with Sections 431.042-431.044 or Section 704
of the federal Act;

(p) in the case of a prescription drug distributed or offered for sale in this state, the
failure of the manufacturer, packer, or distributor of the drug to maintain for transmit-
tal, or to transmit, to any practitioner licensed by applicable law to administer such
drug who makes written request for information as to such drug, true and correct copies
of all printed matter that is required to be included in any package in which that drug is
distributed or sold, or such other printed matter as is approved under the federal Act.
Nothing in this subsection shall be construed to exempt any person from any labeling
requirement imposed by or under other provisions of this chapter;

(q)(1) placing or causing to be placed on any drug or device or container of any drug or
device, with intent to defraud, the trade name or other identifying mark, or imprint of
another or any likeness of any of the foregoing;

(2) selling, dispensing, disposing of or causing to be sold, dispensed, or disposed of,
or concealing or keeping in possession, control, or custody, with intent to sell, dispense,
or dispose of, any drug, device, or any container of any drug or device, with knowledge
that the trade name or other identifying mark or imprint of another or any likeness of
any of the foregoing has been placed thereon in a manner prohibited by Subdivision
(1) [of this su or

(3) making, selling, disposing of, causing to be made, sold, or disposed of, keeping in
possession, control, or custody, or concealing with intent to defraud any punch, die,
plate, stone, or other thing designed to print, imprint, or reproduce the trademark,
trade name, or other identifying mark, imprint, or device of another or any likeness of
any of the foregoing on any drug or container or labeling of any drug or container so
as to render such drug a counterfeit drug;

(r) dispensing or causing to be dispensed a different drug in place of the drug ordered
or prescribed without the express permission in, each case of the person ordering or
prescribing;

(s) the failure to register in accordance with Section 510 of the federal Act, the failure
to provide any information required by Section 510(j) or (k) of the federal Act, or the fail-
ure to provide a notice required by Section 510(j)(2) of the federal Act;

(t)(1) the failure or refusal to:

(A) comply with any requirement prescribed under Section 518 or 520(g) of the
federal Act; or

(B) furnish any notification or other material or information required by or under
Section 519 or 520(g) of the federal Act;

(2) with respect to any device, the submission of any report that is required by or
under this chapter that is false or misleading in any material respect;
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(u) the movement of a device in violation of an order under Section 304(g) of the
federal Act or the removal or alteration of any mark or label required by the order to
identify the device as detained;

(v) the failure to provide the notice required by Section 412(b) or 412(c), the failure to
make the reports required by Section 412(d)(1)(B), or the failure to meet the require-
ments prescribed under Section 412(d)(2) of the federal Act;

(w) except as provided under Subchapter M of this chapter and Section 562.1085, Oc-
cupations Code, the acceptance by a person of an unused prescription or drug, in whole
or in part, for the purpose of resale, after the prescription or drug has been originally
dispensed, or sold;

(x) engaging in the wholesale distribution of drugs or operating as a distributor or
manufacturer of devices in this state without obtaining a license issued by the depart-
ment under Subchapter I, L, or N, as applicable;

(y) engaging in the manufacture of food in this state or operating as a warehouse
operator in this state without having a license as required by Section 431.222 or operat-
ing as a food wholesaler in this state without having a license under Section 431.222 or
being registered under Section 431.2211, as appropriate;

(z) unless approved by the United States Food and Drug Administration pursuant to
the federal Act, the sale, delivery, holding, or offering for sale of a self-testing kit
designed to indicate whether a person has a human immunodeficiency virus infection,
acquired immune deficiency syndrome, or a related disorder or condition;

(aa) making a false statement or false representation in an application for a license or
in a statement, report, or other instrument to be filed with or requested by the depart-
ment under this chapter;

(bb) failing to comply with a requirement or request to provide information or failing
to submit an application, statement, report, or other instrument required by the depart-
ment;

(cc) performing, causing the performance of, or aiding and abetting the performance of
an act described by Subsection [Subdisi.n] (x);

(dd) purchasing or otherwise receiving a prescription drug from a pharmacy in viola-
tion of Section 431.411(a);

(ee) selling, distributing, or transferring a prescription drug to a person who is not au-
thorized under state or federal law to receive the prescription drug in violation of Sec-
tion 431.411(b);

(if) failing to deliver prescription drugs to specified premises as required by Section
431.411(c);

(gg) failing to maintain or provide pedigrees as required by Section 431.412 or 431.413;

(hh) failing to obtain, pass, or authenticate a pedigree as required by Section 431.412
or 431.413;

(ii) the introduction or delivery for introduction into commerce of a drug or prescrip-
tion device at a flea market;

(jj) the receipt of a prescription drug that is adulterated, misbranded, stolen, obtained
by fraud or deceit, counterfeit, or suspected of being counterfeit, and the delivery or prof-
fered delivery of such a drug for payment or otherwise; or

(kk) the alteration, mutilation, destruction, obliteration, or removal of all or any part
of the labeling of a prescription drug or the commission of any other act with respect to a
prescription drug that results in the prescription drug being misbranded.

SECTION 3.0944. Section 431.022(c), Health and Safety Code, is amended to read as
follows:

(c) A product containing ephedrine that is not described in Subsection (a)(3) must be
labeled in accordance with department rules [adoptedl by the Texas Deparment of
Health] to indicate that sale to persons 17 years of age or younger is prohibited.
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SECTION 3.0945. Sections 431.042(a), (f), (g), and (h), Health and Safety Code, are
amended to read as follows:

(a) To enforce this chapter, the department [commissioncr, an authonzed agent,] or a
health authority may, on presenting appropriate credentials to the owner, operator, or
agent in charge:

(1) enter at reasonable times an establishment, including a factory or warehouse, in
which a food, drug, device, or cosmetic is manufactured, processed, packed, or held for
introduction into commerce or held after the introduction;

(2) enter a vehicle being used to transport or hold the food, drug, device, or cosmetic
in commerce; or

(3) inspect at reasonable times, within reasonable limits, and in a reasonable man-
ner, the establishment or vehicle and all equipment, finished and unfinished materi-
als, containers, and labeling of any item and obtain samples necessary for the enforce-
ment of this chapter.

(f) The executive commissioner [boerd] may exempt a class of persons from inspection
under this section if the executive commissioner [board] finds that inspection as applied
to the class is not necessary for the protection of the public health.

(g) The department [A ... th d agent] or a health authority who makes an inspec-
tion under this section to enforce the provisions of this chapter applicable to infant
formula shall be permitted, at all reasonable times, to have access to and to copy and
verify records:

(1) in order to determine whether the infant formula manufactured or held in the
inspected facility meets the requirements of this chapter; or

(2) that are required by this chapter.

(h) If the department [An authorized agent] or a health authority while inspecting
[who ma.k. an n .peet... off an establishment, including a factory or warehouse, [tn4]
obtains a sample, the department or health authority [d..f.t. or on hmpletion of,--
ispetion and] before leaving the establishment[;] shall give to the owner, operator, or

the owner's or operator's agent a receipt describing the sample.
SECTION 3.0946. Section 431.043, Health and Safety Code, is amended to read as

follows:

Sec. 431.043. ACCESS TO RECORDS. A person who is required to maintain records
under this chapter or Section 519 or 520(g) of the federal Act or a person who is in
charge or custody of those records shall, at the request of the department [an-auihorized
ageFA] or a health authority, permit the department [ ........... aget or health author-
ity at all reasonable times access to and to copy and verify the records.

SECTION 3.0947. Section 431.044(a), Health and Safety Code, is amended to read as
follows:

(a) To enforce this chapter, a carrier engaged in commerce or other person receiving a
food, drug, device, or cosmetic in commerce or holding a food, drug, device, or cosmetic
received in commerce shall, at the request of the department [an authorzed agent] or a
health authority, permit the department [authorized agt] or health authority at all
reasonable times to have access to and to copy all records showing:

(1) the movement in commerce of the food, drug, device, or cosmetic;
(2) the holding of the food, drug, device, or cosmetic after movement in commerce;

and
(3) the quantity, shipper, and consignee of the food, drug, device, or cosmetic.

SECTION 3.0948. Section 431.045(c), Health and Safety Code, is amended to read as
follows:

(c) If an emergency order is issued without a hearing, the department shall propose
[detemine] a time and place for a hearing and refer the matter to the State Office of
Administrative Hearings. An administrative law judge of that office shall set the time
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and place for the hearing at which the emergency order is affirmed, modified, or set
aside. The hearing shall be held under the contested case provisions of Chapter 2001,
Government Code, and the department's [beards] formal hearing rules.

SECTION 3.0949. Sections 431.047(a), (b), and (d), Health and Safety Code, are
amended to read as follows:

(a) The department [commssoncr, an t. -.. z. agent,] or a health authority may
petition the district court for a temporary restraining order to restrain a continuing
violation of Subchapter B or a threat of a continuing violation of Subchapter B if the
department [ecmmissi,.nvr, auth,±zLd agejt,] or health authority finds that:

(1) a person has violated, is violating, or is threatening to violate Subchapter B; and

(2) the violation or threatened violation creates an immediate threat to the health
and safety of the public.

(b) A district court, on petition of the department [commissione,, a authojd agent,]
or a health authority, and on a finding by the court that a person is violating or threaten-
ing to violate Subchapter B shall grant any injunctive relief warranted by the facts.

(d) The department [ea.in....er] and the attorney general may each recover reason-
able expenses incurred in obtaining injunctive relief under this section, including
investigative costs, court costs, reasonable attorney fees, witness fees, and deposition
expenses. The expenses recovered by the department may be used by [tmmiio &ner are
hareby app'...t.ed to, the department for the administration and enforcement of this
chapter. The expenses recovered by the attorney general may be used by [are -hereby-a-
propriated to] the attorney general.

SECTION 3.0950. Section 431.048, Health and Safety Code, is amended to read as
follows:

Sec. 431.048. DETAINED OR EMBARGOED ARTICLE. (a) The department [eorn
an au.thrizd agen.t] shall affix to an article that is a food, drug, device,

cosmetic, or consumer commodity a tag or other appropriate marking that gives notice
that the article is, or is suspected of being, adulterated or misbranded and that the
article has been detained or embargoed if the department [emmisiner or the authe
ri ed agent] finds or has probable cause to believe that the article:

(1) is adulterated;

(2) is misbranded so that the article is dangerous or fraudulent under this chapter;
or

(3) violates Section 431.084, 431.114, or 431.115.

(b) The tag or marking on a detained or embargoed article must warn all persons not
to use the article, remove the article from the premises, or dispose of the article by sale
or otherwise until permission for use, removal, or disposal is given by the department
[ " " -. .- 1 .- -.. issio , the atuthoiLUJ t.g ttj or a court.

(c) A person may not use a detained or embargoed article, remove a detained or
embargoed article from the premises, or dispose of a detained or embargoed article by
sale or otherwise without permission of the department [commissioner, the at. thei d
agent ] or a court. The department [commisiner or th. authorized agent] may permit
perishable goods to be moved to a place suitable for proper storage.

(d) The department [eommi ,ner r a th-rized agent] shall remove the tag or
other marking from an embargoed or detained article if the department [e t"issiener
or a a-.th, zd agntl finds that the article is not adulterated or misbranded.

(e) The department [eommissitnr or an-l auth, .znd agent] may not detain or embargo
an article, including an article that is distressed merchandise, that is in the possession
of a person licensed under Chapter 432 and that is being held for the purpose of
reconditioning in accordance with Chapter 432, unless the department [eo " nii2ft.r-,
an at.th orizd agent] finds or has probable cause to believe that the article cannot be
adequately reconditioned in accordance with that chapter and applicable rules.

SECTION 3.0951. Sections 431.049(a), (b), and (d), Health and Safety Code, are
amended to read as follows:
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(a) If the claimant of the detained or embargoed articles or the claimant's agent fails
or refuses to transfer the articles to a secure place after the tag or other appropriate
marking has been affixed as provided by Section 431.048, the department [e, mmissioner
or an authorized agent] may order the transfer of the articles to one or more secure stor-
age areas to prevent their unauthorized use, removal, or disposal.

(b) The department [o siner or an atthorized agent] may provide for the
transfer of the article if the claimant of the article or the claimant's agent does not carry
out the transfer order in a timely manner. The costs of the transfer shall be assessed
against the claimant of the article or the claimant's agent.

(d) The department [eommisioneTI may request the attorney general to bring an ac-
tion in the district court in Travis County to recover the costs of the transfer. In a judg-
ment in favor of the state, the court may award costs, attorney fees, court costs, and
interest from the time the expense was incurred through the date the department is
reimbursed.

SECTION 3.0952. Section 431.0495(b), Health and Safety Code, is amended to read
as follows:

(b) The commissioner's recall order may require the articles to be removed to one or
more secure areas approved by the department [eommssionero an authorized agen1t.

SECTION 3.0953. Sections 431.052(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) A court may order the delivery of a sampled article or a detained or embargoed
article that is adulterated or misbranded to the claimant of the article for labeling or
processing under the supervision of [an-agent-o-] the department [eommissioner a
a...thori zd age..t] if.

(1) the decree has been entered in the suit;

(2) the costs, fees, and expenses of the suit have been paid;

(3) the adulteration or misbranding can be corrected by proper labeling or process-
ing; and

(4) a good and sufficient bond, conditioned on the correction of the adulteration or
misbranding by proper labeling or processing, has been executed.

(c) The court shall order that the article be returned to the claimant and the bond
discharged on the representation to the court by the department [eormissonr aa

thorized agent] that the article no longer violates this chapter and that the expenses of
the supervision are paid.

SECTION 3.0954. Section 431.053(a), Health and Safety Code, is amended to read as
follows:

(a) The department [commissioner or an a.thi - g.. tI shall immediately condemn
or render by any means unsalable as human food an article that is a nuisance under
Subsection (b) and that the department [commissioner or autherized agent] finds in any
room, building, or other structure or in a vehicle.

SECTION 3.0955. Sections 431.054(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The department [eoItia&ioner] may assess an administrative penalty against a
person who violates Subchapter B or an order adopted or registration issued under this
chapter.

(b) In determining the amount of the penalty, the department [eefflrssiner] shall
consider:

(1) the person's previous violations;

(2) the seriousness of the violation;

(3) any hazard to the health and safety of the public;

(4) the person's demonstrated good faith; and
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(5) such other matters as justice may require.

SECTION 3.0956. Sections 431.055(b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(b) If a hearing is held, an administrative law judge of the State Office of Administra-
tive Hearings [the c, mmims, nire ] shall make findings of fact and shall issue to the
department a written proposal for decision regarding the occurrence of the violation and
the amount of the penalty that may be warranted.

(c) If the person charged with the violation does not request a hearing, the depart-
ment [e m i" ]ne ] may assess a penalty after determining that a violation has oc-
curred and the amount of the penalty that may be warranted.

(d) After making a determination under this section that a penalty is to be assessed
against a person, the department [eommissie I] shall issue an order requiring that the
person pay the penalty.

SECTION 3.0957. Section 431.056, Health and Safety Code, is amended to read as
follows:

Sec. 431.056. PAYMENT OF ADMINISTRATIVE PENALTY. (a) Not later than the
30th day after the date an order finding that a violation has occurred is issued, the
department [eom' ' ioner] shall inform the person against whom the order is issued of
the amount of the penalty for the violation.

(b) Not later than the 30th day after the date on which a decision or order charging a
person with a penalty is final, the person shall:

(1) pay the penalty in full; or

(2) file a petition for [if the persn seeks] judicial review of the department's order
contesting the amount of the penalty, the fact of the violation, or both.

(b-1) If the person seeks judicial review within the period prescribed by Subsection (b),
the person may:

(1) stay enforcement of the penalty by:

(A) paying [send] the amount of the penalty to the court [eo, misioner] for place-
ment in an escrow account; or

(B) posting [post] with the court [eorssioner] a supersedeas bond for the amount
of the penalty; or

(2) request that the department stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) sending a copy of the affidavit to the department.

(b-2) If the department receives a copy of an affidavit under Subsection (b-1)(2), the
department may file with the court, within five days after the date the copy is received, a
contest to the affidavit. The court shall hold a hearing on the facts alleged in the affidavit
as soon as practicable and shall stay the enforcement of the penalty on finding that the
alleged facts are true. The person who files an affidavit has the burden of proving that the
person is financially unable to pay the penalty or to give a supersedeas bond.

(c) A bond posted under this section must be in a form approved by the court [eommis-
sioe I] and be effective until all judicial review of the order or decision is final.

(d) A person who does not send money to, [th. cmmissoner or] post the bond with, or
file the affidavit with the court within the period prescribed by Subsection (b) waives all
rights to contest the violation or the amount of the penalty.

SECTION 3.0958. Section 431.057, Health and Safety Code, is amended to read as
follows:

Sec. 431.057. REFUND OF ADMINISTRATIVE PENALTY. On [Not later than the
8Oth day after] the date the court's judgment [of aa jd..ld..t ..... that an
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administrative penalty against a person should be reduced or not assessed becomes
final, the court [ ""missioner] shall order that:

(1) [remit to th6 person] the appropriate amount of any penalty payment plus ac-
crued interest be remitted to the person not later than the 30th day after that date; or

(2) [emeet a relate ofl the bond be released, if the person has posted a bond.

SECTION 3.0959. Section 431.058, Health and Safety Code, is amended to read as
follows:

Sec. 431.058. RECOVERY OF ADMINISTRATIVE PENALTY BY ATTORNEY
GENERAL. The attorney general at the request of the department [eo "missioier] may
bring a civil action to recover an administrative penalty under this subchapter.

SECTION 3.0960. Section 431.0585(a), Health and Safety Code, is amended to read
as follows:

(a) At the request of the department [eommissoer], the attorney general or a district,
county, or city attorney shall institute an action in district court to collect a civil penalty
from a person who has violated Section 431.021.

SECTION 3.0961. Sections 431.059(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) A person commits an offense if the person violates any of the provisions of Section
431.021 relating to unlawful or prohibited acts. A first offense under this subsection is a
Class A misdemeanor unless it is shown on the trial of an offense under this subsection
that the defendant was previously convicted of an offense under this subsection, in
which event the offense is a state jail felony. In a criminal proceeding under this section,
it is not necessary to prove intent, knowledge, recklessness, or criminal negligence of the
defendant beyond the degree of culpability, if any, stated in [Sbs .-tion (a 2)-rI Section
431.021[,-as-appeable,] to establish criminal responsibility for the violation.

(b) A person is not subject to the penalties of Subsection (a):

(1) for having received an article in commerce and having delivered or offered
delivery of the article, if the delivery or offer was made in good faith, unless the
person refuses to furnish, on request of the department [cepjmissoner, an authized
agent,] or a health authority, the name and address of the person from whom the
article was received and copies of any documents relating to the receipt of the article;

(2) for having violated Section 431.021(a) or (e) if the person establishes a guaranty
or undertaking signed by, and containing the name and address of, the person resid-
ing in this state from whom the person received in good faith the article, to the effect
that:

(A) in the case of an alleged violation of Section 431.021(a), the article is not
adulterated or misbranded within the meaning of this chapter; and

(B) in the case of an alleged violation of Section 431.021(e), the article is not an
article that may not, under the provisions of Section 404 or 405 of the federal Act or
Section 431.084 or 431.114, be introduced into commerce;

(3) for having violated Section 431.021, if the violation exists because the article is
adulterated by reason of containing a color additive not from a batch certified in accor-
dance with regulations promulgated under the federal Act, if the person establishes a
guaranty or undertaking signed by, and containing the name and address of, the
manufacturer of the color additive, to the effect that the color additive was from a
batch certified in accordance with the applicable regulations promulgated under the
federal Act;

(4) for having violated Section 431.021(b), (c), or (k) by failure to comply with Sec-
tion 431.112(i) with respect to an article received in commerce to which neither Sec-
tion 503(a) nor Section 503(b)(1) of the federal Act applies if the delivery or offered
delivery was made in good faith and the labeling at the time of the delivery or offer
contained the same directions for use and warning statements as were contained in
the labeling at the same time of the receipt of the article; or
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(5) for having violated Section 431.021(l)(2) if the person acted in good faith and
had no reason to believe that use of the punch, die, plate, stone, or other thing would
result in a drug being a counterfeit drug, or for having violated Section 431.021(l)(3) if
the person doing the act or causing it to be done acted in good faith and had no reason
to believe that the drug was a counterfeit drug.

(c) A publisher, radio-broadcast licensee, or agency or medium for the dissemination
of an advertisement, except the manufacturer, packer, distributor, or seller of the article
to which a false advertisement relates, is not liable under this section for the dissemina-
tion of the false advertisement, unless the person has refused, on the request of the
department, [e , mmisoner] to furnish the department [ " " ] the name and
post-office address of the manufacturer, packer, distributor, seller, or advertising agency,
residing in this state who caused the person to disseminate the advertisement.

SECTION 3.0962. Section 431.060, Health and Safety Code, is amended to read as
follows:

Sec. 431.060. INITIATION OF PROCEEDINGS. (a) The attorney general, or a
district, county, or municipal attorney to whom the department [..missi.".., an a--
therizeld agent,] or a health authority reports a violation of this chapter, shall initiate
and prosecute appropriate proceedings without delay.

(b) The department [e emisioner, the eomisi riC 's a.thoriz.e agent,] or [the] at-
torney general may, as authorized by Section 307 of the federal Act, bring in the name of
this state a suit for civil penalties or to restrain a violation of Section 401 or Section
403(b) through (i), (k), (q), or (r) of the federal Act if the food that is the subject of the
proceedings is located in this state.

(c) The department [thmmie n~r, th-^ atiir . -- agent,] or [the] at-
torney general may not bring a proceeding under Subsection (b):

(1) before the 31st day after the date on which the state has given notice to the sec-
retary of its intent to bring a suit;

(2) before the 91st day after the date on which the state has given notice to the sec-
retary of its intent to bring a suit if the secretary has, not later than the 30th day af-
ter receiving notice from the state, commenced an informal or formal enforcement ac-
tion pertaining to the food that would be the subject of the suit brought by the state;
or

(3) if the secretary is diligently prosecuting a suit in court pertaining to that food,
has settled a suit pertaining to that food, or has settled the informal or formal enforce-
ment action pertaining to that food.

SECTION 3.0963. Section 431.061, Health and Safety Code, is amended to read as
follows:

Sec. 431.061. MINOR VIOLATION. This chapter does not require the department
[commissiner, an authoized agt,] or a health authority to report for prosecution or
the institution of proceedings under this chapter a minor violation of this chapter if the
department [cammissioner, authorized agent,] or health authority believes that the pub-
lic interest is adequately served by a suitable written notice or warning.

SECTION 3.0964. Section 431.081, Health and Safety Code, is amended to read as
follows:

Sec. 431.081. ADULTERATED FOOD. A food shall be deemed to be adulterated:

(a) if:

(1) it bears or contains any poisonous or deleterious substance which may render it
injurious to health; but in case the substance is not an added substance the food shall
not be considered adulterated under this subdivision if the quantity of the substance
in the food does not ordinarily render it injurious to health; [or]

(2) it:

(A) bears or contains any added poisonous or added deleterious substance, other
than one that is a pesticide chemical in or on a raw agricultural commodity, a food
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additive, a color additive, or a new animal drug which is unsafe within the meaning
of Section 431.161; [or]

(B) is a raw agricultural commodity and it bears or contains a pesticide chemical
which is unsafe within the meaning of Section 431.161(a); [or]

(C) is, or it bears or contains, any food additive which is unsafe within the mean-
ing of Section 431.161(a); provided, that where a pesticide chemical has been used
in or on a raw agricultural commodity in conformity with an exemption granted or a
tolerance prescribed under Section 431.16 1(a), and such raw agricultural commodity
has been subjected to processing such as canning, cooking, freezing, dehydrating, or
milling, the residue of such pesticide chemical remaining in or on such processed
food shall, notwithstanding the provisions of Section 431.161 and Section 409 of the
federal Act, not be deemed unsafe if such residue in or on the raw agricultural com-
modity has been removed to the extent possible in good manufacturing practice, and
the concentration of such residue in the processed food, when ready to eat, is not
greater than the tolerance prescribed for the raw agricultural commodity; or

(D) is, or it bears or contains, a new animal drug, or a conversion product of a
new animal drug, that is unsafe under Section 512 of the federal Act; [or]

(3) it consists in whole or in part of a diseased, contaminated, filthy, putrid, or
decomposed substance, or if it is otherwise unfit for foods; [or]

(4) it has been produced, prepared, packed or held under unsanitary conditions
whereby it may have become contaminated with filth, or whereby it may have been
rendered diseased, unwholesome, or injurious to health; [or]

(5) it is, in whole or in part, the product of a diseased animal, an animal which has
died otherwise than by slaughter, or an animal that has been fed upon the uncooked
offal from a slaughterhouse; [or]

(6) its container is composed, in whole or in part, of any poisonous or deleterious
substance which may render the contents injurious to health; or

(7) it has been intentionally subjected to radiation, unless the use of the radiation
was in conformity with a regulation or exemption in effect in accordance with Section
409 of the federal Act;

(b) if:

(1) any valuable constituent has been in whole or in part omitted or abstracted
therefrom; [or]

(2) any substance has been substituted wholly or in part therefor; [or]

(3) damage or inferiority has been concealed in any manner; [or]

(4) any substance has been added thereto or mixed or packed therewith so as to
increase its bulk or weight, or reduce its quality or strength or make it appear better
or of greater value than it is; [or]

(5) it contains saccharin, dulcin, glucin, or other sugar substitutes except in dietary
foods, and when so used shall be declared; or

(6) it be fresh meat and it contains any chemical substance containing sulphites,
sulphur dioxide, or any other chemical preservative which is not approved by the
United States Department of Agriculture, the Animal and Plant Health Inspection
Service (A.P.H.I.S.) or by department rules [of-the-board];

(c) if it is, or it bears or contains, a color additive that is unsafe under Section
431.161(a); or

(d) if it is confectionery and:

(1) has any nonnutritive object partially or completely imbedded in it; provided,
that this subdivision does not apply if, in accordance with department rules [of-the
board], the object is of practical, functional value to the confectionery product and
would not render the product injurious or hazardous to health;

(2) bears or contains any alcohol, other than alcohol not in excess of five percent by
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volume. Any confectionery that bears or contains any alcohol in excess of one-half of
one percent by volume derived solely from the use of flavoring extracts and less than
five percent by volume:

(A) may not be sold to persons under the legal age necessary to consume an
alcoholic beverage in this state;

(B) must be labeled with a conspicuous, readily legible statement that reads,
"Sale of this product to a person under the legal age necessary to consume an
alcoholic beverage is prohibited";

(C) may not be sold in a form containing liquid alcohol such that it is capable of
use for beverage purposes as that term is used in the Alcoholic Beverage Code;

(D) may not be sold through a vending machine;

(E) must be labeled with a conspicuous, readily legible statement that the product
contains not more than five percent alcohol by volume; and

(F) may not be sold in a business establishment which derives less than 50 percent
of its gross sales from the sale of confectioneries; or

(3) bears or contains any nonnutritive substance; provided, that this subdivision
does not apply to a nonnutritive substance that is in or on the confectionery by reason
of its use for a practical, functional purpose in the manufacture, packaging, or storage
of the confectionery if the use of the substance does not promote deception of the
consumer or otherwise result in adulteration or misbranding in violation of this
chapter; and provided further, that the executive commissioner [botrd] may, for the
purpose of avoiding or resolving uncertainty as to the application of this subdivision,
adopt rules allowing or prohibiting the use of particular nonnutritive substances.

SECTION 3.0965. Section 431.082, Health and Safety Code, is amended to read as
follows:

Sec. 431.082. MISBRANDED FOOD. A food shall be deemed to be misbranded:

(a) if its labeling is false or misleading in any particular or fails to conform with the
requirements of Section .431.181;

(b) if, in the case of a food to which Section 411 of the federal Act applies, its advertis-
ing is false or misleading in a material respect or its labeling is in violation of Section
411(b)(2) of the federal Act;

(c) if it is offered for sale under the name of another food;

(d) if it is an imitation of another food, unless its label bears, in prominent type of
uniform size, the word "imitation" and immediately thereafter the name of the food
imitated;

(e) if its container is so made, formed, or filled as to be misleading;

(f) if in package form unless it bears a label containing:

(1) the name and place of business of the manufacturer, packer, or distributor; and

(2) an accurate statement, in a uniform location on the principal display panel of
the label, of the quantity of the contents in terms of weight, measure, or numerical
count; provided, that under this subsection reasonable variations shall be permitted,
and exemptions as to small packages shall be established, by department rules
[adopted by the board];

(g) if any word, statement, or other information required by or under the authority of
this chapter to appear on the label or labeling is not prominently placed thereon with
such conspicuousness (as compared with other words, statements, designs, or devices in
the labeling) and in such terms as to render it likely to be read and understood by the
ordinary individual under customary conditions of purchase and use;

(h) if it purports to be or is represented as a food for which a definition and standard
of identity has been prescribed by federal regulations or department rules [of-themboard]
as provided by Section 431.245, unless:
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(1) it conforms to such definition and standard; and

(2) its label bears the name of the food specified in the definition and standard, and,
in so far as may be required by those regulations or rules, the common names of
ingredients, other than spices, flavoring, and coloring, present in such food;

(i) if it purports to be or is represented as:

(1) a food for which a standard of quality has been prescribed by federal regulations
or department rules [of thee d] as provided by Section 431.245, and its quality falls
below such standard unless its label bears, in such manner and form as those regula-
tions or rules specify, a statement that it falls below such standard; or

(2) a food for which a standard or standards of fill of container have been prescribed
by federal regulations or department rules [of]the-bead] as provided by Section
431.245, and it falls below the standard of fill of container applicable thereto, unless
its label bears, in such manner and form as those regulations or rules specify, a state-
ment that it falls below such standard;

(j) unless its label bears:

(1) the common or usual name of the food, if any; and

(2) in case it is fabricated from two or more ingredients, the common or usual name
of each such ingredient, and if the food purports to be a beverage containing vegetable
or fruit juice, a statement with appropriate prominence on the information panel of
the total percentage of the fruit or vegetable juice contained in the food; except that
spices, flavorings, and colors not required to be certified under Section 721(c) [706(e)]
of the federal Act, other than those sold as such, may be designated as spices, flavor-
ings, and colors, without naming each; provided that, to the extent that compliance
with the requirements of this subdivision is impractical or results in deception or
unfair competition, exemptions shall be established by department rules [of-the be s_ ;

(k) if it purports to be or is represented for special dietary uses, unless its label bears
such information concerning its vitamin, mineral, and other dietary properties as the ex-
ecutive commissioner [board] determines to be, and by rule prescribed, as necessary in
order to fully inform purchasers as to its value for such uses;

(1) if it bears or contains any artificial flavoring, artificial coloring, or chemical preser-
vative, unless it bears labeling stating that fact; provided that, to the extent that compli-
ance with the requirements of this subsection is impracticable, exemptions shall be
established by department rules [of the beard]. The provisions of this subsection and
Subsections (h) and (j) with respect to artificial coloring do not apply in the case of but-
ter, cheese, and ice cream;

(m) if it is a raw agricultural commodity that is the produce of the soil and bears or
contains a pesticide chemical applied after harvest, unless the shipping container of the
commodity bears labeling that declares the presence of the chemical in or on the com-
modity and the common or usual name and the function of the chemical, except that the
declaration is not required while the commodity, after removal from the shipping
container, is being held or displayed for sale at retail out of the container in accordance
with the custom of the trade;

(n) if it is a product intended as an ingredient of another food and if used according to
the directions of the purveyor will result in the final food product being adulterated or
misbranded;

(o) if it is a color additive, unless its packaging and labeling are in conformity with
the packaging and labeling requirements applicable to the color additive as may be
contained in regulations issued under Section 721 [W6] of the federal Act;

(p) if its packaging or labeling is in violation of an applicable regulation issued under
Section 3 or 4 of the federal [Fe a+] Poison Prevention Packaging Act of 1970 (15
U.S.C. 1472 or 1473 [1491 et seq.);

(q)(1) [(q) ift i .nt.ns. sa" ha.., u nless it label and labling and retal display
--- 1-y with the reimnts of Setn 40(e and 4083) of the federal Aet-
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[(r) if it Ceentaino scarii and isf @&rdfor snie, but notfor imeiateveesoarpton,
at a retail establishment, unless the retail establishment displays prominentl, whr
the food is held for sale, notice that is provided bythe manufattrer of the food under
Scction 408(o)(2) of the federal Act for zosasr cenccrnng the information required
by Soction 408(p) of the federal Act to be on food labels and labeling;

[(s-X--)] if it is a food intended for human consumption and is offered for sale, unless its
label or labeling bears nutrition information that provides:

(A)(i) the serving size that is an amount customarily consumed and that is
expressed in a common household measure that is appropriate to the food; or

(ii) if the use of the food is not typically expressed in a serving size, the common
household unit of measure that expresses the serving size of the food;

(B) the number of servings or other units of measure per container;

(C) the total number of calories in each serving size or other unit of measure that
are:

(i) derived from any source; and

(ii) derived from fat;

(D) the amount of total fat, saturated fat, cholesterol, sodium, total carbohydrates,
complex carbohydrates, sugar, dietary fiber, and total protein contained in each
serving size or other unit of measure; and

(E) any vitamin, mineral, or other nutrient required to be placed on the label and
labeling of food under the federal Act; or

(2)(A) if it is a food distributed at retail in bulk display cases, or a food received in
bulk containers, unless it has nutrition labeling prescribed by the secretary; and

(B) if the secretary determines it is necessary, nutrition labeling will be manda-
tory for raw fruits, vegetables, and fish, including freshwater or marine finfish,
crustaceans, mollusks including shellfish, amphibians, and other forms of aquatic
animal life, except that:

(3)(A) Subdivisions (1) and (2) do not apply to food:

(i) that is served in restaurants or other establishments in which food is served
for immediate human consumption or that is sold for sale or use in those establish-
ments;

(ii) that is processed and prepared primarily in a retail establishment, that is
ready for human consumption, that is of the type described in Subparagraph (i),
that is offered for sale to consumers but not for immediate human consumption in
the establishment, and that is not offered for sale outside the establishment;

(iii) that is an infant formula subject to Section 412 of the federal Act;

(iv) that is a medical food as defined in Section 5(b) of the Orphan Drug Act (21
U.S.C. Section 360ee(b)); or

(v) that is described in Section 405, clause (2), of the federal Act;

(B) Subdivision (1) does not apply to the label of a food if the secretary determines
by regulation that compliance with that subdivision is impracticable because the
package of the food is too small to comply with the requirements of that subdivision
and if the label of that food does not contain any nutrition information;

(C) if the secretary determines that a food contains insignificant amounts of all
the nutrients required by Subdivision (1) to be listed in the label or labeling of food,
the requirements of Subdivision (1) do not apply to the food if the label, labeling, or
advertising of the food does not make any claim with respect to the nutritional
value of the food, provided that if the secretary determines that a food contains in-
significant amounts of more than half the nutrients required by Subdivision (1) to
be in the label or labeling of the food, the amounts of those nutrients shall be stated
in a simplified form prescribed by the secretary;
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(D) if a person offers food for sale and has annual gross sales made or business
done in sales to consumers that is not more than $500,000 or has annual gross sales
made or business done in sales of food to consumers that is not more than $50,000,
the requirements of this subsection do not apply to food sold by that person to
consumers unless the label or labeling of food offered by that person provides nutri-
tion information or makes a nutrition claim;

(E) if foods are subject to Section 411 of the federal Act, the foods shall comply
with Subdivisions (1) and (2) in a manner prescribed by the rules; and

(F) if food is sold by a food distributor, Subdivisions (1) and (2) do not apply if the
food distributor principally sells food to restaurants or other establishments in
which food is served for immediate human consumption and the food distributor
does not manufacture, process, or repackage the food it sells;

(r) [(t-)] if it is a food intended for human consumption and is offered for sale, and a
claim is made on the label, labeling, or retail display relating to the nutrient content or
a nutritional quality of the food to a specific disease or condition of the human body,
except as permitted by Section 403(r) of the federal Act; or

(s) [(t)] if it is a food intended for human consumption and its label, labeling, and
retail display do not comply with the requirements of Section 403(r) of the federal Act
pertaining to nutrient content and health claims.

SECTION 3.0966. Section 431.083, Health and Safety Code, is amended to read as
follows:

Sec. 431.083. FOOD LABELING EXEMPTIONS. (a) Except as provided by Subsec-
tion (c), the executive commissioner [board] shall adopt rules exempting from any label-
ing requirement of this chapter:

(1) small open containers of fresh fruits and fresh vegetables; and

(2) food that is in accordance with the practice of the trade, to be processed, labeled,
or repacked in substantial quantities at establishments other than those where
originally processed or packed, on conditions that the food is not adulterated or mis-
branded under the provisions of this chapter when removed from the processing, label-
ing, or repacking establishment.

(b) Food labeling exemptions adopted under the federal Act apply to food in this state
except as modified or rejected by department rules [adopted by th board ].

(c) The executive commissioner [board] may not adopt rules under Subsection (a) to
exempt foods from the labeling requirements of Sections 403(q) and (r) of the federal
Act.

SECTION 3.0967. Section 431.084, Health and Safety Code, is amended to read as
follows:

Sec. 431.084. EMERGENCY PERMITS FOR FOODS CONTAMINATED WITH
MICROORGANISMS. (a) The department [eommissioe r] shall provide for the issuance
of temporary permits to a manufacturer, processor, or packer of a class of food in any lo-
cality that provides conditions for the manufacture, processing, or packing for the class
of food as necessary to protect the public health only if the department [eoi"i]ssioner]
finds after investigation that:

(1) the distribution in this state of a class of food may, because the food is contami-
nated with microorganisms during the manufacture, processing, or packing of the food
in any locality, be injurious to health; and

(2) the injurious nature of the food cannot be adequately determined after the food
has entered commerce.

(b) The executive commissioner [board] by rule shall establish standards and
procedures for the enforcement of this section.

(c) During the period for which permits are issued for a class of food determined by
the department [e issioner] to be injurious under Subsection (a), a person may not
introduce or deliver for introduction into commerce the food unless the person is a
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manufacturer, processor, or packer who has a permit issued by the department [eetnmis
sion]er as authorized by rules adopted under this section.

(d) The department [commissioner] may immediately suspend a permit issued under
this section if a condition of the permit is violated. An immediate suspension is effective
on notice to the permit holder.

(e) A holder of a permit that has been suspended may at any time apply for the rein-
statement of the permit. Immediately after a hearing and an inspection of the permit'
holder's establishment, the department [commiesioner] shall reinstate the permit if ade-
quate measures have been taken to comply with and maintain the conditions of the
permit as originally issued or as amended.

(f) A permit holder shall provide access to the permit holder's factory or establishment
to the department [an authorizd agent] to allow the department [agert] to determine
whether the permit holder complies with the conditions of the permit. Denial of access is
grounds for suspension of the permit until the permit holder freely provides the access.

SECTION 3.0968. Section 431.111, Health and Safety Code, is amended to read as
follows:

Sec. 431.111. ADULTERATED DRUG OR DEVICE. A drug or device shall be deemed
to be adulterated:

(a)(1) if it consists in whole or in part of any filthy, putrid, or decomposed substance;
or

(2)(A) if it has been prepared, packed, or held under insanitary conditions whereby
it may have been contaminated with filth, or whereby it may have been rendered
injurious to health; or

(B) if it is a drug and the methods used in, or the facilities or controls used for, its
manufacture, processing, packing, or holding do not conform to or are not operated
or administered in conformity with current good manufacturing practice to assure
that such drug meets the requirements of this chapter as to safety and has the
identity and strength, and meets the quality and purity characteristics, which it
purports or is represented to possess; or

(3) if its container is composed, in whole or in part, of any poisonous or deleterious
substance which may render the contents injurious to health; or

(4) if it:

(A) bears or contains, for purposes of coloring only, a color additive that is unsafe
under Section 431.161(a); or

(B) is a color additive, the intended use of which in or on drugs or devices is for
purposes of coloring only, and is unsafe under Section 431.161(a); or

(5) if it is a new animal drug that is unsafe under Section 512 of the federal Act;

(b) if it purports to be or is represented as a drug, the name of which is recognized in
an official compendium, and its strength differs from, or its quality or purity falls below,
the standards set forth in such compendium. Such determination as to strength, quality
or purity shall be made in accordance with the tests or methods of assay set forth in
such compendium, or in the absence of or inadequacy of such tests or methods of assay,
those prescribed under the authority of the federal Act. No drug defined in an official
compendium shall be deemed to be adulterated under this subsection [paragraph]
because it differs from the standards of strength, quality, or purity therefor set forth in
such compendium, if its difference in strength, quality, or purity from such standards is
plainly stated on its label. Whenever a drug is recognized in The [the] United States
Pharmacopeia and The [ ........ e .if. National Formulary (USP-NF), it shall be
subject to the requirements of the USP-NF [.nte. States Pharmap.....i. Nattal

(c) if it is not subject to Subsection [the pru. tsun of Paragraph] (b) and its strength
differs from, or its purity or quality falls below, that which it purports or is represented
to possess;

Ch. 1, § 3.0967



84th LEGISLATURE-REGULAR SESSION

(d) if it is a drug and any substance has been:

(1) mixed or packed therewith so as to reduce its quality or strength; or

(2) substituted wholly or in part therefor;

(e) if it is, or purports to be or is represented as, a device that is subject to a perfor-
mance standard established under Section 514 of the federal Act, unless the device is in
all respects in conformity with the standard;

(f)(1) if it is a class III device:'

(A)(i) that is required by a regulation adopted under Section 515(b) of the federal
Act to have an approval under that section of an application for premarket approval
and that is not exempt from Section 515 as provided by Section 520(g) of the federal
Act; and

(ii)(I) for which an application for premarket approval or a notice of completion
of a product development protocol was not filed with the United States Food and
Drug Administration by the 90th day after the date of adoption of the regulation;
or

(II) for which that application was filed and approval was denied or
withdrawn, for which that notice was filed and was declared incomplete, or for
which approval of the device under the protocol was withdrawn;

(B) that was classified under Section 513(f) of the federal Act into class III, which
under Section 515(a) of the federal Act is required to have in effect an approved ap-
plication for premarket approval, that is not exempt from Section 515 as provided
by Section 520(g) of the federal Act, and that does not have the application in effect;
or

(C) that was classified under Section 520(1) of the federal Act into class III, which
under that section is required to have in effect an approved application under Sec-
tion 515 of the federal Act, and that does not have the application in effect, except
that:

(2)(A) in the case of a device classified under Section 513(f) of the federal Act into
class III and intended solely for investigational use, Subdivision (1)(B) does not apply
to the device during the period ending on the 90th day after the date of adoption of the
regulations prescribing the procedures and conditions required by Section 520(g)(2) of
the federal Act; and

(B) in the case of a device subject to a regulation adopted under Section 515(b) of
the federal Act, Subdivision (1) does not apply to the device during the period end-
ing on whichever of the following dates occurs later:

(i) the last day of the 30-day calendar month beginning after the month in
which the classification of the device into class III became effective under Section
513 of the federal Act; or

(ii) the 90th day after the date of adoption of the regulation;

(g) if it is a banned device;

(h) if it is a device and the methods used in, or the facilities or controls used for its
manufacture, packing, storage, or installations are not in conformity with applicable
requirements under Section 520(f)(1) of the federal Act or an applicable condition as
prescribed by an order under Section 520(f)(2) of the federal Act; or

(i) if it is a device for which an exemption has been granted under Section 520(g) of
the federal Act for investigational use and the person who was granted the exemption or
any investigator who uses the device under the exemption fails to comply with a require-
ment prescribed by or under that section.

SECTION 3.0969. Sections 431.113(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner shall [boad is dir.td to] adopt rules exempting from
any labeling or packaging requirement of this chapter drugs and devices that are, in ac-
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cordance with the practice of the trade, to be processed, labeled, or repacked in
substantial quantities at establishments other than those where originally processed or
packaged on condition that such drugs and devices are not adulterated or misbranded
under the provisions of this chapter on removal from such processing, labeling, or
repacking establishment.

(b) Drugs and device labeling or packaging exemptions adopted under the federal Act
shall apply to drugs and devices in this state except insofar as modified or rejected by
department rules [of-the b ar ].

SECTION 3.0970. Section 431.114, Health and Safety Code, is amended to read as
follows:

Sec. 431.114. NEW DRUGS. (a) A person shall not sell, deliver, offer for sale, hold
for sale or give away any new drug unless:

(1) an application with respect thereto has been approved and the approval has not
been withdrawn under Section 505 of the federal Act; and

(2) a copy of the letter of approval or approvability issued by the United States
[Federal] Food and Drug Administration is on file with the department [emmissio er]
if the product is manufactured in this state.

(b) A person shall not use in or on human beings or animals a new drug or new
animal drug limited to investigational use unless the person has filed with the United
States [Federa] Food and Drug Administration a completed and signed investigational
new drug (IND) application ["Notiee of claimedinvetiga onal exemption for a new
rug--"frn] in accordance with 21 C.F.R. 312.20-312.38 [.. .(980)] and the exemp-

tion has not been terminated. The drug shall be plainly labeled in compliance with Sec-
tion 505(i) of the federal Act.

(c) This section shall not apply:

(1) to any drug that is not a new drug as defined in the federal Act;

(2) to any drug that is licensed under the Public Health Service [Serviees] Act [of
i-- y- -, 944] (42 U.S.C. 201 et seq.); or

(3) to any drug approved by the department [eommisiee r] by the authority of any
prior law.

SECTION 3.0971. Section 431.115(c), Health and Safety Code, is amended to read as
follows:

(c) This section does not apply to any drug:

(1) licensed under the virus-serum-toxin law of March 4, 1913 (21 U.S.C. 151-159);

(2) approved by the United States Department of Agriculture; or

(3) approved by the department [emmissioner] by the authority of any prior law.

SECTION 3.0972. Section 431.116(f), Health and Safety Code, is amended to read as
follows:

(f) Notwithstanding any other state law, pricing information disclosed by manufactur-
ers or labelers under this section may be provided by the department only to the
Medicaid vendor drug [p.ehase] program for its sole use. The Medicaid vendor drug
[p.ehase] program may use the information only as necessary to administer its drug
programs, including Medicaid drug programs.

SECTION 3.0973. Section 431.117, Health and Safety Code, is amended to read as
follows:

Sec. 431.117. PRIORITY FOR HEALTH CARE PROVIDERS IN DISTRIBUTION
OF INFLUENZA VACCINE. The executive commissioner [of the Health and H.
Se-ve C i . I shall study the wholesale distribution of influenza vaccine in this
state to determine the feasibility of implementing a system that requires giving a prior-
ity in filling orders for influenza vaccine to physicians and other licensed health care
providers authorized to administer influenza vaccine over retail establishments. The ex-
ecutive commissioner may implement such a system if it is determined to be feasible.
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SECTION 3.0974. Section 431.142, Health and Safety Code, is amended to read as
follows:

Sec. 431.142. MISBRANDED COSMETIC. (1) A cosmetic shall be deemed to be
misbranded:

(a) if:

(1) its labeling is false or misleading in any particular; and

(2) its labeling or packaging fails to conform with the requirements of Section
431.181;

(b) if in package form unless it bears a label containing (1) the name and place of
business of the manufacturer, packer, or distributor; and (2) an accurate statement of
the quantity of the contents in terms of weight, measure or numerical count, which
statement shall be separately and accurately stated in a uniform location on the principal
display panel of the label; provided, that under Subdivision (2) reasonable variations
shall be permitted, and exemptions as to small packages shall be established by regula-
tions prescribed by department rules [adopted by the boar;d]

(c) if any word, statement, or other information required by or under authority of this
chapter to appear on the label or labeling is not prominently placed thereon with such
conspicuousness (as compared with other words, statements, designs, or devices, in the
labeling) and in such terms as to render it likely to be read and understood by the
ordinary individual under customary conditions of purchase and use;

(d) if its container is so made, formed, or filled as to be misleading;

(e) if it is a color additive, unless its packaging and labeling are in conformity with
the packaging and labeling requirements, applicable to the color additive, prescribed
under Section 721 [R0] of the federal Act. This subsection shall not apply to packages of
color additives which, with respect to their use for cosmetics, are marketed and intended
for use only in or on hair dyes, as defined by Section 431.141(a); or

(f) if its packaging or labeling is in violation of an applicable regulation issued pursu-
ant to Section 3 or 4 of the federal [Federal] Poison Prevention Packaging Act of 1970
(15 U.S.C. 1472 or 1473).

(2) The executive commissioner [boatrdl shall adopt rules exempting from any label-
ing requirement of this chapter cosmetics that are in accordance with the practice of
the trade, to be processed, labeled, or repacked in substantial quantities at an
establishment other than the establishment where it was originally processed or
packed, on condition that the cosmetics are not adulterated or misbranded under the
provisions of this chapter on removal from the processing, labeling, or repacking
establishment. Cosmetic labeling exemptions adopted under the federal Act shall ap-
ply to cosmetics in this state except insofar as modified or rejected by department
rules [adj ted by the beard .

SECTION 3.0975. Sections 431.161(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board], whenever public health or other considerations
in the state so require or on the petition of an interested party, may adopt rules prescrib-
ing tolerances for any added, poisonous, or deleterious substances, food additives,
pesticide chemicals in or on raw agricultural commodities, or color additives, including
zero tolerances and exemptions from tolerances in the case of pesticide chemicals in or
on raw agricultural commodities. The rules [rule] may prescribe the conditions under
which a food additive or a color additive may be safely used and may prescribe exemp-
tions if the food additive or color additive is to be used solely for investigational or exper-
imental purposes. Rules adopted under this section limiting the quantity of poisonous or
deleterious substances in food must provide equal or stricter standards than those
adopted by the federal Food and Drug Administration or its successor. A person petition-
ing for the adoption of a rule shall establish by data submitted to the executive commis-
sioner [beard] that a necessity exists for the rule and that its effect will not be
detrimental to the public health. If the data furnished by the petitioner are not sufficient
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to allow the executive commissioner [board] to determine whether the rules should be
adopted, the executive commissioner [boaft'] may require additional data to be submitted.
The petitioner's failure to comply with the request is sufficient grounds to deny the
request. In adopting rules relating to those substances, the executive commissioner
[board] shall consider, among other relevant factors, the following information furnished
by the petitioner, if any:

(1) the name and all pertinent information concerning the substance, including, if
available, its chemical identity and composition, a statement of the conditions of the
proposed use, directions, recommendations, and suggestions, specimens of proposed
labeling, all relevant data bearing on the physical or other technical effect, and the
quantity required to produce that effect;

(2) the probable composition of any substance formed in or on a food, drug, or
cosmetic resulting from the use of that substance;

(3) the probable consumption of that substance in the diet of man and animals, tak-
ing into account any chemically or pharmacologically related substance in the diet;

(4) safety factors that, in the opinion of experts qualified by scientific training and
experience to evaluate the safety of those substances for the use or uses for which they
are proposed to be used, are generally recognized as appropriate for the use of animal
experimentation data;

(5) the availability of any needed practicable methods of analysis for determining
the identity and quantity of:

(A) that substance in or on an article;

(B) any substance formed in or on an article because of the use of that substance;
and

(C) the pure substance and all intermediates and impurities; and

(6) facts supporting a contention that the proposed use of that substance will serve
a useful purpose.

(c) The executive [Notwithstanding SetiG 11.013 ani-d 12.091, the] commissioner
may adopt emergency rules under Chapter 2001, Government Code, to establish toler-
ance levels of poisonous or deleterious substances in food.

SECTION 3.0976. Section 431.181(d), Health and Safety Code, is amended to read as
follows:

(d) Whenever the executive commissioner [board] determines that rules containing
prohibitions or requirements other than those prescribed by Subsection (a) are necessary
to prevent the deception of consumers or to facilitate value comparisons as to any
consumer commodity, the executive commissioner [btard] shall adopt with respect to that
commodity rules effective to:

(1) establish and define standards for the characterization of the size of a package
enclosing any consumer commodity, which may be used to supplement the label state-
ment of net quantity of contents of packages containing such commodity, but this
subdivision [paragraphl shall not be construed as authorizing any limitation on the
size, shape, weight, dimensions, or number of packages that may be used to enclose
any commodity;

(2) regulate the placement on any package containing any commodity, or on any
label affixed to the commodity, of any printed matter stating or representing by
implication that such commodity is offered for retail sale at a price lower than the
ordinary and customary retail sale price or that a retail sale price advantage is ac-
corded to purchasers thereof by reason of the size of that package or the quantity of its
contents;

(3) require that the label on each package of a consumer commodity (other than one
which is a food within the meaning of Section 431.002 [44-OO....6]) bear:

(A) the common or usual name of the consumer commodity, if any; and

(B) in case the consumer commodity consists of two or more ingredients, the com-
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mon or usual name of each ingredient listed in order of decreasing predominance,
but nothing in this paragraph shall be deemed to require that any trade secret be
divulged; or
(4) prevent the nonfunctional slack-fill of packages containing consumer

commodities. For the purpose of this subdivision, a package shall be deemed to be
nonfunctionally slack-filled if it is filled of substantially less than its capacity for
reasons other than:

(A) protection of the contents of the package; or

(B) the requirements of the machine used for enclosing the contents in the
package.

SECTION 3.0977. Section 431.183(c), Health and Safety Code, is amended to read as
follows:

(c) The executive commissioner [board] by rule shall authorize the advertisement of a
drug having a curative or therapeutic effect for a disease listed under Subsection (a) if
the executive commissioner [board] determines that an advance in medical science has
made any type of self-medication safe for the disease. The executive commissioner [board]
may impose conditions and restrictions on the advertisement of the drug necessary in
the interest of public health.

SECTION 3.0978. Section 431.2031(c), Health and Safety Code, is amended to read
as follows:

(c) The department may issue a license to a person who engages in the wholesale dis-
tribution of drugs outside this state to engage in the wholesale distribution of drugs in
this state, if after an examination of the reports of the person's compliance history and
current compliance record, the department determines that the person is in compliance
with this subchapter and department [the-board's] rules.

SECTION 3.0979. Section 431.204(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [of the Health and Hun SenviCe. , ma__; .-s.. by
rule shall set the fees in amounts that allow the department to recover the biennial
expenditures of state funds by the department in:

(1) reviewing and acting on a license;

(2) amending and renewing a license;

(3) inspecting a licensed facility; and

(4) implementing and enforcing this subchapter, including a rule or order adopted
or a license issued under this subchapter.

SECTION 3.0980. Sections 431.207(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The department [cammissiner of state health serviee] may refuse an application
for a license or may suspend or revoke a license if the applicant or licensee:

(1) has been convicted of a felony or misdemeanor that involves moral turpitude;

(2) is an association, partnership, or corporation and the managing officer has been
convicted of a felony or misdemeanor that involves moral turpitude;

(3) has been convicted in a state or federal court of the illegal use, sale, or
transportation of intoxicating liquors, narcotic drugs, barbiturates, amphetamines,
desoxyephedrine, their compounds or derivatives, or any other dangerous or habit-
forming drugs;

(4) is an association, partnership, or corporation and the managing officer has been
convicted in a state or federal court of the illegal use, sale, or transportation of
intoxicating liquors, narcotic drugs, barbiturates, amphetamines, desoxyephedrine,
their compounds or derivatives, or any other dangerous or habit-forming drugs;

(5) has not complied with this chapter or the rules implementing this chapter;
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(6) has violated Section 431.021(l)(3), relating to the counterfeiting of a drug or the
sale or holding for sale of a counterfeit drug;

(7) has violated Chapter 481 or 483;

(8) has violated the rules of the public safety director of the Department of Public
Safety, including being responsible for a significant discrepancy in the records that
state law requires the applicant or licensee to maintain; or

(9) fails to complete a license application or submits an application that contains
false, misleading, or incorrect information or contains information that cannot be veri-
fied by the department.

(b) The executive commissioner [of the Health and H umn C2mmisin by
rule shall establish minimum standards required for the issuance or renewal of a license
under this subchapter.

SECTION 3.0981. Section 431.208(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [departmer l shall adopt rules to implement this
section.

SECTION 3.0982. Sections 431.2211(b) and (e), Health and Safety Code, are
amended to read as follows:

(b) An exemption from the licensing requirements prescribed by this subchapter does
not exempt the person from other provisions prescribed by this subchapter or from rules
adopted by the executive commissioner [board] to administer and enforce those provisions.

(e) A food wholesaler that is not required to obtain a license for a place of business
under Subsection (d) shall register that place of business with the department. The exec-
utive commissioner [depatment] shall adopt rules for the registration of food wholesal-
ers under this section.

SECTION 3.0983. Section 431.222(a), Health and Safety Code, is amended to read as
follows:

(a) Except as provided by Section 431.2211, a food manufacturer, food wholesaler, or
warehouse operator in this state must apply for and obtain from the department every
two years [eaeh-yearl a license for each place of business that the food manufacturer,
food wholesaler, or warehouse operator operates in this state. The food manufacturer,
food wholesaler, or warehouse operator must pay a licensing fee for each establishment.

SECTION 3.0984. Section 431.223(b), Health and Safety Code, is amended to read as
follows:

(b) The license application must be signed, verified, and filed on a form furnished by
the department according to department [the] rules [adopt by the board].

SECTION 3.0985. Sections 431.224(a), (b), (c), and (e), Health and Safety Code, are
amended to read as follows:

(a) The department [board] shall collect fees for:

(1) a license that is filed or renewed;

(2) a license that is amended, including a notification of a change in the location of a
licensed place of business required under Section 431.2251; and

(3) an inspection performed to enforce this subchapter and rules adopted under this
subchapter.

(b) The department [board] may charge [amnual] fees every two years.

(c) The executive commissioner [board] by rule shall set the fees in amounts that allow
the department to recover the biennial [at least 60. prc ,nt of the annuall expenditures
of state funds by the department in:

(1) reviewing and acting on a license;

(2) amending and renewing a license;
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(3) inspecting a licensed facility; and
(4) implementing and enforcing this subchapter, including a rule or order adopted

or a license issued under this subchapter.

(e) All license fees received by the department under this subchapter shall be
deposited in the state treasury to the credit of the food and drug registration account
[iccnse f c fund].

SECTION 3.0986. Sections 431.2245(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The department [' mmissione ] shall establish a system for processing licensing
fees under this chapter, including vended water facility licensing fees.

(c) The comptroller shall cooperate with the department [eom "ssione ] in developing
the fee processing system.

SECTION 3.0987. Section 431.225, Health and Safety Code, is amended to read as
follows:

Sec. 431.225. EXPIRATION DATE. (a) The executive commissioner [board] by rule
may provide that licenses expire on different dates [during the year].

(b) If [For the.. year .. , h ] the license expiration date is changed, license fees [pay-
able on or before .S.ptemr 1 shall be prorated so that each license holder pays only
that portion of the license fee allocable to the number of months during which the
license is valid. On renewal of the license on the new expiration date, the total license
renewal fee is payable.

SECTION 3.0988. Section 431.2251, Health and Safety Code, is amended to read as
follows:

Sec. 431.2251. CHANGE IN LOCATION OF PLACE OF BUSINESS. Not later than
the 31st day before the date of the change, the license holder shall notify in writing the
department [eo... s--" .... the .m-isner- designee] of the license holder's intent
to change the location of a licensed place of business. The notice shall include the ad-
dress of the new location and the name and residence address of the individual in charge
of the place of business. Not later than the 10th day after the completion of the change
of location, the license holder shall forward to the department [-"mmissioner or the eo.
missioner's d esgne the name and residence address of the individual in charge of the
new place of business. Notice is considered adequate if the license holder provides the
intent and verification notices to the department [commissioner or the .... i-'on-'s..
designee] by certified mail, return receipt requested, mailed to the central office of the
department.

SECTION 3.0989. Section 431.226, Health and Safety Code, is amended to read as
follows:

Sec. 431.226. REFUSAL TO GRANT LICENSE; SUSPENSION OR REVOCATION
OF LICENSE. (a) The department [o ssion] may refuse an application for a
license or may suspend or revoke a license.

(b) The executive commissioner [board] by rule shall establish minimum standards for
granting and maintaining a license. In adopting rules under this section, the executive
commissioner [board] shall:

(1) ensure that the minimum standards prioritize safe handling of fruits and
vegetables based on known safety risks, including any history of outbreaks of food-
borne communicable diseases; and

(2) consider acceptable produce safety standards developed by a federal agency,
state agency, or university.

(c) The refusal or the suspension or revocation of a license by the department [eom-
missioner] and the appeal from that action are governed by the procedures for a
contested case hearing under Chapter 2001, Government Code.

SECTION 3.0990. Section 431.227(d), Health and Safety Code, is amended to read as
follows:
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(d) The executive commissioner [of the Health and Human Services Commiss"on]
shall adopt rules to implement this section.

SECTION 3.0991. Sections 431.241(a), (b), (c), (d), (e), and (g), Health and Safety
Code, are amended to read as follows:

(a) The executive commissioner [board] may adopt rules for the efficient enforcement
of this chapter.

(b) The executive commissioner [board] may conform [i-t] rules adopted under this
chapter, if practicable, with regulations adopted under the federal Act.

(c) The enumeration of specific federal laws and regulations in Sections 431.244 and
431.245 does not limit the general authority granted to the executive commissioner
[board] in Subsection (b) to conform [i-s] rules adopted under this chapter to those
adopted under the federal Act.

(d) The executive commissioner [board] may adopt the federal regulations issued by
the secretary pursuant to the Prescription Drug Marketing Act of 1987 (21 U.S.C. Sec-
tions 331, 333, 353, and 381), as necessary or desirable so that the state wholesale drug
distributor licensing program in Subchapter N [I of this-chaptr] may achieve compli-
ance with that Act.

(e) The executive commissioner [board ande the Texas Departmen..t of Human . -i]
shall not establish a drug formulary that restricts by any prior or retroactive approval
process a physician's ability to treat a patient with a prescription drug that has been ap-
proved and designated as safe and effective by the United States Food and Drug
Administration, in compliance with federal law and subject to review by the executive
commissioner [exas Bep tment of Humran Sv iees, Vendor Drug Advisory
stibaLtfflflmttey].

(g) The department may assess a fee for the issuance of a certificate of free sale and
another certification issued under this chapter. The executive commissioner [board] by
rule shall set each fee in an amount sufficient to recover the cost to the department of
issuing the particular certificate.

SECTION 3.0992. Section 431.244, Health and Safety Code, is amended to read as
follows:

Sec. 431.244. FEDERAL REGULATIONS ADOPTED AS STATE RULES. (a) A
regulation adopted by the secretary under the federal Act concerning pesticide chemicals,
food additives, color additives, special dietary use, processed low acid food, acidified food,
infant formula, bottled water, or vended bottled water is a rule for the purposes of this
chapter, unless the executive commissioner [board] modifies or rejects the rule.

(b) A regulation adopted under the Fair Packaging and Labeling Act (15 U.S.C. 1451
et seq.) is a rule for the purposes of this chapter, unless the executive commissioner
[board] modifies or rejects the rule. The executive commissioner [board] may not adopt a
rule that conflicts with the labeling requirements for the net quantity of contents
required under Section 4 of the Fair Packaging and Labeling Act (15 U.S.C. 1453) and
the regulations adopted under that Act.

(c) A regulation adopted by the secretary under Sections 403(b) through (i) of the
federal Act is a rule for the purposes of this chapter unless the executive commissioner
[board] modifies or rejects the rule. The executive commissioner [board] may not adopt a
rule that conflicts with the limitations provided by Sections 403(q) and (r) of the federal
Act.

(d) A federal regulation that this section provides as a rule for the purposes of this
chapter is effective:

(1) on the date that the regulation becomes effective as a federal regulation; and

(2) whether or not the executive commissioner or department has fulfilled the
rulemaking provisions of Chapter 2001, Government Code.

(e) If the executive commissioner [board] modifies or rejects a federal regulation, the
executive commissioner [board] shall comply with the rulemaking provisions of Chapter
2001, Government Code.
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(f) For any federal regulation adopted as a state rule under this chapter, including a
regulation considered to be a rule for purposes of this chapter under Subsection (a), (b),
or (c), the department [Dcpartment of State Health Servics] shall provide on its Internet
website:

(1) a link to the text of the federal regulation;

(2) a clear explanation of the substance of and purpose for the regulation; and

(3) information on providing comments in response to any proposed or pending
federal regulation, including an address to which and the manner in which comments
may be submitted.

SECTION 3.0993. Sections 431.245(a), (b), (d), and (e), Health and Safety Code, are
amended to read as follows:

(a) A definition or standard of identity, quality, or fill of container of the federal Act is
a definition or standard of identity, quality, or fill of container in this chapter, except as
modified by department [boar4] rules.

(b) The executive commissioner [board] by rule may establish definitions and stan-
dards of identity, quality, and fill of container for a food if:

(1) a federal regulation does not apply to the food; and

(2) the executive commissioner [board] determines that adopting the rules will
promote honest and fair dealing in the interest of consumers.

(d) The department. [cmnmioner] may issue additional permits if the department
[eefiu]sioner] determines that:

(1) it is necessary for the completion of an otherwise adequate investigation; and

(2) the interests of consumers are safeguarded.

(e) A permit issued under Subsection (d) is subject to the terms and conditions of
department [boarld rules.

SECTION 3.0994. Section 431.246, Health and Safety Code, is amended to read as
follows:

Sec. 431.246. REMOVAL OF ADULTERATED ITEM FROM STORES. The executive
commissioner [board] shall adopt rules that provide a system for removing adulterated
items from the shelves of a grocery store or other retail establishment selling those
items.

SECTION 3.0995. Section 431.248(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [department] and the Department of Agriculture shall
adopt the memorandum of understanding as a rule.

SECTION 3.0996. Section 431.249, Health and Safety Code, is amended to read as
follows:

Sec. 431.249. DISSEMINATION OF INFORMATION. (a) The department [comis
sionef] may publish reports summarizing the judgments, decrees, and court orders
rendered under this chapter, including the nature and disposition of the charge.

(b) The department [cnmmi0 oMn r may disseminate information regarding a food,
drug, device, or cosmetic in a situation that the department [eommnssionef] determines
to involve imminent danger to health or gross deception of consumers.

(c) This. section does not prohibit the department [e'mm "iner] from collecting,
reporting, and illustrating the results of an investigation by the department
[emisieT.

SECTION 3.0997. Section 431.272(a), Health and Safety Code, is amended to read as
follows:

(a) Except as provided by Section 431.273, a person may not operate as a distributor
or manufacturer of devices in this state unless the person has a license from the depart-
ment [een mni-efief for each place of business.
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SECTION 3.0998. Section 431.273(b), Health and Safety Code, is amended to read as
follows:

(b) An exemption from the licensing requirements under this section does not consti-
tute an exemption from the other provisions of this chapter or the rules adopted by the
executive commissioner [board] to administer and enforce this chapter.

SECTION 3.0999. Sections 431.274(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) A person applying for a license under this subchapter shall provide, at a mini-
mum, the following information on a license application form furnished by the depart-
ment [com n irr]:

(1) the name under which the business is conducted;

(2) the address of each place of business that is licensed;

(3) the name and residence address of:

(A) the proprietor, if the business is a proprietorship;

(B) all partners, if the business is a partnership; or

(C) all principals, if the business is an association;

(4) the date and place of incorporation if the business is a corporation;

(5) the names and residence addresses of the individuals in an administrative capa-
city showing:

(A) the managing proprietor, if the business is a proprietorship;

(B) the managing partner, if the business is a partnership;

(C) the officers and directors, if the business is a corporation; or

(D) the persons in a managerial capacity, if the business is an association; and

(6) the residence address of an individual in charge of each place of business.

(b) The license application must be signed, verified, and completed in a manner
described in department [the] rules [adopted by the board .

SECTION 3.1000. Sections 431.276(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The department [board] may charge [annuall fees every two years.

(c) The executive commissioner [board] by rule shall set the fees in amounts that allow
the department to recover the biennial [at least 50 percenit of the annual] expenditures
of state funds by the department in:

(1) reviewing and acting on a license or renewal license;

(2) amending a license;

(3) inspecting a licensed facility; and

(4) implementing and enforcing this subchapter, including a rule or order adopted
or a license issued under this subchapter.

SECTION 3.1001. Section 431.278, Health and Safety Code, is amended to read as
follows:

Sec. 431.278. CHANGE OF LOCATION OF PLACE OF BUSINESS. (a) Not fewer
than 30 days in advance of the change, the licensee shall notify the department [eonmnis-
....... or ................. 's deignee] in writing of the licensee's intent to change the
location of a licensed place of business. The notice shall include the address of the new
location and the name and residence address of the individual in charge of the business
at the new location.

(b) Not later than the 10th day after the date of completion of the change of location,
the licensee shall notify the department [commisoner or th. .... mi...n ... o...e]
in writing to verify the change of location, the address of the new location, and the name
and residence address of the individual in charge of the business at the new address.
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(c) Notice is adequate if the licensee provides the intent and verification notices to the
department [c. offi~rr the et..'s. desg.e] by certified mail, return
receipt requested, mailed to the central office of the department.

SECTION 3.1002. Section 431.279, Health and Safety Code, is amended to read as
follows:

Sec. 431.279. REFUSAL TO LICENSE; SUSPENSION OR REVOCATION OF
LICENSE. (a) The department [eo " " ]issie] may refuse an application or may suspend
or revoke a license if the applicant or licensee:

(1) has been convicted of a felony or misdemeanor that involves moral turpitude;
(2) is an association, partnership, or corporation and the managing officer has been

convicted of a felony or misdemeanor that involves moral turpitude;
(3) has been convicted in a state or federal court of the illegal use, sale, or

transportation of intoxicating liquors, narcotic drugs, barbiturates, amphetamines,
desoxyephedrine, their compounds or derivatives, or any other dangerous or habit-
forming drugs;

(4) is an association, partnership, or corporation and the managing officer has been
convicted in a state or federal court of the illegal use, sale, or transportation of
intoxicating liquors, narcotic drugs, barbiturates, amphetamines, desoxyephedrine,
their compounds or derivatives, or any other dangerous or habit-forming drugs; or

(5) has not complied with this chapter or the [boatrd's] rules implementing this
chapter.

(b) The department [ " mmisioner] may refuse an application for a license or may
suspend or revoke a license if the department [ " issione ] determines from evidence
presented during a hearing that the applicant or licensee:

(1) has violated Section 431.021(0)(3), relating to the counterfeiting of a drug or the
sale or holding for sale of a counterfeit drug;

(2) has violated Chapter 481 (Texas Controlled Substances Act) or 483 (Dangerous
Drugs); or

(3) has violated the rules of the public safety director of the Department of Public
Safety, including being responsible for a significant discrepancy in the records that
state law requires the applicant or licensee to maintain.

(c) The refusal to license an applicant or the suspension or revocation of a license by
the department [c'mmi iotte] and the appeal from that action are governed by the
department's [boaid ] formal hearing procedures and the procedures for a contested case
hearing under Chapter 2001, Government Code.

SECTION 3.1003. Section 431.322(c), Health and Safety Code, is amended to read as
follows:

(c) The charitable drug donor shall use appropriate safeguards established by depart-
ment rule [the-board] to ensure that the drugs are not compromised or illegally diverted
while being stored or transported to the charitable medical clinic.

SECTION 3.1004. Section 431.323(e), Health and Safety Code, is amended to read as
follows:

(e) The donated drugs may be accepted and dispensed or administered by the
charitable medical clinic only in accordance with department rules [adopted by th
depate".

SECTION 3.1005. Section 431.324, Health and Safety Code, is amended to read as
follows:

Sec. 431.324. RULES. The executive commissioner [depar.mett.] shall adopt rules to
implement this subchapter that are designed to protect the public health and safety.

SECTION 3.1006. Section 431.4031(c), Health and Safety Code, is amended to read
as follows:
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(c) The executive commissioner [of the Health and Hu ie o mmiss.i.on. ] by
rule may exempt specific purchases of prescription drugs by state agencies and political
subdivisions of this state if the executive commissioner determines that the require-
ments of this subchapter would result in a substantial cost to the state or a political
subdivision of the state.

SECTION 3.1007. Section 431.404(d), Health and Safety Code, is amended to read as
follows:

(d) An applicant or license holder shall submit to the department any change in or
correction to the information required under this section in the form and manner
prescribed by [the] department rule.

SECTION 3.1008. Section 431.409(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [of the Health and Human Se e,, G.- omm ion] by
rule shall set the fees in amounts that are reasonable and necessary and allow the
department to recover the biennial expenditures of state funds by the department in:

(1) reviewing and acting on a license;

(2) amending and renewing a license;

(3) inspecting a licensed facility; and

(4) implementing and enforcing this subchapter, including a rule or order adopted
or a license issued under this subchapter.

SECTION 3.1009. Section 431.411(a), Health and Safety Code, is amended to read as
follows:

(a) A wholesale distributor shall receive prescription drug returns or exchanges from
a pharmacy or pharmacy warehouse in accordance with the terms and conditions of the
agreement between the wholesale distributor and the pharmacy or pharmacy warehouse.
An expired, damaged, recalled, or otherwise nonsalable prescription drug that is returned
to the wholesale distributor may be distributed by the wholesale distributor only to ei-
ther the original manufacturer or a third-party returns processor. The returns or ex-
changes, salable or otherwise, received by the wholesale distributor as provided by this
subsection, including any redistribution of returns or exchanges by the wholesale dis-
tributor, are not subject to the pedigree requirement under Section 431.412 if the returns
or exchanges are exempt from pedigree under:

(1) Section 4 [5G], Prescription Drug Marketing Act of 1987 (21 U.S.C. Section
353(c)(3)(B));

(2) the regulations adopted by the secretary to administer and enforce that Act; or

(3) the interpretations of that Act set out in the compliance policy guide of the
United States Food and Drug Administration.

SECTION 3.1010. Section 431.413(d), Health and Safety Code, is amended to read as
follows:

(d) The executive commissioner [of the Health and Human Servica Coimmission]
shall adopt rules to implement this section.

SECTION 3.1011. Sections 431.414(a), (a-i), and (b), Health and Safety Code, are
amended to read as follows:

(a) The department [commisioner of state hcalth arvic] may refuse an application
for a license or may suspend or revoke a license if the applicant or license holder:

(1) has been convicted of a felony or misdemeanor that involves moral turpitude;

(2) is an association, partnership, or corporation and the managing officer has been
convicted of a felony or misdemeanor that involves moral turpitude;

(3) has been convicted in a state or federal court of the illegal use, sale, or
transportation of intoxicating liquors, narcotic drugs, barbiturates, amphetamines,
desoxyephedrine, their compounds or derivatives, or any other dangerous or habit-
forming drugs;
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(4) is an association, partnership, or corporation and the managing officer has been
convicted in a state or federal court of the illegal use, sale, or transportation of
intoxicating liquors, narcotic drugs, barbiturates, amphetamines, desoxyephedrine,
their compounds or derivatives, or any other dangerous or habit-forming drugs;

(5) has not complied with this subchapter or the rules implementing this subchapter;
(6) has violated Section 431.021(l)(3), relating to the counterfeiting of a drug or the

sale or holding for sale of a counterfeit drug;

(7) has violated Chapter 481 or 483; or
(8) has violated the rules of the public safety director of the Department of Public

Safety, including being responsible for a significant discrepancy in the records that
state law requires the applicant or license holder to maintain.
(a-i) The department [eommissionr of state health sr--ic-] may suspend or revoke a

license if the license holder no longer meets the qualifications for obtaining a license
under Section 431.405.

(b) The executive commissioner [of the Health and Human Sv ve 0 C nnwssif by
rule shall establish minimum standards required for the issuance or renewal of a license
under this subchapter.

SECTION 3.1012. Sections 431.415(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The department [c............. of state health ,v -ies] shall issue an order requir-
ing a person, including a manufacturer, distributor, or retailer of a prescription drug, to
immediately cease distribution of the drug if the department [eoni isiner] determines
there is a reasonable probability that:

(1) a wholesale distributor has:

(A) violated this subchapter;
(B) falsified a pedigree; or

(C) sold, distributed, transferred, manufactured, repackaged, handled, or held a
counterfeit prescription drug intended for human use that could cause serious
adverse health consequences or death; and

(2) other procedures would result in unreasonable delay.

(c) If, after providing an opportunity for a hearing, the department [eommisioner -o
state health services] determines that inadequate grounds exist to support the actions
required by the order, the commissioner shall vacate the order.

SECTION 3.1013. Sections 432.003(6) and (7), Health and Safety Code, are amended
to read as follows:

(6) "Distressed merchandise" means any food, drug, device, or cosmetic that is
adulterated or misbranded for purposes of Section 431.081 (Adulterated Food), 431.082
(Misbranded Food), 431.111 (Adulterated Drug or Device), 431.112 (Misbranded Drug
or Device), 431.141 (Adulterated Cosmetic), or 431.142 (Misbranded Cosmetic), as
interpreted by department [beard] rule and judicial decision. The term includes a food,
drug, device, or cosmetic that:

(A) has lost its label or is otherwise unidentified;

(B) has been subjected to prolonged or improper storage;

(C) has been subjected for any reason to abnormal environmental conditions,
including temperature extremes, humidity, smoke, water, fumes, pressure, or radia-
tion;

(D) has been subjected to conditions that result in either its strength, purity, or
quality falling below that which it purports or is represented to possess; or

(E) may have been rendered unsafe or unsuitable for human consumption or use
for any reason other than those specified by this subdivision.

(7) "Drug" means an article or substance, other than a device, that is:
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(A) recognized in The [the-offieial] United States Pharmacopeia and The National
Formulary (USP-NF) or [ ......... i....] the Homoeopathic [,ffial H.m.opathi]
Pharmacopoeia of the United States (HPUS), [the offia el Natiol. F.... ,] or a
supplement to [any-off those publications;

(B) designed or intended for use in the diagnosis, cure, mitigation, treatment, or
prevention of disease in humans or other animals;

(C) intended to affect the structure or any function of the body of a human or
other animal, excluding food; or

(D) intended for use as a component of an article or substance specified by this
subdivision.

SECTION 3.1014. Sections 432.007(a), (b), and (e), Health and Safety Code, are
amended to read as follows:

(a) The department shall issue a license to an applicant who complies with Section
432.006 and who meets the minimum qualifications established by department rule [the
board].

(b) A license issued under this chapter expires two years [one-year] after the date of
issuance.

(e) A salvage operator or salvage broker shall display the license in accordance with
department [board] rules.

SECTION 3.1015. Section 432.008(b), Health and Safety Code, is amended to read as
follows:

(b) After an inspection to determine the license holder's compliance with department
[the] rules [adopted by- the board , the department shall renew the license of a license
holder who submits a reneval application and pays the renewal fee.

SECTION 3.1016. Sections 432.009(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner by rule [board] shall adopt, and the department shall
[eharge-,and] collect, fees for each license application or renewal application submitted
under this chapter and for inspections performed to enforce this chapter and the depart-
ment rules adopted under this chapter. [The board may harg the fe .. a.. ally.]

(b) Theexecutive commissioner [bo]rd] by rule shall set the fees in amounts that are
reasonable and necessary and allow [s..e.entfor] the. department to recover the bien-
nial [not less than half of the aetul an... expenditures of state funds by the depart-
ment to:

(1) review and act on licenses;

(2) amend and renew licenses;

(3) inspect establishments operated by license holders; and

(4) implement and enforce this chapter and rules and orders adopted and licenses
issued under this chapter.

SECTION 3.1017. Section 432.010, Health and Safety Code, is amended to read as
follows:

Sec. 432.010. DEPOSIT OF FEES [W4ND]. A fee collected by the department under
this chapter shall be deposited in the state treasury to the credit of the general revenue
[fod, drug, deviee, and ee e e, 's alvag] fund. [The f..d ma. be ....... to .impl
ment this ehapter.]

SECTION 3.1018. Section 432.011(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [board] shall adopt rules prescribing minimum stan-
dards or related requirements for:

(1) the operation of salvage establishments and salvage warehouses; and

(2) qualifications for licenses issued under this chapter.
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SECTION 3.1019. Sections 432.013(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) When there is an imminent threat to the health or safety of the public, the depart-
ment may suspend a license without notice in accordance with rules adopted by the exec-
utive commissioner [boaTd] for the emergency suspension of licenses.

(c) The department's hearing rules and the applicable provisions of Chapter 2001,
Government Code, govern a hearing [before the dp at m ent] for the denial, suspension,
emergency suspension, or revocation of a license and any appeal from that hearing.

SECTION 3.1020. Sections 432.021(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The department [em.issi.n.] may assess an administrative penalty against a
person who violates a rule adopted under Section 432.011 or an order adopted or license
issued under this chapter.

(b) In determining the amount of the penalty, the department [ " " ] shall
consider:

(1) the person's previous violations;

(2) the seriousness of the violation;

(3) any hazard to the health and safety of the public;

(4) the person's demonstrated good faith; and

(5) other matters as justice may require.

SECTION 3.1021. Sections 432.022(b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(b) If a hearing is held, an administrative law judge of the State Office of Administra-
tive Hearings [the commissinr] shall make findings of fact and shall issue a written
proposal for decision regarding the occurrence of the violation and the amount of the
penalty.

(c) If the person charged with the violation does not request a hearing, the depart-
ment [ "'n ] may assess a penalty after determining that a violation has oc-
curred and the amount of the penalty.

(d) After making a determination under this section that a penalty is to be assessed,
the department [eommissioner] shall issue an order requiring that the person pay the
penalty.

SECTION 3.1022. Section 432.023, Health and Safety Code, is amended to read as
follows:

Sec. 432.023. PAYMENT OF ADMINISTRATIVE PENALTY. (a) Not later than the
30th day after the date of issuance of an order finding that a violation has occurred, the
department [eoemisn4oner] shall inform the person against whom the order is issued of
the amount of the penalty.

(b) Not later than the 30th day after the date on which a decision or order charging a
person with a penalty is final, the person shall:

(1) pay the penalty in full; or

(2) file a petition for [if the person seeks judicial review of the department's order
contesting the amount of the penalty, the fact of the violation, or both.

(b-1) Within the period prescribed by Subsection (b), a person who files a petition for
judicial review may:

(1) stay enforcement of the penalty by:

(A) paying [scnd the amount @ the penalty to the court [eomnis,4onr] for place-
ment in an escrow account; or

(B) posting [post] with the court [eon "is o ] a supersedeas bond for the amount
of the penalty; or
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(2) request that the department stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) sending a copy of the affidavit to the department.

(b-2) If the department receives a copy of an affidavit under Subsection (b-1)(2), the
department may file with the court, within five days after the date the copy is received, a
contest to the affidavit. The court shall hold a hearing on the facts alleged in the affidavit
as soon as practicable and shall stay the enforcement of the penalty on finding that the
alleged facts are true. The person who files an affidavit has the burden of proving that the
person is financially unable to pay the penalty or to give a supersedeas bond.

(c) A bond posted under this section must be in a form approved by the court [eemmis
sioner] and be effective until all judicial review of the order or decision is final.

(d) A person who does not send money to, [the c mmisior e I post the bond with, or
file the affidavit with the court within the period prescribed by Subsection (b) waives all
rights to contest the violation or the amount of the penalty.

SECTION 3.1023. Section 432.024, Health and Safety Code, is amended to read as
follows:

Sec. 432.024. REFUND OF ADMINISTRATIVE PENALTY. On [Net later- than the
80th day after] the date the court's judgment [of a judial d.t m t.... that an
administrative penalty against a person should be reduced or not assessed becomes
final, the court [eomnissioner] shall order that:

(1) [remit to the pcr on] the appropriate amount of any penalty payment plus ac-
crued interest be remitted to the person not later than the 30th day after that date; or

(2) [emeeute f reeas ,f the bond be released, if the person has posted a bond.

SECTION 3.1024. Section 433.002(b), Health and Safety Code, is amended to read as
follows:

(b) Regulation by the department [,mr.isioner] and cooperation by this state and
the United States as provided by this chapter are appropriate to protect the health and
welfare of consumers and otherwise accomplish the purposes of this chapter.

SECTION 3.1025. Sections 433.003(2), (5), (13), (14), (15), (16), (17), (18), and (21);
Health and Safety Code, are amended to read as follows:

(2) "Capable of use as human food" means:

(A) not naturally inedible by humans; or

(B) not denatured or otherwise identified as required by department rule [of-the
co .missrIor] to deter its use as human food.

(5) "Exotic animal" means a member of a species of game not indigenous to this
state, including an axis deer, nilgai [nritga] antelope, red sheep, or other cloven-hooved
ruminant animal.

(13) "Meat food product" means a product that is capable of use as human food and
that is made in whole or part from meat or other portion of the carcass of livestock,
except a product that:

(A) contains meat or other portions of the carcass only in a relatively small
proportion or that historically has not been considered by consumers as a product of
the meat food industry; and

(B) is exempted from the definition of meat food product by department rule [the
commissioner] under conditions assuring [that the ee, i . .b oto as
sure] that the meat or other portions of the carcass contained in the product are
unadulterated and that the product is not represented as a meat food product.

(14) "Official certificate" means a certificate prescribed by department rule [of-the
o, nmissioner] for issuance by an inspector or other person performing official func-

tions under this chapter.
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(15) "Official marking device" means a device prescribed or authorized by depart-
ment rule [the eommissiorter] for use in applying an official mark.

(16) "Official establishment" means an establishment designated by the department
[eommissiener] at which inspection of the slaughter of livestock or the preparation of
livestock products is maintained under this chapter.

(17) "Official inspection legend" means a symbol prescribed by department rule [of
the ""mi ner] showing that an article was inspected and passed as provided by
this chapter.

(18) "Official mark" means the official inspection legend or other symbol prescribed
by department rule [of th ommissioner] to identify the status of an article or animal
under this chapter.

(21) "Poultry product" means a poultry carcass, part of a poultry carcass, or a prod-
uct any part of which is made from a poultry carcass or part of a poultry carcass,
except a product that:

(A) contains poultry ingredients only in a relatively small proportion or that
historically has not been considered by consumers as a product of the poultry food
industry; and

(B) is exempted from the definition of poultry product by department rule [thecm.n r] under conditions assuring [that th o .. c v prbes to as-
stire] that the poultry ingredients in the product are unadulterated and that the
product is not represented as a poultry product.

SECTION 3.1026. Section 433.004, Health and Safety Code, is amended to read as
follows:

Sec. 433.004. ADULTERATION. A carcass, part of a carcass, meat, or a meat food
product is adulterated if:

(1) it bears or contains a poisonous or deleterious substance that may render it
injurious to health unless:

(A) the substance is not an added substance; and

(B) the quantity of the substance in or on the article does not ordinarily render it
injurious to health;
(2) it bears or contains, because of administration of a substance to a live animal or

otherwise, an added poisonous or deleterious substance that the department has rea-
son to believe [cbmeiner makes the article unfit for human food, other
than a:

(A) pesticide chemical in or on a raw agricultural commodity;

(B) food additive; or

(C) color additive;
(3) any part of it is a raw agricultural commodity that bears or contains a pesticide

chemical that is unsafe under Section 408, Federal Food, Drug, and Cosmetic Act (21
U.S.C. Section 346a);

(4) it bears or contains a food additive that is unsafe under Section 409, Federal
Food, Drug, and Cosmetic Act (21 U.S.C. Section 348) or a color additive that is unsafe
for purposes of Section 721 706] of that Act (21 U.S.C. Section 379e [876]);

(5) it is not adulterated under Subdivision (3) or (4), but use of the pesticide chemi-
cal, food additive, or color additive that the article bears or contains is prohibited by
department rule [of the commissioner] in establishments at which inspection is
maintained under Subchapter B;

(6) any part of it consists of a filthy, putrid, or decomposed substance or is for an-
other reason unsound, unhealthy, unwholesome, or otherwise unfit for human food;

(7) it is prepared, packed, or held under unsanitary conditions that may have
caused it to become contaminated with filth or rendered injurious to health;
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(8) any part of it is the product of an animal, including an exotic animal, that has
died in a manner other than slaughter;

(9) any part of its container is composed of a poisonous or deleterious substance
that may render the contents injurious to health;

(10) it is intentionally subjected to radiation, unless the use of the radiation is in
conformity with a regulation or exemption under Section 409, Federal Food, Drug, and
Cosmetic Act (21 U.S.C. Section 348);

(11) any part of a valuable constituent is omitted or abstracted from it, or a
substance is substituted for all or part of it;

(12) damage or inferiority is concealed;

(13) a substance has been added to or mixed or packed with it in a manner that:

(A) increases its bulk or weight;

(B) reduces its quality or strength; or

(C) makes it appear better or of greater value than it is; or

(14) it is margarine containing animal fat and any part of the raw material used in
it consists of a filthy, putrid, or decomposed substance.

SECTION 3.1027. Section 433.005, Health and Safety Code, is amended to read as
follows:

Sec. 433.005. MISBRANDING. (a) A livestock or poultry product is misbranded if:

(1) any part of its labeling is false or misleading;

(2) it is offered for sale under the name of another food;

(3) it is an imitation of another food, unless its label bears, in prominent type of
uniform size, the word "imitation" immediately followed by the name of the food
imitated;

(4) its container is made, formed, or filled so as to be misleading;

(5) except as provided by Subsection (b), it does not bear a label showing:

(A) the manufacturer's, packer's, or distributor's name and place of business; and

(B) an accurate statement of the quantity of the product by weight, measure, or
numerical count;

(6) a word, statement, or other information required by or under the authority of
this chapter to appear on the label or labeling is not prominently placed on the label
or labeling in sufficient terms and with sufficient conspicuousness, compared with
other words, statements, designs, or devices in the label or labeling, to make it likely
to be read and understood by the ordinary individual under customary conditions of
purchase and use;

(7) it purports to be or is represented as a food for which a definition and standard
of identity or composition has been prescribed by department rule [of the ce, fli
sioner] under Section 433.043 unless:

(A) it conforms to the definition and standard; or

(B) its label bears:

(i) the name of the food specified in the definition and standard; and

(ii) to the extent required by department rule of the ommisi, onr], the com-
mon names of optional ingredients present in the food, other than spices, flavor-
ing, and coloring;

(8) it purports to be or is represented as a food for which a standard of fill of
container has been prescribed by department rule [of the eo......... I under Section
433.043 and the food does not meet the standard of fill of container, unless its label
bears, in the manner and form prescribed by department rule [of thec mmisiinc, r], a
statement that it does not meet the standard;
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(9) except as provided by Subsection (c), it does not purport to be or is not
represented as a food for which a standard of identity or composition has been
prescribed by department rule [of the eemmis3nerl unless its label bears:

(A) any common or usual name of the food; and

(B) if it is fabricated from two or more ingredients, the common or usual name of
each ingredient;

(10) it purports to be or is represented for special dietary uses and its label does not
bear the information concerning its vitamin, mineral, and other dietary properties
that the department [cemmissioner], after the executive commissioner or department
consults [eontu~ie.. .] with the United States Secretary of Agriculture, has deter-
mined, and the executive commissioner has prescribed by rule, to be necessary to fully
inform purchasers of its value for those uses;

(11) it bears or contains artificial flavoring, artificial coloring, or a chemical preser-
vative unless it bears labeling stating that fact, except as otherwise prescribed by
department rule [of the commissioner] for situations in which compliance with this
subdivision is impracticable; or

(12) it does not bear on itself or its container, as prescribed by department rule [of
th ee,, zmmissianr]r:

(A) the inspection legend and establishment number of the establishment in
which the product was prepared; and

(B) notwithstanding any other provision of this section, other information required
[the c mmissioner] by department rule [reqtiires] to assure that the product will not
have false or misleading labeling and that the public will be informed of the manner
of handling required to keep the product in wholesome condition.

(b) The executive commissioner may adopt rules:

(1) exempting from Subsection (a)(5) livestock products not in containers; and

(2) providing reasonable variations from Subsection (a)(5)(B) and exempting from
that subsection small packages of livestock products or 'poultry products.

(c) For products subject to Subsection (a)(9), the department [ea " i" ner] may au-
thorize the designation of spices, flavorings, and colorings without naming them. The ex-
ecutive commissioner may adopt rules establishing exemptions from Subsection (a)(9)(B)
to the extent that compliance with that subsection is impracticable or would result in
deception or unfair competition.

SECTION 3.1028. Section 433.008, Health and Safety Code, is amended to read as
follows:

Sec. 433.008. RULES. (a) The executive commissioner shall adopt rules necessary for
the efficient execution of this chapter.

(b) The executive commissioner shall adopt and use federal rules, regulations, and
procedures for meat and poultry inspection, as applicable.

(c) The executive commissioner [depaftment] may adopt rules requiring a processing
establishment that processes livestock under Section 433.006(a)(2) to obtain a grant of
custom exemption for that activity.

SECTION 3.1029. Section 433.009, Health and Safety Code, is amended to read as
follows:

Sec. 433.009. FEES. The department [Texas Department of Health] may collect fees
for overtime and special services rendered to establishments, and may collect a fee for
services required to be performed under this chapter relating to the inspection of
animals, birds, or products that are not regulated under the Federal Meat Inspection
Act (21 U.S.C. Section 601 et seq.) or the Federal Poultry Products Inspection Act (21
U.S.C. Section 451 et seq.). The executive commissioner [Texas Board of Health] by rule
shall set the inspection fee in an amount sufficient to recover the department's costs of
providing those services.
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SECTION 3.1030. Section 433.021, Health and Safety Code, is amended to read as
follows:

Sec. 433.021. INSPECTION BEFORE SLAUGHTER. (a) To prevent the use in intra-
state commerce of adulterated meat and meat food products, the department [eoinmis-
" ... thruhl e.. 'stock .p.tors,] shall examine and inspect each livestock animal

before it is allowed to enter a processing establishment in this state in which slaughter-
ing and preparation of meat and meat food products of livestock are conducted solely for
intrastate commerce.

(b) Any livestock animal found on inspection to show symptoms of disease shall be set
apart and slaughtered separately from other livestock. The carcass of the animal shall
be carefully examined and inspected as provided by department rule [of-the
emmissiefner].

SECTION 3.1031. Sections 433.022(a), (d), and (e), Health and Safety Code, are
amended to read as follows:

(a) To prevent the use in intrastate commerce of adulterated meat and meat food
products, the department [c mm. I thro ugh li-estck inspcctor ,] shall inspect
each livestock carcass or part of a carcass capable of use as human food that is to be pre-
pared at a processing establishment in this state in which those articles are prepared
solely for intrastate commerce. If a carcass or part of a carcass is brought into the
processing establishment, the inspection shall be made before a carcass or part of a
carcass is allowed to enter a department in which it is to be treated and prepared for
meat food products. The department [commissioncr] shall also inspect products that
have left a processing establishment and are returned to a processing establishment in
which inspection is maintained.

(d) The processing establishment, in the presence of an inspector, shall destroy for
food purposes each condemned carcass or part of a carcass. If the establishment fails to
destroy a condemned carcass or part of a carcass, the department [.omn"issioner may
remove the inspectors from the establishment.

(e) The executive commissioner may adopt rules that limit the entry of carcasses, parts
of carcasses, meat, or meat food products into an establishment in which inspection
under this chapter is maintained[, ue.r...o. ,te . , .L... . .s] to as-
sure that entry of the article into the establishment is consistent with the purposes of
this chapter.

SECTION 3.1032. Section 433.023(a), Health and Safety Code, is amended to read as
follows:

(a) The department [..mmi0 one I may investigate a disease finding by a livestock
inspector if the department [emissione] determines that the investigation is in the
best interest of public health.

SECTION 3.1033. Section 433.024, Health and Safety Code, is amended to read as
follows:

See. 433.024. INSPECTION OF PROCESSING AND SLAUGHTERING
ESTABLISHMENTS. (a) The department [c,,amisioner, through san.itation experts
and other .... tn . mspa.trs,] shall inspect each processing establishment in which
livestock is slaughtered and meat and meat food products of the livestock are prepared
solely for intrastate commerce as necessary to obtain information about the establish-
ment's sanitary conditions.

-(b) The department [commissie er, thoauh sanitat.on exerts and other competent
inspeetors,] shall inspect each slaughtering establishment whose primary business is the
selling of livestock to be slaughtered by the purchaser on premises owned or operated by
the seller. This subsection does not nullify the provisions in Section 433.006 [of-the
Health and Safety Cot] relating to personal use exemption.

(c) The executive commissioner shall adopt rules governing sanitation maintenance in
processing and slaughtering establishments as defined by this section.

(d) If sanitary conditions of a processing establishment render meat or meat food
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products adulterated, the department [ommisiener] shall prohibit the meat or meat
food products from being labeled, marked, stamped, or tagged as "Texas inspected and
passed."

SECTION 3.1034. Sections 433.0245(b) and (d), Health and Safety Code, are
amended to read as follows:

(b) A low-volume livestock processing establishment that is exempt from federal
inspection shall register with the department [Texas p..art nt of He.lth] in accor-
dance with rules adopted by the executive commissioner for registration.

(d) If contaminated livestock can be reasonably traced to a low-volume livestock
processing establishment that is exempt from federal inspection, the department [eorn-
misioneIr] may request the attorney general or the district or county attorney in the ju-
risdiction where the facility is located to institute a civil suit to enjoin the operation of
the establishment until the department [ "ommissiore] determines that the establish-
ment has been sanitized and is operating safely.

SECTION 3.1035. Sections 433.025(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) To prevent the use in intrastate commerce of adulterated meat food products, the
department [commissioner, through ... ..... ,] shall examine and inspect all meat food
products prepared in a processing establishment solely for intrastate commerce. To
make the examination and inspection, an inspector shall be given access at all times to
each part of the establishment, regardless of whether the establishment is being
operated.

(c) The establishment shall, in the manner provided for condemned livestock or
carcasses, destroy for food purposes each condemned meat food product. If the establish-
ment does not destroy a condemned meat food product, the department [eofitminssioter]
may remove inspectors from the establishment.

SECTION 3.1036. Section 433.026, Health and Safety Code, is amended to read as
follows:

Sec. 433.026. NIGHT INSPECTION; HOURS OF OPERATION. (a) The department
[eemmissionel] shall provide for inspection at night of livestock slaughtered at night and
food products prepared at night for the purposes of intrastate commerce.

(b) If the department [eonmi&..er determines that a person's operating hours are
capricious or unnecessarily difficult, the department [e..i.ione.] may set the person's
time and duration of operation.

SECTION 3.1037. Sections 433.027(a), (b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(a) The department [.e.ni..onerl shall hire [appeoi the] inspectors of livestock that
is subject to inspection under this chapter, and of carcasses, parts of carcasses, meat,
meat food products, and sanitary conditions of establishments in which meat and meat
food products are prepared. An inspector is an employee of the department [-eas
Departmet of IHealth] and is under supervision of the chief officer in charge of inspection.

(b) The department [.ommi.ionrl shall designate at least one state inspector for
each state representative district.

(c) The chief officer in charge of inspection is [a person designated by the ..... "
ioneir-as] responsible for animal health as it relates to public health. The chief officer in

charge of inspection must be licensed to practice veterinary medicine in this state or
must be eligible for such a license when employed and must obtain the license not later
than two years after the date of employment. [The chief off iEe-- -harge , inspeetie" is
,d1.ireet-1 responsibl to] the e-emino~ issioe.]

(d) An inspector shall perform the duties provided by this chapter and department
rules [of the commissoncr]. An inspection or examination must be performed as provided
by department rules [of the eommissiner].

SECTION 3.1038. Sections 433.028(a) and (b), Health and Safety Code, are amended
to read as follows:
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(a) The department [eommissionerl may withdraw or refuse to provide inspection ser-
vice under this subchapter from an establishment for the period the department [eomr-
issioner] determines necessary to carry out the purposes of this chapter if the depart-

ment [eotnmiasioner] determines after opportunity for hearing that the applicant for or
recipient of the service is unfit to engage in a business requiring inspection under this
subchapter because the applicant or recipient, or a person responsibly connected with
the applicant or recipient, has been convicted in a federal or state court of a felony or
more than one violation of another law based on:

(1) acquiring, handling, or distributing unwholesome, mislabeled, or deceptively
packaged food; or

(2) fraud in connection with a transaction in food.

(b) The department's [commissioncr's] determination and order under this section is
final unless, not later than the 30th day after the effective date of the order, the affected
applicant or recipient files an application for judicial review in the appropriate court as
provided by Section 433.082. Judicial review of the order is on the record from which the
determination and order was made.

SECTION 3.1039. Section 433.029, Health and Safety Code, is amended to read as
follows:

Sec. 433.029. ARTICLES NOT INTENDED FOR HUMAN CONSUMPTION.
(a) Under this subchapter, the department [eonmissioner] may not inspect an establish-
ment for the slaughter of livestock or the preparation of carcasses, parts of carcasses, or
products of livestock if the articles are not intended for use as human food. Before of-
fered for sale or transportation in intrastate commerce, those articles, unless naturally
inedible by humans, shall be denatured or identified as provided by department rule [of
the commissioner] to deter their use for human food.

(b) A person may not buy, sell, transport, offer for sale or transportation, or receive for
transportation in intrastate commerce a carcass, part of a carcass, meat, or a meat food
product that is not intended for use as human food unless the article is naturally ined-
ible by humans, denatured, or identified as required by department rule [of-the
commissione n1.

SECTION 3.1040. Sections 433.030(a), (c), and (d), Health and Safety Code, are
amended to read as follows:

(a) The department [A representative of the commissioner] may detain a carcass, part
of a carcass, meat, a meat food product of livestock, a product exempted from the defini-
tion of meat food product, or a dead, dying, disabled, or diseased livestock animal if the
department [representative] finds the article on premises where it is held for purposes of
intrastate commerce, or during or after distribution in intrastate commerce, and there is
reason to believe that the article:

(1) is adulterated or misbranded and is capable of use as human food; or

(2) has not been inspected as required by, or has been or is intended to be distributed
in violation of:

(A) this subchapter;

(B) the Federal Meat Inspection Act (21 U.S.C. Section 601 et seq.);

(C) the Federal Poultry Products Inspection Act (21 U.S.C. Section 451 et seq.); or

(D) the Federal Food, Drug, and Cosmetic Act (21 U.S.C. Section 301 et seq.).

(c) A person may not move a detained article from the place where it is detained until
the article is released by the department [commissioner's representat'].

(d) The department [commissioncr's representative] may require that each official
mark be removed from the article before it is released, unless the department [eoflis-
sio]er determines that the article is eligible to bear the official mark.

SECTION 3.1041. Section 433.031(c), Health and Safety Code, is amended to read as
follows:
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(c) After entry of the decree, a condemned article shall be destroyed or sold as the
court directs. If the article is sold, the proceeds, minus court costs, court fees, and stor-
age and other proper expenses, shall be deposited in the state treasury. An article may
not be sold in violation of this chapter, the Federal Meat Inspection Act (21 U.S.C. Sec-
tion 601 et seq.), the Federal Poultry Products Inspection Act (21 U.S.C. Section 451 et
seq.), or the Federal Food, Drug, and Cosmetic Act (21 U.S.C. Section 301 et seq.). On
execution and delivery of a good and sufficient bond conditioned that the article will not
be disposed of in violation of this chapter or federal law, the court may direct the article
to be delivered to its owner by the department [........, .... n ] subject to
supervision as necessary to ensure compliance with applicable laws.

SECTION 3.1042. Section 433.032(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner may adopt rules prescribing conditions under which
carcasses, parts of carcasses, meat, and meat food products of livestock must be stored
and handled by a person in the business of buying, selling, freezing, storing, or transport-
ing those articles in or for intrastate commerce if the executive commissioner considers
the rules necessary to prevent adulterated or misbranded articles from being delivered
to a consumer.

SECTION 3.1043. Section 433.033, Health and Safety Code, is amended to read as
follows:

Sec. 433.033. EQUINE PRODUCTS. A person may not sell, transport, offer for sale
or transportation, or receive for transportation, in intrastate commerce, a carcass, part
of a carcass, meat, or a meat food product of a horse, mule, or other equine unless the
article is plainly and conspicuously marked or labeled or otherwise identified, as required
by department rule [of the ermmissiner], to show the kind of animal from which the
article was derived. The department [ "mmi"siene I may require an establishment at
which inspection is maintained under this chapter to prepare those articles in an
establishment separate from one in which livestock other than equines is slaughtered or
carcasses, parts of carcasses, meat, or meat food products of livestock other than equines
are prepared.

SECTION 3.1044. Sections 433.034(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) On notice by the department lommis.io.er's representative], a person required to
keep records shall at all reasonable times give the department [cmmilioner' represen
tative] and any representative of the United States Secretary of Agriculture accompany-
ing the department staff [..mm .onr' repr s.ta.ti.ve]:

(1) access to the person's place of business; and

(2) an opportunity to:

(A) examine the facilities, inventory, and records;

(B) copy the records required by this section; and

(C) take a reasonable sample of the inventory, on payment of the fair market
value of the sample.

(c) The person shall maintain a record required by this section for the period prescribed
[the "mm ]sioner] by department rule [preseribel.

SECTION 3.1045. Sections 433.035(a), (b), and (d), Health and Safety Code, are
amended to read as follows:

(a) The department [ " mm ]ioner has the same rights of examination, inspection,
condemnation, and detention of live exotic animals and carcasses, parts of carcasses,
meat, and meat food products of exotic animals slaughtered and prepared for shipment
in interstate commerce as the department [e" "mi ssioer] has with respect to exotic
animals slaughtered and prepared for shipment in intrastate commerce.

(b) The department [ " r] has the same rights of inspection of establish-
ments handling exotic animals slaughtered and prepared for shipment in interstate
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commerce as the department [eommssioner] has with respect to establishments handling
exotic animals slaughtered and prepared for intrastate commerce.

(d) A rulemaking power of the executive commissioner relating to animals in intra-
state commerce applies to exotic animals in interstate commerce.

SECTION 3.1046. Section 433.041(b), Health and Safety Code, is amended to read as
follows:

(b) When an inspected carcass, part of a carcass, meat, or a meat food product is
found to be unadulterated and leaves the establishment, it must bear legible informa-
tion on itself or its container, as required by department rule, [the emmi r r ,
that is necessary] to prevent it from being misbranded.

SECTION 3.1047. Section 433.042, Health and Safety Code, is amended to read as
follows:

Sec. 433.042. SALE OF MISLABELED ARTICLES PROHIBITED. A person may not
sell an article subject to this chapter or offer the article for sale, in intrastate commerce,
under a false or misleading name or other marking or in a container of a misleading
form or size. An established trade name, other marking and labeling, or a container that
is not false or misleading and that is approved by the department [..' :: ..nr is
permitted.

SECTION 3.1048. Section 433.043, Health and Safety Code, is amended to read as
follows:

Sec. 433.043. STANDARDS OF LABELING, COMPOSITION, AND FILL. (a) If the
executive commissioner determines that standards are necessary to protect the public,
the executive commissioner may adopt rules prescribing [pres ibe]:

(1) the style and type size that must be used for material required to be incorporated
in labeling to avoid false or misleading labeling of an article subject to this subchapter
or Subchapter B; and

(2) subject to Subsection (b), a definition or standard of identity or composition or a
standard of fill of container for an article subject to this subchapter.

(b) A standard prescribed under Subsection (a)(2) must be consistent with standards
established under the Federal Meat Inspection Act (21 U.S.C. Section 601 et seq.), the
Federal Poultry Products Inspection Act (21 U.S.C. Section 451 et seq.), and the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. Section 301 et seq.). To avoid inconsistency, the
department [eoimmissoner] shall consult with the United States Secretary of Agriculture
before [preseribing] the standard is prescribed.

SECTION 3.1049. Section 433.044, Health and Safety Code, is amended to read as
follows:

Sec. 433.044. ORDER TO CEASE FALSE OR MISLEADING PRACTICE. (a) If the
department [eommissiner] has reason to believe that a marking or labeling or the size
or form of a container in use or proposed for use in relation to an article subject to this
subchapter is false or misleading, the department [eomiusione I may prohibit the use
until the marking, labeling, or container is modified in the manner the department [e6m-
missine] prescribes to prevent it from being false or misleading.

(b) The person using or proposing to use the marking, labeling, or container may
request a hearing [by the commisioner]. The department [eommissione .I may prohibit
the use pending a final determination by the department [commisione ].

(c) A hearing and any appeal under this section are governed by the department's rules

for a contested case hearing and Chapter 2001, Government Code.

SECTION 3.1050. Section 433.045, Health and Safety Code, is amended to read as
follows:

Sec. 433.045. PROTECTION OF OFFICIAL DEVICE, MARK, AND CERTIFICATE.
A person may not:

(1) cast, print, lithograph, or make in any other manner, except as authorized by
the department in accordance with department rules [eommissioner]:
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(A) a device containing or label bearing an official mark or a simulation of an of-
ficial mark; or

(B) a form of official certificate or simulation of an official certificate;

(2) forge an official device, mark, or certificate;

(3) without the department's [com ,,aizi,-r'] authorization, use, alter, detach,
deface, or destroy an official device, mark, or certificate or use a simulation of an of-
ficial device, mark, or certificate;

(4) detach, deface, destroy, or fail to use an official device, mark, or certificate, in
violation of a department rule [of th. -^----'-" ...

(5) knowingly possess, without promptly notifying the department [eLA L -or
the emmsoner' ,eprsen, tiv

(A) an official device;

(B) a counterfeit, simulated, forged, or improperly altered official certificate; or

(C) a device, label, animal carcass, or part or product of an animal carcass, bear-
ing a counterfeit, simulated, forged, or improperly altered official mark;

(6) knowingly make a false statement in a shipper's certificate or other certificate
provided for by department rule [of the commissionr ; or

(7) knowingly represent that an article has been inspected and passed, when it has
not, or is exempted, when it is not.

SECTION 3.1051. Section 433.053, Health and Safety Code, is amended to read as
follows:

Sec. 433.053. SALE, RECEIPT, OR TRANSPORTATION OF POULTRY. A person
may not sell, transport, offer for sale or transportation, or receive for transportation, in
intrastate commerce or from an official establishment, slaughtered poultry from which
blood, feathers, feet, head, or viscera have not been removed as provided by department
rule [of the m. .io.er ], except as authorized by department rule [of th eormi 2ioner.

SECTION 3.1052. Sections 433.054(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) If registration is required by department rule [of the emissiomne], a person may
not engage in any of the following businesses, in or for intrastate commerce, unless the
person has registered with the department [eo"missione :

(1) meat brokering or rendering;

(2) manufacturing animal food;

(3) wholesaling or warehousing for the public livestock or any part of a carcass of
livestock, regardless of whether it is intended for human food; or

(4) buying, selling, or transporting dead, dying, disabled, or diseased livestock or
part of a carcass of livestock.

(c) A person may not engage in the business of selling, buying, or transporting in in-
trastate commerce dead, dying, disabled, or diseased livestock or part of the carcass of
livestock that died otherwise than by slaughter unless the transaction or transportation
complies with department rules adopted [by the eommisioner] to assure that the animals
or unwholesome parts or products of the animals are not used for human food.

SECTION 3.1053. Section 433.071, Health and Safety Code, is amended to read as
follows:

Sec. 433.071. RESPONSIBLE AGENCY. (a) The department [Texas, D.ep. rtmenit of
Health] is the state agency responsible for cooperating with the United States Secretary
of Agriculture under Section 301, Federal Meat Inspection Act (21 U.S.C. Section 661),
and Section 5, Federal Poultry Products Inspection Act (21 U.S.C. Section 454).

(b) The department shall cooperate with the secretary of agriculture in developing
and administering the meat and poultry inspection program of this state under this
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chapter in a manner that will achieve the purposes of this chapter and federal law and
that will ensure that the requirements will be at least equal to those imposed under
Titles I and IV, Federal Meat Inspection Act (21 U.S.C. Sections 601 et seq. and 671 et
seq.), and Sections 1-4, 6-10, and 12-22, Federal Poultry Products Inspection Act (21
U.S.C. Sections 451-453, 455-459, and 461-467d [46-467b]), not later than the dates
prescribed by federal law.

SECTION 3.1054. Section 433.073, Health and Safety Code, is amended to read as
follows:

Sec. 433.073. TECHNICAL AND LABORATORY ASSISTANCE AND TRAINING
PROGRAM. The department [eemo issiefter] may accept from the United States Secre-
tary of Agriculture:

(1) advisory assistance in planning and otherwise developing the state program;

(2) technical and laboratory assistance;

(3) training, including necessary curricular and instructional materials and equip-
ment; and

(4) financial and other aid for administration of the program.

SECTION 3.1055. Section 433.074, Health and Safety Code, is amended to read as
follows:

Sec. 433.074. FINANCING. The department [c ioner] may spend state funds
appropriated for administration of this chapter to pay 50 percent of the estimated total
cost of cooperation with the federal government under this subchapter, and all of the
costs of performing services in relation to the inspection of animals or products not
regulated under the Federal Meat Inspection Act (21 U.S.C. Section 601 et seq.) or. the
Federal Poultry Products Inspection Act (21 U.S.C. Section 451 et seq.).

SECTION 3.1056. Sections 433.081(d) and (e), Health and Safety Code, are amended
to read as follows:

(d) A person does not commit an offense under this section by receiving for transporta-
tion an article in violation of this chapter if the receipt is in good faith and if the person
furnishes, on request of [a-represen-ative-o the department [e4nimiison]:

(1) the name and address of the person from whom the article is received; and

(2) any document pertaining to the delivery of the article.

(e) This chapter does not require the department [eemriissioner] to report for prosecu-
tion, or for institution of complaint or injunction proceedings, a minor violation of this
chapter if the department [cmmissioner] believes that the public interest will be
adequately served by a suitable written warning notice.

SECTION 3.1057. Section 433.083, Health and Safety Code, is amended to read as
follows:

Sec. 433.083. INVESTIGATION BY DEPARTMENT [COMMISSIONER]. The depart-
ment [cmmissimcr] may investigate and gather and compile information concerning
the organization, business, conduct, practices, and management of a person engaged in
intrastate commerce and the person's relation to other persons.

SECTION 3.1058. Section 433.084, Health and Safety Code, is amended to read as
follows:

Sec. 433.084. EVIDENCE AND TESTIMONY. (a) For the purposes of this chapter,
the department [c i r . ] at all reasonable times shall be given access to
documentary evidence of a person being investigated or proceeded against to examine or
copy the evidence. The department [emintia imre ] by subpoena may require the atten-
dance and testimony of a witness and the production of documentary evidence relating
to a matter under investigation, at a designated place of hearing in a county in which
the witness resides, is employed, or has a place of business.

(b) The commissioner or the commissioner's designee may sign subpoenas, administer
oaths and affirmations, examine witnesses, and receive evidence. On disobedience of a
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subpoena, the department [eommissio, I may request the district court to require at-
tendance and testimony of a witness and the production of documentary evidence, and
the district court having jurisdiction over the inquiry may order the compliance. Failure
to obey the court's order is punishable as contempt.

SECTION 3.1059. Section 433.085, Health and Safety Code, is amended to read as
follows:

Sec. 433.085. REPORT TO DEPARTMENT [COMM1SI NER]. The department
[e.mssioite. ,, by general or special order, may require a person engaged in intrastate
commerce to file with the department [eonmmissionel] an annual report, special report, or
both, or answers in writing to specific questions furnishing the department [eOmifi-
s'] information that the department [eommissioneI requires concerning the person's
organization, business, conduct, practices, management, and relation to other persons
filing written answers and reports. The department [eommissi nr] may prescribe the
form of the report or answers, require the report or answers to be given under oath, and
prescribe a reasonable deadline for filing the report or answers, subject to the granting
of additional time by the department [eommis"one ].

SECTION 3.1060. Section 433.086, Health and Safety Code, is amended to read as
follows:

Sec. 433.086. MANDAMUS TO COMPEL COMPLIANCE. On application of the at-
torney general at the request of the department [eomissioner], the district court may
issue a writ of mandamus ordering a person to comply with this chapter or an order [of
the commissioner] under this chapter.

SECTION 3.1061. Section 433.087(a), Health and Safety Code, is amended to read as
follows:

(a) The department [em.issione ] may order testimony to be taken before a person
designated by the department [eommissionefr and having power to administer oaths at
any stage of a proceeding or investigation under this chapter. A person may be com-
pelled to appear and depose or produce documentary evidence at a deposition in the
same manner as a witness may be compelled to appear and testify and produce
documentary evidence before the department [eommissioner] under this chapter.

SECTION 3.1062. Section 433.088, Health and Safety Code, is 'amended to read as
follows:

Sec. 433.088. COMPENSATION OF WITNESS OR REPORTER. A witness sum-
moned before the department [co mi&&ioner] is entitled to the same fees and mileage
paid a witness in a state court. A witness whose deposition is taken and the person tak-
ing the deposition are each entitled to the same fees paid for similar services in a state
court.

SECTION 3.1063. Section 433.089(a), Health and Safety Code, is amended to read as
follows:

(a) A person is not excused from attending and testifying or producing documentary
evidence before the department [eommissioner] or in obedience to the department's [eeffl-
....... I subpoena, whether signed by the commissioner or the commissioner's

designee [delega+e], or in a cause or proceeding based on or growing out of an alleged
violation of this chapter, on the ground that the required testimony or evidence may
tend to incriminate the person or subject the person to penalty or forfeiture.

SECTION 3.1064. Section 433.090(a), Health and Safety Code, is amended to read as
follows:

(a) A person commits an offense if the person neglects or refuses to attend and testify
or answer a lawful inquiry or to produce documentary evidence, if the person has the
power to do so, in obedience to a subpoena or lawful requirement of the department
[eoinmissionter].

SECTION 3.1065. Section 433.091(a), Health and Safety Code, is amended to read as
follows:

(a) A person commits an offense if the person intentionally:
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(1) makes or causes to be made a false entry in an account, record, or memorandum
kept by a person subject to this chapter;

(2) neglects or fails to make or cause to be made full entries in an account, record,
or memorandum kept by a person subject to this chapter of all facts and transactions
pertaining to the person's business;

(3) removes from the jurisdiction of this state or mutilates, alters, or otherwise
falsifies documentary evidence of a person subject to this chapter; or

(4) refuses to submit to the department [commissioner or to the commissioner's au
therized agent], for inspection and copying, documentary evidence in the person's pos-
session or control of a person subject to this chapter.

SECTION 3.1066. Section 433.092(a), Health and Safety Code, is amended to read as
follows:

(a) If a person required by this chapter to file an annual or special report does not file
the report before the deadline for filing set by the department [comm ..issioner] and the
failure continues for 30 days after notice of the default, the person forfeits to the state
$100 for each day the failure continues.

SECTION 3.1067. Section 433.093(a), Health and Safety Code, is amended to read as
follows:

(a) A state officer or employee commits an offense if the officer or employee, without
the approval of the commissioner, makes public information obtained by the department

I--- .ithout the appr.vl vof the oern 1.

SECTION 3.1068. Sections 433.094(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The department [commissioner] may assess an administrative penalty against a
person who violates this chapter, a rule adopted [y the-beftrd] under the authority of
this chapter, or an order or license issued under this chapter.

(b) In determining the amount of the penalty, the department [eommissionr] shall
consider:

(1) the person's previous violations;

(2) the seriousness of the violation;

(3) any hazard to the health and safety of the public;

(4) the person's demonstrated good faith; and

(5) such other matters as justice may require.

SECTION 3.1069. Sections 433.095(b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(b) If a hearing is held, the administrative law judge [eommissie r] shall make find-
ings of fact and shall issue to the department a written proposal for decision regarding
the occurrence of the violation and the amount of the penalty that may be warranted.

(c) If the person charged with the violation does not request a hearing, the depart-
ment [eommissioner] may assess a penalty after determining that a violation has oc-
curred and the amount of the penalty that may be warranted.

(d) After making a determination under this section that a penalty is to be assessed
against a person, the department [e .... I..... shall issue an order requiring that the
person pay the penalty.

SECTION 3.1070. Section 433.096, Health and Safety Code, is amended to read as
follows:

Sec. 433.096. PAYMENT OF ADMINISTRATIVE PENALTY. (a) Not later than the
30th day after the date an order finding that a violation has occurred is issued, the
department [eommissioner] shall inform the person against whom the order is issued of
the amount of the penalty for the violation.

(b) Not later than the 30th day after the date on which a decision or order charging a
person with a penalty is final, the person shall:
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(1) pay the penalty in full; or

(2) file a petition for [if the person scks] judicial review of the department's order
contesting the amount of the penalty, the fact of the violation, or both.

(b-1) Within the period prescribed by Subsection (b), a person who files a petition for
judicial review may:

(1) stay the enforcement of the penalty by:

(A) paying [send the a. t.nt f the penalty to the court [ee 'issione ] for place-
ment in an escrow account; or

(B) posting [post] with the court [ee ""misi ei'] a supersedeas bond for the amount
of the penalty; or

(2) request that the department stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) sending a copy of the affidavit to the department.

(b-2) If the department receives a copy of an affidavit under Subsection (b-1)(2), the
department may file with the court, within five days after the date the copy is received, a
contest to the affidavit. The court shall hold a hearing on the facts alleged in the affidavit
as soon as practicable and shall stay the enforcement of the penalty on finding that the
alleged facts are true. The person who files an affidavit has the burden of proving that the
person is financially unable to pay the penalty or to give a supersedeas bond.

(c) A bond posted under this section must be in a form approved by the court [eorifnf4s-
sioierI and be effective until all judicial review of the order or decision is final.

(d) A person who does not send money to, [the ... missi... or] post the bond with, or
file the affidavit with the court within the period prescribed by Subsection (b) waives all
rights to contest the violation or the amount of the penalty.

SECTION 3.1071. Section 433.097, Health and Safety Code, is amended to read as
follows:

Sec. 433.097. REFUND OF ADMINISTRATIVE PENALTY. On [Nt later then, the
80th.. dayafter] the date the court's judgment [of a j.udi..l dt............. that an
administrative penalty against a person should be reduced or not assessed becomes
final, the court [eemmissienerI shall order that:

(1) [ emt to the pcrson] the appropriate amount of any penalty payment plus ac-
crued interest be remitted to the person not later than the 30th day after that date; or

(2) [ c ...... e the bond be released if the person has posted a bond.

SECTION 3.1072. Section 433.098, Health and Safety Code, is amended to read as
follows:

Sec. 433.098. RECOVERY OF ADMINISTRATIVE PENALTY BY ATTORNEY
GENERAL. The attorney general at the request of the department [eo " ]ssione I may
bring a civil action to recover an administrative penalty under this subchapter.

SECTION 3.1073. Sections 433.099(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) If it appears that a person has violated or is violating this chapter or a rule
adopted under this chapter, the department [eemmissiner may request the attorney
general or the district attorney or county attorney in the jurisdiction where the violation
is alleged to have occurred, is occurring, or may occur to institute a civil suit for:

(1) an order enjoining the violation; or

(2) a permanent or temporary injunction, a temporary restraining order, or other
appropriate remedy, if the department [commissicner] shows that the person has
engaged in or is engaging in a violation.

(c) The department [eo...issione ] or the attorney general may recover reasonable ex-
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penses incurred in obtaining injunctive relief under this section, including investigation
and court costs, reasonable attorney's fees, witness fees, and other expenses. The expen-
ses recovered by the department [eotmmisimonr] undef this section may be used for the
administration and enforcement of this chapter. The expenses recovered by the attorney
general may be used by the attorney general for any purpose.

SECTION 3.1074. Section 433.100, Health and Safety Code, is amended to read as
follows:

Sec. 433.100. EMERGENCY WITHDRAWAL OF MARK OR SUSPENSION OF
INSPECTION SERVICES. (a) The department [cormmi, the eommissoner's
des. nee] may immediately withhold the mark of inspection or suspend or withdraw
inspection services if:

(1) the department [eommssioner or the e 'i in- .. si.... ] determines that
a violation of this chapter presents an imminent threat to public health and safety; or

(2) a person affiliated with the processing establishment impedes an inspection
under this chapter.

(b) An affected person is entitled to a review of an action of the department [eomniis-
.... r.Or the .om.isio"' designe] under Subsection (a) in the same manner that a
refusal or withdrawal of inspection services may be reviewed under Section 433.028.

SECTION 3.1075. Sections 435.001(1) and (2), Health and Safety Code, are amended
to read as follows:

(1) ["Board" means the Texas Board of Health.

[(2)] "Department" means the [exa] Department of State Health Services.

(2) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.1076. Section 435.002, Health and Safety Code, is amended to read as
follows:

Sec. 435.002. GRADING OF MILK AND MILK PRODUCTS. [(Wa] The executive com-
missioner [bord] may [supervise and] regulate the grading and labeling of milk and
milk products. The department shall supervise the grading and labeling of milk and milk
products according to the standards, specifications, and requirements adopted by the ex-
ecutive commissioner [4"it-atlep] for each grade and in conformity with this subchapter.

SECTION 3.1077. Section 435.003(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [board] by rule may:

(1) define what constitutes Grade "A" raw milk, Grade "A" raw milk products,
Grade "A" pasteurized milk, Grade "A" pasteurized milk products, milk for
manufacturing purposes, and dairy products; and

(2) provide specifications for the production and handling of milk and milk products
listed in Subdivision (1) according to the safety and food value of the milk or milk
products and the sanitary conditions under which they are produced and handled.

SECTION 3.1078. The heading to Section 435.004, Health and Safety Code, is
amended to read as follows:

Sec. 435.004. INSPECTION OF MILK AND MILK PRODUCTS BY DEPARTMENT
[BGAt-D].

SECTION 3.1079. Section 435.004(a), Health and Safety Code, is amended to read as
follows:

(a) The department [board or its representative] shall sample, test, or inspect Grade
"A" pasteurized milk and milk products, Grade "A" raw milk and milk products for pas-
teurization, milk for manufacturing purposes, and dairy products that are offered for
sale.

SECTION 3.1080. Section 435.005(a), Health and Safety Code, is amended to read as
follows:
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(a) The department [board] may contract with a county or municipality to act as the
agent of the department [board] to inspect milk and milk products and to perform other
regulatory functions necessary to enforce this subchapter.

SECTION 3.1081. Section 435.006, Health and Safety Code, is amended to read as
follows:

Sec. 435.006. PERMIT TO SELL MILK. (a) A person who offers milk or milk
products for sale or to be sold in this state must hold a permit issued by the department
[board. The person must apply to the department [board or the board's epre,.tative]
for a permit.

(b) After receiving the application, the department [board or the board's rprso nta
tire] may determine and award the grade of milk or milk products offered for sale by
each applicant according to the specifications for grades established under this chapter.

(c) The department [board] shall maintain a list of the names of all applicants to
whom the department [board] has awarded permission to use a Grade "A" label and
remove from the list the name of a person whose permit is revoked.

(d) The department [board] may not issue a permit to a person for a producer dairy lo-
cated in an area infected with or at a high risk for bovine tuberculosis, as determined
epidemiologically and defined by rule of the Texas Animal Health Commission.

SECTION 3.1082. Section 435.007(b), Health and Safety Code, is amended to read as
follows:

(b) A person may not represent, publish, label, or advertise milk or milk products as
being Grade "A" unless the milk or milk products are:

(1) produced or processed by a person having a permit to use a Grade "A" label as
provided by this subchapter; and

(2) produced, treated, and handled in accordance with the specifications and require-
ments adopted by the executive commissioner [board] for Grade "A" milk and milk
products.

SECTION 3.1083. Section 435.009(c), Health and Safety Code, is amended to read as
follows:

(c) The executive commissioner [board] shall adopt rules for the department to assess
and collect the fees imposed by Subsections (b)(5) and (6) monthly, quarterly, semiannu-
ally, or annually according to amounts due by the plant. Monthly fees shall be assessed
and collected in accordance with department [board] rules.

SECTION 3.1084. Section 435.010, Health and Safety Code, is amended to read as
follows:

Sec. 435.010. RECORDS. The executive commissioner [board] by rule shall establish
minimum standards for recordkeeping by persons required to pay a fee under this
subchapter. Those persons shall make the records available to the department on request.

SECTION 3.1085. Section 435.011(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [board] shall establish a procedure by which a person
aggrieved by the application of a department [board] rule may receive a hearing under
Chapter 2001, Government Code.

SECTION 3.1086. Sections 435.012(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The department [board and its r.epreetati] ] may revoke and regrade permits if
on inspection the department [board or its r e.ntt..... e] finds that the use of the grade
label does not conform to the specifications or requirements adopted by the executive
commissioner [board] under this chapter.

(c) The executive commissioner [boafr] by rule shall:

(1) provide for the denial, suspension, or revocation of a permit; and
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(2) establish reasonable minimum standards for granting and maintaining a permit
issued under this chapter.

SECTION 3.1087. Sections 436.002(2), (22), (24), and (27), Health and Safety Code,
are amended to read as follows:

(2) "Approved source" means a source of molluscan shellfish acceptable to the depart-
ment [director].

(22) "National Shellfish Sanitation Program" means the cooperative program by the
states, the United States Food and Drug Administration, and the shellfish industry
that classifies molluscan shellfish growing areas and certifies interstate molluscan
shellfish shippers according to the National Shellfish Sanitation Program Guide for
the Control of Molluscan Shellfish [Ma.al of Operations] or its successor program
and documents.

(24) "Pasteurization plant" means a place where crabmeat is heat-treated in compli-
ance with department rules [adopted by the board], without complete sterilization, to
improve the keeping qualities of the meat.

(27) "Prohibited area" means an area where the department [director] finds, accord-
ing to a sanitary, chemical, or bacteriological survey, that the area contains aquatic
life that is unfit for human consumption. A prohibited area for molluscan shellfish
means a molluscan shellfish growing area determined to be unacceptable for
transplanting, gathering for depuration, or harvesting of molluscan shellfish. The only
molluscan shellfish removal permitted from a prohibited area is for the purpose of
depletion.

SECTION 3.1088. Section 436.003, Health and Safety Code, is amended to read as
follows:

Sec. 436.003. HEALTH AUTHORITY POWER TO DELEGATE [POWERS AND
DUES]. [a) The baTrd by rla may dlatapower dut; imposd donTthe i r-to
ithis chaftt, incldidng the powervor daty to issue eme± vney raileorxorders or to

redra final adjniittatiyt dutipion.

[( )] A health authority may delegate any power or duty imposed on the health author-
ity in this chapter to an employee of the local health department, the local health unit,
or the public health district in which the health authority serves, unless otherwise
restricted by law.

SECTION 3.1089. Section 436.011, Health and Safety Code, is amended to read as
follows:

Sec. 436.011. PROHIBITED ACTS. The following acts and the causing of the follow-
ing acts within this state are unlawful and prohibited:

(1) taking, selling, offering for sale, or holding for sale molluscan shellfish from a
closed area;

(2) taking, selling, offering for sale, or holding for sale molluscan shellfish from a
restricted or conditionally restricted area without complying with a department rule
[adopted by the board] to ensure that the molluscan shellfish have been purified,
unless:

(A) permission is first obtained from the Parks and Wildlife Department and the
transplanting is supervised by that department; and

(B) the Parks and Wildlife Department furnishes a copy of the transplant permit
to the department [director] before transplanting activities begin;

(3) possessing a species of aquatic life taken from a prohibited area while the area
was prohibited for that species;

(4) operating as a molluscan shellfish processor without a shellfish certificate for
each plant or place of business;

(5) operating as a crabmeat processor without a crabmeat processing license for
each plant;
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(6) selling, offering for sale, or holding for sale molluscan shellfish or crabmeat that
has not been picked, handled, packaged, or pasteurized in accordance with department
[the rules [adopted by the bar-di;

(7) selling, offering for sale, or holding for sale molluscan shellfish or crabmeat from
facilities for the handling and packaging of molluscan shellfish or crabmeat that do
not comply with department [the] rules [adopted by th b ard];

(8) selling, offering for sale, or holding for sale molluscan shellfish or crabmeat that
is not labeled in accordance with department [the] rules [adpted by the board];

(9) selling, offering for sale, or holding for sale molluscan shellfish that is not in a
container bearing a valid certificate number from a state or nation whose molluscan
shellfish certification program conforms to the current National Shellfish Sanitation
Program Guide for the Control of Molluscan Shellfish [Mantial .Operatio for
Sa.itary Contr.l of the Shellfish industry] issued by the Food and Drug Administra-
tion or its successor, except selling molluscan shellfish removed from a container bear-
ing a valid certificate number for on-premises consumption; in the event the Texas
Molluscan Shellfish Program is found to be out of conformity with the current guide
[Manual of Operatios , selling, offering for sale, or holding for sale molluscan shell-
fish in a container bearing a valid Texas certificate number shall not be considered a
violation of this chapter provided all other requirements of this chapter are complied
with and the shellfish have come from an approved source;

(10) processing, transporting, storing for sale, possessing with intent to sell, offering
for sale, or selling molluscan shellfish or crabmeat for human consumption that is
adulterated or misbranded;

(11) removing or disposing of a detained or embargoed article in violation of Section
436.028;

(12) altering, mutilating, destroying, obliterating, or removing all or part of the
labeling of a container;

(13) adulterating or misbranding molluscan shellfish or crabmeat in commerce;

(14) refusing to permit entry or inspection, to permit the taking of a sample, or to
permit access to or copying by the department as [an authorized agent of a ror.]
required by this chapter;

(15) failing to establish or maintain a record or report required by this chapter or by
a department rule [aoptd by the board ]; or

(16) violating a department rule [adopted by the board] or [an emergency r-ale or]
order [adpted by the d.rtor ].

SECTION 3.1090. Section 436.022, Health and Safety Code, is amended to read as
follows:

Sec. 436.022. INSPECTION. (a) The department [dirt., an atitheized ageA, or a
health authority may, on presenting appropriate credentials to the owner, operator, or
agent in charge:

(1) enter at reasonable times, including when processing is conducted, an establish-
ment or location in which molluscan shellfish or crabmeat is processed, packed,
pasteurized, or held for introduction into commerce or held after introduction into
commerce;

(2) enter a vehicle being used to transport or hold the molluscan shellfish or
crabmeat in commerce; or

(3) inspect the establishment, location, or vehicle, including equipment, records,
files, papers, materials, containers, labels, or other items, and obtain samples neces-
sary for enforcement of this chapter.

(b) The inspection of an establishment or location is to determine whether the mol-
luscan shellfish or crabmeat:

(1) is adulterated or misbranded;
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(2) may not be processed, introduced into commerce, sold, or offered for sale under
this chapter or department [the] rules [adopted by the boar ]; or

(3) is otherwise in violation of this chapter.

(c) The department [d..t., t.a auth.r.z. d age,] or a health authority may not
inspect:

(1) financial data;

(2) sales data, other than shipment data;

(3) pricing data;

(4) personnel data, other than personnel data relating to the qualifications of techni-
cal and professional personnel; or

(5) research data.

SECTION 3.1091. Section 436.023, Health and Safety Code, is amended to read as
follows:

Sec. 436.023. ACCESS TO RECORDS. A person who is required to maintain records
under this chapter or a department rule [adopted by th board] or a person who is in
charge or custody of those records on request shall permit the department [di.eeto, att-
thried. agent,] or health authority at all reasonable times to have access to and to copy
the records.

SECTION 3.1092. Section 436.024(a), Health and Safety Code, is amended to read as
follows:

(a) A commercial carrier or other person receiving or holding molluscan shellfish or
crabmeat in commerce on request shall permit the department [d......., a'thozed
agent,] or health authority at all reasonable times to have access to and to copy all re-
cords showing:

(1) the movement in commerce of the molluscan shellfish or crabmeat;

(2) the holding after movement in commerce of the molluscan shellfish or crabmeat;
or

(3) the quantity, shipper, and consignee of the molluscan shellfish or crabmeat.

SECTION 3.1093. Section 436.025, Health and Safety Code, is amended to read as
follows:

Sec. 436.025. EMERGENCY ORDER. (a) The department [direetor] may issue an
emergency order that mandates or prohibits the taking, processing, or sale of molluscan
shellfish or crabmeat in the department's jurisdiction if:

(1) the processing or sale of the molluscan shellfish or crabmeat creates or poses an
immediate threat to human life or health; and

(2) other procedures available to the department to remedy or prevent the threat
will result in unreasonable delay.

(b) The department [d4reeto I may issue the emergency order without notice and hear-
ing if the department [direetor] or a person designated by the department [direetor]
determines that issuing the emergency order without notice and hearing is necessary
under the circumstances.

(c) If an emergency order is issued without a hearing, the department shall determine
the earliest time and place for a hearing at which the emergency order shall be affirmed,
modified, or set aside. The hearing shall be held under department [board] rules.

(d) This section prevails over Section [Seti... 11.013 and] 12.001.

SECTION 3.1094. Section 436.026(a), Health and Safety Code, is amended to read as
follows:

(a) The department [d irectr, an .th.rizd ag.... , or a health authority may petition
the district court for a temporary restraining order to restrain a continuing violation or
a threat of a continuing violation of Section 436.011 if the department [dir.., auth-

edagent] or health authority believes that:
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(1) a person has violated, is violating, or is threatening to violate a provision of Sec-
tion 436.011; and

(2) the violation or threatened violation creates an immediate threat to the health
and safety of the public.

SECTION 3.1095. Section 436.027(a), Health and Safety Code, is amended to read as
follows:

(a) At the request of the department [direeto,], the attorney general or a district,
county, or municipal attorney shall institute an action in district or county court to col-
lect a civil penalty from a person who has violated Section 436.011.

SECTION 3.1096. Section 436.028, Health and Safety Code, is amended to read as
follows:

Sec. 436.028. DETAINED OR EMBARGOED ARTICLE. (a) The department [dire-
tor or an authoried agent] may detain or embargo molluscan shellfish or crabmeat if
the department [director or ftuth-'-zd agent] believes or has probable cause to believe
that the molluscan shellfish or crabmeat:

(1) is adulterated; or

(2) is misbranded so that the molluscan shellfish or crabmeat is dangerous or fraud-
ulent under this chapter.

(b) The department [d.......ro an authriz ap llt] shall affix to any molluscan
shellfish or crabmeat a tag or other appropriate marking that gives notice that the mol-
luscan shellfish or crabmeat is, or is suspected of being, adulterated or misbranded and
that the molluscan shellfish or crabmeat has been detained or embargoed.

(c) The tag or marking on a detained or embargoed article must prohibit the removal
or disposal of the article unless permission is given by the department [director, the a-
the]zed-agentJ or a court.

(d) A person may not remove a detained or embargoed article from the premises or
dispose of it without permission of the department [director, the authorized ag-t,] or a
court. The department [drectr or the authorized agent] may permit perishable goods to
be moved to a place suitable for proper storage.

(e) The department [.iret. or an authorized agent] shall remove the tag or other
marking from a detained or embargoed article if the department [dirtor o a autho
i2ed-aget] believes that the article is not adulterated or misbranded.

(f) The claimant of a detained or embargoed article may move the article to a secure
storage area with the permission of the department [directar or an authoizd agent].

SECTION 3.1097. Section 436.029, Health and Safety Code, is amended to read as
follows:

Sec. 436.029. REMOVAL ORDER FOR DETAINED OR EMBARGOED ARTICLE.
(a) The department [dee.. or authrizd, . aget] may order the claimant or the
claimant's agent to move a detained or embargoed article to a secure place to prevent
the unauthorized disposal or removal of the article.

(b) If the claimant fails to carry out the order, the department [director o.r the a.tho
zed-agent] may move the article.

(c) If the department [d1 1  or the authori.. d agent] moves the article, the depart-
ment [direetor] shall assess the cost of removal against the claimant.

(d) The department [divetor] may request the attorney general to bring an action in
the district court in Travis County to recover the costs of removal. In a judgment in
favor of the state, the court may award costs, attorney fees, and interest from the date
the expense was incurred until the date the department is reimbursed.

SECTION 3.1098. Section 436.030, Health and Safety Code, is amended to read as
follows:

Sec. 436.030. RECALL FROM COMMERCE. (a) The department [direetor] may or-
der a recall of molluscan shellfish or crabmeat with:
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(1) the detention or embargo of molluscan shellfish or crabmeat;

(2) the issuance of an emergency order under Section 436.025; or

(3) both.

(b) The [direetor's] recall order may require that the molluscan shellfish or crabmeat
be removed to one or more secure areas approved by the department [director r adt
rzed agen ].

(c) The recall order must be in writing and be signed by the commissioner [direetor]
and may be issued:

(1) before or in conjunction with a tag or other marking as provided by Section
436.028;

(2) with an emergency order authorized by Section 436.025; or

(3) both.

(d) The recall order is effective until it expires by its own terms, is withdrawn by the
department []ireetor], is reversed by a court in an order denying condemnation, or is set
aside at a hearing authorized by Section 436.025.

(e) The claimant shall pay the costs of the removal and storage of a recalled product.
If the claimant or the claimant's agent fails to carry out the recall order, the department
[direetor] may recall the product. The department [direetor] shall assess the costs of the
recall against the claimant.

(f) The department [direetoI may request the attorney general to bring an action in a
district court in Travis County to recover the costs of recall. In a judgment in favor of
the state, the court may award costs, attorney fees, and interest from the date the
expense was incurred until the date the department is reimbursed.

SECTION 3.1099. Section 436.032(b), Health and Safety Code, is amended to read as
follows:

(b) After entry of the court's order, the department [ar authorized agt] shall
supervise the destruction of the article.

SECTION 3.1100. Sections 436.033(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) A court may order the delivery of sampled, detained, or embargoed molluscan
shellfish or crabmeat that is misbranded to the claimant for relabeling under the supervi-
sion of the department [c.. .,t-' t ed agent] if.

(1) the court costs and other expenses have been paid;

(2) proper labeling can correct the misbranding; and

(3) the claimant executes a bond, conditioned on the correction of the misbranding
by proper labeling.

(c) The court shall order the return of the molluscan shellfish or crabmeat to the
claimant if the department [reetor or an authorized g et] represents to the court that
the molluscan shellfish or crabmeat no longer violates this chapter and that the expen-
ses of supervision are paid.

SECTION 3.1101. Sections 436.034(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The department [direetoe] may assess an administrative penalty against a person
who violates Section 436.011 or an order issued under this chapter.

(b) In determining the amount of the penalty, the department [direetor] shall consider:

(1) the person's previous violations;

(2) the seriousness of the violation;

(3) the hazard to the health and safety of the public;

(4) the person's demonstrated good faith; and
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(5) other matters as justice may require.

SECTION 3.1102. Section 436.035, Health and Safety Code, is amended to read as
follows:

Sec. 436.035. ADMINISTRATIVE PENALTY ASSESSMENT PROCEDURE. (a) The
department [direetor] may assess an administrative penalty only after a person charged
with a violation is given an opportunity for a hearing.

(b) If a hearing is to be held, the department shall refer the matter to the State Office of
Administrative Hearings, and an administrative law judge of that office [direeto ] shall
make findings of fact and shall issue a written proposal for decision regarding the viola-
tion and the amount of the penalty.

(c) If the person charged with the violation does not request a hearing, the depart-
ment [di]eeto may assess a penalty after determining that a violation has occurred and
the amount of the penalty.

(d) The department [direetor] shall issue an order requiring a person to pay a penalty
assessed under this section.

[(e) The direte may eonsolidate hearing heldl unrder this seetion with anocthe;
pireeeeig.]

SECTION 3.1103. Section 436.036, Health and Safety Code, is amended to read as
follows:

Sec. 436.036. PAYMENT OF ADMINISTRATIVE PENALTY. (a) Not later than the
30th day after the date an order is issued under Section 436.035(d), the department
[direetor] shall notify the person against whom the penalty is assessed of the order and
the amount of the penalty.

(b) Not later than the 30th day after the date notice of the order is given to the
person, the person shall:

(1) pay the penalty in full; or

(2) file a petition for [seek] judicial review of the department's order contesting the
amount of the penalty, the findings of the department [direetor], or both.

(c) If the person seeks judicial review within the period prescribed by Subsection (b),
the person may [shaf4]:

(1) stay enforcement of the penalty by:

(A) paying [send thc am.it o] the penalty to the court [direeto] for placement
in an escrow account; or

(B) posting [(2*-)-po] with the court [direetof] a supersedeas bond for the amount
of the penalty; or

(2) request that the department stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) sending a copy of the. affidavit to the department.

(c-1) If the department receives a copy of an affidavit under Subsection (c)(2), the
department may file with the court, within five days after the date the copy is received, a
contest to the affidavit. The court shall hold a hearing on the facts alleged in the affidavit
as soon as practicable and shall stay the enforcement of the penalty on finding that the
alleged facts are true. The person who files an affidavit has the burden of proving that the
person is financially unable to pay the penalty or to give a supersedeas bond.

(d) A bond posted under this section must be in a form approved by the court [diree-
tor] and must be effective until judicial review of the order or decision is final.

(e) A person who does not send the money to, [the direetor or] post the bond with, or
file the affidavit with the court within the period described by Subsection (b) waives all
rights to contest the violation or the amount of the penalty.

Ch. 1, § 3.1103



84th LEGISLATURE-REGULAR SESSION

(f) The attorney general, at the request of the department [direetor], may bring a civil
action to recover an administrative penalty assessed under this subchapter.

SECTION 3.1104. Section 436.037, Health and Safety Code, is amended to read as
follows:

Sec. 436.037. REFUND OF ADMINISTRATIVE PENALTY. On [Not later than the
89th day tt.r] the date the court's judgment [of a judicial dete r..nto] that an
administrative penalty against a person should be reduced or not assessed becomes
final, the court [d4ireeter] shall order that:

(1) [re m it to the person] the appropriate amount of any penalty payment plus ac-
crued interest be remitted to the person not later than the 30th day after that date; or

(2) [xcecute a release o the bond be released, if the person has posted a bond.

SECTION 3.1105. Sections 436.038(f) and (g), Health and Safety Code, are amended
to read as follows:

(f) A person is not subject to the penalties of Subsection (e) if the person received mol-
luscan shellfish or crabmeat in commerce and delivered or offered to deliver the mol-
luscan shellfish or crabmeat in good faith, unless the person refuses to furnish on
request of the department [diretor, an authorized a- or a health authority the
name and address of the person from whom the product was received and copies of any
documents relating to the receipt of the product.

(g) A publisher, radiobroadcast licensee, or agency or medium for the publication or
broadcast of an advertisement, except the harvester, processor, distributor, or seller of
molluscan shellfish or crabmeat to which a false advertisement relates, is not liable
under this section for the publication or broadcast of the false advertisement unless the
person has refused to furnish, on the request of the department [direetor], the name and
address of the harvester, processor, distributor, seller, or advertising agency residing in
this state who caused the person to publish or broadcast the advertisement.

SECTION 3.1106. Section 436.039, Health and Safety Code, is amended to read as
follows:

Sec. 436.039. INITIATION OF PROCEEDINGS. The attorney general or a district,
county, or municipal attorney to whom the department [.......,a aauthorized agen.,]
or a health authority reports a violation of this chapter shall prosecute without delay.

SECTION 3.1107. Section 436.040, Health and Safety Code, is amended to read as
follows:

Sec. 436.040. MINOR VIOLATION. This chapter does not require the department
[d---ector .. authorized aget,] or a health authority to report for prosecution a minor
violation of this chapter if the department [director, authrzed age.., or health author-
ity believes that the public interest is adequately served by a written warning.

SECTION 3.1108. Section 436.061, Health and Safety Code, is amended to read as
follows:

Sec. 436.061. ADULTERATED AQUATIC LIFE. (a) A species of aquatic life is
adulterated if it has been taken from an area declared prohibited for that species by the
department [direetor].

(b) Molluscan shellfish or crabmeat is adulterated if:

(1) it bears or contains a poisonous or deleterious substance that may render it
injurious to health unless the substance is a naturally occurring substance and the
quantity of the substance in the molluscan shellfish or crabmeat does not ordinarily
render the substance injurious to health;

(2) it consists in whole or in part of a diseased, contaminated, filthy, or putrid
substance or if it is otherwise unfit for human consumption;

(3) it has been produced, prepared, packed, or held under unsanitary conditions
whereby it may have become contaminated with filth or may have been rendered
diseased, unwholesome, or injurious to health;
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(4) it is in whole or in part the product of diseased aquatic life or has died otherwise
than by taking;

(5) its container is made in whole or in part of a poisonous or deleterious substance
that may render the contents injurious to health;

(6) it has been intentionally exposed to radiation, unless the use of the radiation
complied with a regulation or an exemption under Section 409, Federal Food, Drug,
and Cosmetic Act (21 U.S.C. Section 348);

(7) a substance has been substituted in whole or in part for it;

(8) damage to or inferiority of the product has been concealed;

(9) a substance has been added, mixed, or packed to increase its bulk or weight, to
reduce its quality or strength, or to make it appear better or of greater value than it
is;

(10) it contains a chemical substance containing sulphites, sulphur dioxide, or any
other chemical preservative that is not approved by the Animal and Plant Health
Inspection Service or by department rules [..-the-bord];

(11) the molluscan shellfish have been taken from a closed area;

(12) the molluscan shellfish have been taken from a restricted or conditionally
restricted area and have not been purified under department [the] rules [adopted--by
th]e

(13) the molluscan shellfish have been processed by a person without a shellfish cer-
tificate;

(14) the molluscan shellfish have not been handled and packaged in accordance
with department [the] rules [adopted by the board];

(15) the crabmeat has been processed by a person without a crabmeat processing
license; or

(16) the crabmeat was not picked, packed, or pasteurized in accordance with depart-
ment [the] rules [adopted by the board].

SECTION 3.1109. Section 436.071, Health and Safety Code, is amended to read as
follows:

Sec. 436.071. MISBRANDED MOLLUSCAN SHELLFISH AND CRABMEAT. Mol-
luscan shellfish or crabmeat is misbranded if:

(1) its labeling is false, misleading, or fails to conform with the requirements of Sec-
tion 436.081;

(2) it is offered for sale under the name of another food,

(3) its container is made, formed, or filled so as to be misleading;

(4) a word, statement, or other information required by this chapter or a rule
adopted under this chapter to appear on a label is not prominently and conspicuously
placed on the label and is not likely to be read and understood by the ordinary individ-
ual under customary conditions of purchase and use; or

(5) it does not have a label containing:

(A) the name, address, and certification or license number of the processor;

(B) an accurate statement in a uniform location on the principal display panel of
the quantity of the contents in terms of weight, measure, or numerical count; and

(C) a date as provided by department rules [adopted by the board ].

SECTION 3.1110. Section 436.091, Health and Safety Code, is amended to read as
follows:

Sec. 436.091. DECLARATION OF PROHIBITED AREAS. (a) The department [direc-
tor by order shall declare a body of public water to be a prohibited area if:

(1) the department [director] finds, according to a sanitary, chemical, or bacteriologi-
cal survey, that the area contains aquatic life that is unfit for human consumption; or
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(2) aquatic life from a prohibited area may have been transferred to that body of
public water.

(b) The department [direetor] shall modify or revoke an order according to the results
of a sanitary, chemical, or bacteriological survey conducted by the department. The
department [direetor] shall file the order in the department's office and shall furnish
without charge a copy of the order describing prohibited areas on request.

(c) The department [direetor] shall conspicuously outline prohibited areas on maps
and shall furnish the maps without charge on request. The failure of a person to obtain
that information does not relieve that person from liability under this chapter.

SECTION 3.1111. Section 436.101, Health and Safety Code, is amended to read as
follows:

Sec. 436.101. CLASSIFICATION OF GROWING AREAS. (a) The department [direc-
t-or] by order shall designate an area that is coastal water according to the rules of the
Parks and Wildlife Commission as an approved area, a conditionally approved area, a
restricted area, a conditionally restricted area, or a prohibited area, according to the
classification categories in the current National Shellfish Sanitation Program Guide for
the Control of Molluscan Shellfish [Mandal of Op taons] or its successor. Coastal water
is a prohibited area for the taking of molluscan shellfish unless designated otherwise by
the department [director].

(b) The department [direetor] shall prohibit the taking of molluscan shellfish for a
specified period from water to which molluscan shellfish may have been transferred from
a restricted or conditionally restricted area.

(c) The department [director] by order shall designate growing areas as closed areas or
open areas. The department [direetor] shall modify or revoke an order according to the
results of sanitary and bacteriological surveys conducted by the department. The depart-
ment [director] shall file the order in the department's office and shall furnish without
charge a copy of the order describing the open or closed area on request.

(d) The department [director] shall conspicuously outline the classifications of areas
for the taking of molluscan shellfish on maps and shall furnish the maps without charge
on request. The failure of a person to obtain that information does not relieve that
person from liability under this chapter.

SECTION 3.1112. Section 436.102, Health and Safety Code, is amended to read as
follows:

Sec. 436.102. DEPURATION. (a) The department [direetor] may allow depuration by
artificial means of molluscan shellfish taken from a restricted or conditionally restricted
area, subject to department [the] rules [adopted by the board and under the supervision
the department [director] considers necessary to protect public health.

(b) A molluscan shellfish plant operator may employ an off-duty peace officer to moni-
tor the gathering of shellfish for depuration from a restricted or conditionally restricted
area as provided by the rules adopted [by the- board] under Subsection (a). In this
subsection, "peace officer" includes those persons listed in Article 2.12, Code of Criminal
Procedure.

SECTION 3.1113. Section 436.107(b), Health and Safety Code, is amended to read as
follows:

(b) The council is composed of:

(1) two members appointed by the executive commissioner [board] as nominated by
the Texas Oyster Growers and Dealers Association or a successor organization;

(2) one member appointed by the executive commissioner [board] as nominated by
the Coastal Oyster Leaseholder's Association;

(3) two members appointed by the executive commissioner [board] from a list of oys-
ter dealers who have held a shellfish certificate in this state for not less than six
months of each of the three years preceding the nomination and who are certified at
the time of appointment;
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(4) one representative appointed by the chairman of the Interstate Shellfish Sanita-
tion Conference; and

(5) three consumer members, including one person professionally licensed or with
work experience in the field of environmental survey, environmental sanitation,
environmental engineering, or a similar field related to environmental or pollution
conditions and their effect on molluscan shellfish harvest areas, appointed by the
speaker of the house of representatives.

SECTION 3.1114. Section 436.108(a), Health and Safety Code, is amended to read as
follows:

(a) The Texas Oyster Council shall:

(1) advise the department [board] on the criteria used by the department [drectoI]
under Section 436.101 to designate growing areas as open or closed areas;

(2) advise the department [board] on the development of standards and procedures
relating to the licensing of molluscan shellfish processors under this chapter;

(3) advise the department [board] on the content of the rules adopted by the execu-
tive commissioner to implement the provisions of this chapter relating to molluscan
shellfish;

(4) perform any other functions requested by the department [board] in implement-
ing and administering the provisions of this chapter relating to molluscan shellfish;
and

(5) review information brought before the council relating to molluscan shellfish.

SECTION 3.1115. Section 436.112, Health and Safety Code, is amended to read as
follows:

Sec. 436.112. RULEMAKING AUTHORITY. The executive commissioner [board] may
adopt rules for the enforcement of this chapter. The executive commissioner [board] shall
adopt rules establishing specifications for molluscan shellfish processing and crabmeat
processing, and the department shall furnish without charge printed copies of the rules
on request.

SECTION 3.1116. Sections 436.113(a), (b), (c), (d), and (e), Health and Safety Code,
are amended to read as follows:

(a) A person may not operate as a molluscan shellfish or crabmeat processor unless
the person submits an application for a certificate or a license to the department accord-
ing to department rules [adopt d by the board] and receives a certificate or license for
each plant or place of business.

(b) When an application has been properly filed with the department, the department
......... or an atitherijt shall inspect the property identified in the application,

including buildings and equipment, and the operating procedures under which the prod-
uct is processed.

(c) The department [director] shall issue a certificate or license to a person who oper-
ates a plant or place of business that conforms to the requirements of this chapter and
department rules [adopted by the board].

(d) A certificate is nontransferrable and expires at 11:59 p.m. on August 31 of the
second [each] year of issuance.

(e) A license is nontransferrable and expires at 11:59 p.m. on the last day of February
of the second [eaeh] year of issuance.

SECTION 3.1117. Section 436.114(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [board] by rule shall establish minimum standards for
a certificate or license and criteria for the refusal to issue a certificate or license and the
suspension or revocation of a certificate or license.

SECTION 3.1118. Section 436.115(a), Health and Safety Code, is amended to read as
follows:
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(a) A hearing under this chapter is governed by the procedures for a contested case
hearing under Chapter 2001, Government Code, and the department's [board's] formal
hearing rules.

SECTION 3.1119. Section 437.001(4), Health and Safety Code, is amended to read as
follows:

(4) "Food," "food service establishment," "retail food store," "mobile food unit,"
"roadside food vendor," ["r oaside fod ,-,ndor",] and "temporary food service establish-
ment" have the meanings assigned to those terms by rules adopted [by -e board]
under this chapter.

SECTION 3.1120. Section 437.0055(b), Health and Safety Code, is amended to read
as follows:

(b) A person required to obtain a permit under Subsection (a) must apply every two
years [annttally] for the permit and must pay any fees required by the department.

SECTION 3.1121. Section 437.0056, Health and Safety Code, is amended to read as
follows:

Sec. 437.0056. RULEMAKING AUTHORITY. The executive commissioner [board]
may adopt rules for the efficient enforcement of this chapter by the department in an
area not regulated under this chapter by a county or public health district. The executive
commissioner [boad] by rule shall establish minimum standards for granting and
maintaining a permit in an area not regulated under this chapter by a county or public
health district. The commissioner may refuse an application for a permit or suspend or
revoke a permit in an area not regulated under this chapter by a county or public health
district.

SECTION 3.1122. Section 437.0057(e), Health and Safety Code, is amended to read
as follows:

(e) A county, a public health district, or the department may require a food service
establishment to:

(1) post a sign in a place conspicuous to employees, in a form adopted by the execu-
tive commissioner [of the Health and Human Se vices omm..ion], describing a food
service employee's responsibilities to report certain health conditions to the permit
holder under rules adopted by the executive commissioner; or

(2) require that each food service employee sign a written agreement in a form
adopted by the executive commissioner to report those health conditions.

SECTION 3.1123. Sections 437.0076(b) and (d), Health and Safety Code, are
amended to read as follows:

(b) The executive commissioner [board] may require each fixed or mobile location retail
establishment in which food is prepared on-site for sale to the public that is required to
be operated under a permit under Section 437.0055 to employ a food manager certified
under Subchapter G, Chapter 438.

(d) The executive commissioner [board] by rule may exempt establishments other than
the establishments described by Subsection (c) from the requirement imposed under this
section if the executive commissioner [board] determines that the application of the
requirement to those establishments is not necessary to protect public health and safety.

SECTION 3.1124. Section 437.0123(a), Health and Safety Code, is amended to read
as follows:

(a) A county that has a population of at least 2.8 million or a public health district at
least part of which is in a county that has a population of at least 2.8 million may
require the payment of a fee for issuing or renewing a permit or for performing an
inspection to enforce this chapter or a rule adopted under this chapter. A county with a
population of at least 2.8 million may require a trained food manager to be on duty dur-
ing each day of operation of a food service establishment. The training required of food
managers can be no more extensive than the training offered by an education or training
program accredited [that seei.e] under Subchapter D, Chapter 438. A food service
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establishment that handles only prepackaged food and does not prepare or package food
may not be required to have a certified food manager under this section.

SECTION 3.1125. Sections 437.0125(b), (c), and (e), Health and Safety Code, are
amended to read as follows:

(b) The department may charge [annutal] fees every two years.

(c) The executive commissioner [board] by rule shall set the fees for issuing and renew-
ing permits in amounts as prescribed by Section 12.0111 and other fees in amounts that
allow the department to recover at least 50 percent of the [afnnutal] expenditures by the
department for:

(1) reviewing and acting on a permit;

(2) amending [and renewing] a permit;

(3) inspecting a facility as provided by this chapter and rules adopted under this
chapter; and

(4) implementing and enforcing this chapter, including a department rule or an or-
der adopted or a license issued by the department.

(e) All permit fees collected by the department under this chapter shall be deposited
in the state treasury to the credit of the food and drug retail fee account [fund].

SECTION 3.1126. Section 437.013(a), Health and Safety Code, is amended to read as
follows:

(a) A county or public health district shall file an audited statement with the depart-
ment [Texas rt...nt of.Healt] on or b6fore January 15 of each year.

SECTION 3.1127. Section 437.017, Health and Safety Code, is amended to read as
follows:

Sec. 437.017. CONFLICT WITH ALCOHOLIC BEVERAGE CODE. The Alcoholic
Beverage Code and rules adopted by the Texas Alcoholic Beverage Commission control
to the extent of a conflict between this chapter or an order adopted under this chapter.

SECTION 3.1128. Sections 437.018(a), (d), (e), Mf, (g), (h), (i), Ci), (k), (1), (m), and (n),
Health and Safety Code, are amended to read as follows:

(a) The department [eommisioner] may impose an administrative penalty against a
person who holds a permit or who is regulated under this chapter and who violates this
chapter or a rule or order adopted under this chapter.

(d) If the department [eommissionerI determines that a violation has occurred,-the
department [eommissioner] shall issue an order that states the facts on which the deter-
mination is based, including an assessment of the penalty.

(e) Within 14 days after the date the order is issued, the department [eommissiener]
shall give written notice of the order to the person. The notice may be given by certified
mail. The notice must include a brief summary of the alleged violation and a statement
of the amount of the recommended penalty and must inform the person that the person
has a right to a hearing on the occurrence of the violation, the amount of the penalty, or
both the occurrence of the violation and the amount of the penalty.

(f) Within 20 days after the date the person receives the notice, the person in writing
may accept the determination and recommended penalty of the department [eormis-
sioner] or may make a written request for a hearing on the occurrence of the violation,
the amount of the penalty, or both the occurrence of the violation and the amount of the
penalty.

(g) If the person accepts the determination and recommended penalty [of the ejmmi
Mone], the department [eommissioner] by order shall [approve the determvatin and]
impose the recommended penalty.

(h) If the person requests a hearing or fails to respond timely to the notice, the
department [commissiener] shall refer the matter to the State Office of Administrative
Hearings and an administrative law judge of that office shall hold the hearing. The
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department shall [set a haring and] give written notice of the hearing to the person.
The [An] administrative law judge shall make findings of fact and conclusions of law and
promptly issue to the department [.enmi.sione] a written proposal for a decision about
the occurrence of the violation and the amount of a proposed penalty. Based on the find-
ings of fact, conclusions of law, and proposal for a decision, the department [eeffl is
sioner] by order may find that a violation has occurred and impose a penalty or may find
that no violation occurred.

(i) The notice of the department's [ " mf 'issioner'] order given to the person under
Chapter 2001, Government Code, must include a statement of the right of the person to
judicial review of the order.

(j) Within 30 days after the date the department's [board's] order is final as provided
by Subchapter F, Chapter 2001, Government Code, the person shall:

(1) pay the amount of the penalty;

(2) pay the amount of the penalty and file a petition for judicial review contesting
the occurrence of the violation, the amount of the penalty, or both the occurrence of
the violation and the amount of the penalty; or

(3) without paying the amount of the penalty, file a petition for judicial review
contesting the occurrence of the violation, the amount of the penalty, or both the oc-
currence of the violation and the amount of the penalty.

(k) Within the 30-day period, a person who acts under Subsection (j)(3) of this section
may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for placement in an escrow ac-
count; or

(B) giving to the court a supersedeas bond that is approved by the court for the
amount of the penalty and that is effective until all judicial review of the depart-
ment's [boardsl order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the amount of the penalty and is financially unable to give
the supersedeas bond; and

(B) giving a copy of the affidavit to the department [cammissinar] by certified
mail.

(1) The department [eomm'ssiene I on receipt of a copy of an affidavit under Subsec-
tion (k)(2) [of this seton] may file with the court, within five days after the date the
copy is received, a contest to the affidavit. The court shall hold a hearing on the facts al-
leged in the affidavit as soon as practicable and shall stay the enforcement of the penalty
on finding that the alleged facts are true. The person who files an affidavit has the
burden of proving that the person is financially unable to pay the amount of the penalty
and to give a supersedeas bond.

(m) If the person does not pay the amount of the penalty and the enforcement of the
penalty is not stayed, the department [commissioner] may refer the matter to the at-
torney general for collection of the amount of the penalty.

(n) Judicial review of the order of the department [enintiasioner]:

(1) is instituted by filing a petition as provided by Subchapter G, Chapter 2001,
Government Code; and

(2) is under the substantial evidence rule.

SECTION 3.1129. Section 437.019(b), Health and Safety Code, is amended to read as
follows:

(b) Except as provided by Subsection (c), a bed and breakfast establishment that has
more than seven rooms for rent, or that provides food service other than breakfast to its
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overnight guests, is a food service establishment for purposes of this chapter but may
not be required to meet all criteria applicable to a larger food service establishment such
as a restaurant. The executive commissioner [bord], commissioners court, governing
body, or administrative board, as applicable, shall adopt minimum standards for a bed
and breakfast establishment covered by this subsection.

SECTION 3.1130. Section 438.004(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [Texas Board of Health] by rule may establish require-
ments stricter than the requirements prescribed by Section 438.003 for the display and
sale of unpackaged foods if the transmission of a disease infestation or contamination is
directly related to a method of displaying and selling unpackaged food authorized by
this subchapter.

SECTION 3.1131. Section 438.014(a), Health and Safety Code, is amended to read as
follows:

(a) After cleaning dishes, receptacles, utensils, food-grinding machines, and imple-
ments as required by Section 438.012 or 438.013, the items shall be:

(1) placed in a wire cage and immersed in a still bath of clear water for at least:

(A) three minutes in water heated to a minimum temperature of 170 degrees
Fahrenheit; or

(B) two minutes in water heated to a minimum temperature of 180 degrees
Fahrenheit;

(2) immersed for at least two minutes in a lukewarm chlorine bath made up at a
strength of 100 parts per milliliter or more of hypochlorites and not reduced to less
than 50 parts per milliliter available chlorine, or a concentration of equal bacteriacidal
strength if chloramines are used; or

(3) sterilized by any other chemical method approved by the department [Texas
Board of Health].
SECTION 3.1132. Section 438.033(a), Health and Safety Code, is amended to read as

follows:

(a) On the request of an employer, the department [Texas Board of Health] or the
department's [boavd!] representative, or the local health authority or the local health
authority's representative, a person employed or seeking employment in an activity
regulated under Section 438.032:

(1) shall be examined by a licensed physician; and

(2) must receive a certificate signed by the physician stating that the examination
has been performed and that to the best of the physician's knowledge the person
examined did not have on the date of the examination a transmissible condition of a
communicable disease or a local infection commonly transmitted through the handling
of food.

SECTION 3.1"133. The heading to Section 438.042, Health and Safety Code, is
amended to read as follows:

Sec. 438.042. DUTIES OF EXECUTIVE COMMISSIONER [POARD].

SECTION 3.1134. Section 438.042(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [Tcxas Board of Health] shall adopt standards and
procedures for the accreditation of education and training programs for persons employed
in the food service industry.

SECTION 3.1135. Section 438.042(b), Health and Safety Code, as added by Chapter
539 (S.B. 873), Acts of the 72nd Legislature, Regular Session, 1991, is amended to read
as follows:

(b) The executive commissioner [Texas Board of Hcalth] shall adopt standards and
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procedures for the accreditation of education and training programs for recertification of
persons employed in the food service industry who have previously completed a program
accredited in accordance with this subchapter or have been certified by a local health ju-
risdiction and have completed training and testing requirements substantially similar to
those required by this subchapter for program accreditation. The requirements for ac-
creditation in Section 438.043 need not be met by an education or training program for
recertification.

SECTION 3.1136. Section 438.0431(b), Health and Safety Code, is amended to read
as follows:

(b) The executive commissioner [of the Health and Human S..vie Commission]
shall by rule define the basic food safety training or education required to be included in
a course curriculum. The course length may not exceed two hours.

SECTION 3.1137. Section 438.047, Health and Safety Code, is amended to read as
follows:

Sec. 438.047. FEES. The department in accordance with department rules shall
charge an application fee and an audit fee sufficient to cover the entire cost of accredita-
tion, audit, and maintenance of the registry.

SECTION 3.1138. Section 438.102, Health and Safety Code, is amended to read as
follows:

Sec. 438.102. CERTIFICATION PROGRAM. (a) The executive commissioner [board]
shall establish a certification program for food managers in accordance with this
subchapter.

(b) The executive commissioner [board] by rule shall prescribe the requirements for is-
suance and renewal of a food manager certificate under this subchapter.

SECTION 3.1139. Section 438.104, Health and Safety Code, is amended to read as
follows:

Sec. 438.104. APPROVAL OF EXAMINATIONS; SELECTION OF EXAMINATION
SITES. (a) The executive commissioner [board] shall adopt criteria to approve
examinations.

(b) In administering this subchapter, the department [board] shall consider the impact
of the traveling distance and time required for a food manager to obtain certification.
The department [board] shall give particular consideration to mitigating the impact of
this subchapter on food managers in rural areas. The department [board] shall use the
Internet to implement the certification and may develop a system to permit administra-
tion of the examination using the Internet.

SECTION 3.1140. Section 438.106, Health and Safety Code, is amended to read as
follows:

Sec. 438.106. POWERS AND DUTIES OF EXECUTIVE COMMISSIONER [BOARD];
FEES. (a) The executive commissioner [board] by rule may adopt a fee for issuance or re-
newal of a food manager certificate under this subchapter in amounts reasonable and
necessary to administer this subchapter, but not to exceed $35.

(b) The executive commissioner [board] by rule may adopt a fee, in an amount not to
exceed $10, for an examination administered by the department under this subchapter.

(c) The executive commissioner [board] may adopt rules for the denial, suspension, and
revocation of a food manager certificate issued under this subchapter.

(d) The executive commissioner [board] by rule may prescribe standards for:

(1) examination sites;

(2) expenses of administration of examinations under this subchapter; and

(3) site audits for administration of this subchapter.

SECTION 3.1141. Section 439.002, Health and Safety Code, is amended to read as
follows:

458

Ch. 1, § 3.1135



84th LEGISLATURE-REGULAR SESSION

Sec. 439.002. MANUFACTURE AND SALE. Unless prohibited by federal law, laetrile
[Laetrite] may be manufactured in this state in accordance with Chapter 431 (Texas
Food, Drug and Cosmetic Act) and may be sold in this state for distribution by licensed
physicians.

SECTION 3.1142. Sections 439.003(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) Unless prohibited by federal law, a [A] licensed physician may prescribe or
administer laetrile in the treatment of cancer.

(b) A physician acting in accordance with federal and state law is not subject to
disciplinary action by the Texas [State Beard of] Medical Board [Examiners] for prescrib-
ing or administering laetrile to a patient under the physician's care who has requested
the substance unless that board makes a formal finding that the substance is harmful.

SECTION 3.1143. Sections 439.005(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The Texas [State Board ofl Medical Board [Exaninrte] may suspend, cancel, or
revoke the license of any physician who:

(1) fails to keep complete and accurate records of purchases and disposals of laetrile;

(2) prescribes or dispenses laetrile to a person known to be a habitual user of
narcotic or dangerous drugs or to a person who the physician should have known was
a habitual user of narcotic or dangerous drugs;

(3) uses any advertising that tends to mislead or deceive the public; or

(4) is unable to practice medicine with reasonable skill and safety to patients
because of any mental or physical condition, including age, illness, or drunkenness, or
because of excessive use of drugs, narcotics, chemicals, or any other type of material.

(c) Subsection (b)(2) does not apply to a person being treated by the physician for
narcotic use after the physician notifies the Texas [State Beard ofi Medical Board
[Examiners] in writing of the name and address of the patient being treated.

SECTION 3.1144. Sections 439.015(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The Texas [State Board ofl Medical Board [Eainers] may suspend, cancel, or
revoke the license of any physician who:

(1) fails to keep complete and accurate records of purchases and disposals of DMSO
in a formulation not approved for human use; or

(2) prescribes or administers DMSO in a manner that has been proven, in a formal
hearing held by the board, to be harmful to the patient.

(c) The Texas [State Board f Medical Board [Exftifers] may temporarily suspend
the license of a physician who prescribes or administers DMSO in a manner that, in the
board's opinion, creates an immediate danger to the public. The board must conduct a
hearing on the temporary suspension as soon as practicable after the suspension.

SECTION 3.1145. Section 439.021(d), Health and Safety Code, is amended to read as
follows:

(d) The consulting pharmacist shall account to the department [Texa Dpat ent of
Health] for all drugs selected for shipment under this subchapter.

SECTION 3.1146. Section 439.022, Health and Safety Code, is amended to read as
follows:

Sec. 439.022. ADMINISTRATION. (a) The executive commissioner [Tcxas Board of
Heakl shall adopt rules consistent with federal and state law to implement this
subchapter, including rules relating to:

(1) the packaging and inventory of drugs for shipment;

(2) the manner of shipment of the drugs from original shipment under this
subchapter until the final destination; and
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(3) safeguards to ensure the proper handling of and accounting for all drugs shipped.

(b) The executive commissioner [Texas Board of Health] by rule shall determine, in
consultation with the United States Department of State and other appropriate federal
agencies, the foreign countries to receive the drugs.

(c) The salvaging of drugs under this subchapter is not subject to Chapter 431 (Texas
Food, Drug, and Cosmetic Act).

SECTION 3.1147. Section 439.023(a), Health and Safety Code, is amended to read as
follows:

(a) The department [Texas Department of Hc.alt..] may contract with other entities,
including local governments and civic organizations, to implement this subchapter.

SECTION 3.1148. Section 440.003(9), Health and Safety Code, is amended to read as
follows:

(9) "Health authority" means the department, the municipal or[;] county[, or state]
health officer or the officer's representative, or any other agency having jurisdiction or
control over the matters embraced within the specifications and requirements of this
chapter.

SECTION 3.1149. Section 440.005, Health and Safety Code, is amended to read as
follows:

Sec. 440.005. HEARINGS. [(a] A hearing conducted [by the board] in the
administration of this chapter is governed by Chapter 2001, Government Code.

[Kb) Based on the reeord of a hearing endueted ti.nder this ehapter, the department
shall imake a fin~din~g and shttll stitain, ehne or reenda ffiial ntior oc
o......... in the haring.]

SECTION 3.1150. Section 440.006, Health and Safety Code, is amended to read as
follows:

Sec. 440.006. POWERS [AND DUTIES] OF EXECUTIVE COMMISSIONER
[B4ARD]. The executive commissioner [board may:

(1) adopt rules prescribing standards or related requirements for the operation of
establishments for the manufacture of frozen desserts, imitation frozen desserts,
products sold in semblance of frozen desserts, or mixes for those products, including
standards or requirements for the:

(A) health, cleanliness, education, and training of personnel who are employed in
the establishments;

(B) protection of raw materials, manufactured merchandise, and merchandise
held for sale;

(C) design, construction, installation, and cleanliness of equipment and utensils;

(D) sanitary facilities and controls of the establishments;

(E) establishment construction and maintenance, including vehicles;

(F) production processes and controls; and

(G) institution and content of a system of records to be maintained by the
establishment; and

(2) adopt rules prescribing procedures for the enforcement of the standards or re-
lated requirements prescribed under Subdivision (1), including procedures for the:

(A) requirement of a valid license to operate an establishment;

(B) issuance, suspension, revocation, and reinstatement of licenses;

(C) administrative hearings held under this chapter [before the board or its
designee];

(D) institution of certain court proceedings by the department [board or its
designee;
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(E) inspection of establishments and securing of samples of frozen desserts, imita-
tion frozen desserts, products sold in semblance of frozen desserts, or mixes for
those products;

(F) access to the establishments and to the vehicles used in operations;

(G) compliance by manufacturers outside the jurisdiction of the state; and

(H) review of plans for future construction.

SECTION 3.1151. Sections 440.012(a), (c), and (d), Health and Safety Code, are
amended to read as follows:

(a) A person desiring to operate an establishment for the manufacture of a frozen des-
sert, imitation frozen dessert, product sold in semblance of a frozen dessert, or a mix for
one of those products may apply to the department for a license. A license shall be
granted under the department's procedural rules [adopted by., th board] and shall be is-
sued only for the purpose and use as stated on the application for a license.

(c) A license may not be issued to a person who does not comply with the standards
prescribed by department rule [the-bofrd] under this chapter.

(d) A license issued under this chapter must be renewed every two years [on or before
September I of each year] in accordance with department rules [adopted by the board].

SECTION 3.1152. Sections 440.013(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) A [$40] nonrefundable fee for each establishment in an amount set by the execu-
tive commissioner by rule as prescribed by Section 12.0111 must accompany each ap-
plication for a license.

(b) The department also shall assess the following fees in the amounts set by the exec-
utive commissioner by rule as prescribed by Section 12.0111:

(1) a fee for a frozen dessert manufacturer located in this state in an [the] amount
[of ene-een] per 100 pounds of manufactured or processed frozen dessert manufactured
or processed and distributed in this state by that manufacturer;

(2) a fee for a frozen dessert manufacturer not located in this state in an [tel
amount [of one enIt] per 100 pounds of frozen desserts manufactured or processed by
the manufacturer in another state and imported for sale in this state; and

(3) a fee for the actual cost of analyzing samples of frozen desserts for a frozen des-
sert manufacturer not located in this state.

(c) The executive commissioner [board] shall adopt rules to collect fees imposed under
this section monthly[, quarterly, smian.ally, or ... ..- based on amounts due by
the frozen dessert manufacturer.

SECTION 3.1153. Section 440.014, Health and Safety Code, is amended to read as
follows:

Sec. 440.014. RECORDKEEPING [RECORD KEEPING]. The executive commissioner
[board] shall adopt rules establishing minimum standards for recordkeeping [reeord
keepi ] by persons required to pay fees under this chapter and the records shall be
made available to the department on request.

SECTION 3.1154. Section 440.017, Health and Safety Code, is amended to read as
follows:

Sec. 440.017. REFUSAL TO GRANT LICENSE; SUSPENSION OR REVOCATION
OF LICENSE. In accordance with rules adopted under Section 440.006, the department
[commissioner] may refuse an application for a license under this chapter or may
suspend or revoke a license issued under this chapter.

SECTION 3.1155. Section 440.031(a), Health and Safety Code, is amended to read as
follows:

(a) Under rules adopted by the executive commissioner [board], the department's au-
thorized representatives have free access at all reasonable hours to any establishment
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for the manufacture of a frozen dessert, imitation frozen dessert, product sold in
semblance of a frozen dessert, or a mix for one of those products or to any vehicle being
used to transport in commerce a frozen dessert, imitation frozen dessert, product sold in
semblance of a frozen dessert, or a mix for one of those products for the purpose of:

(1) inspecting the establishment or vehicle to determine compliance with the stan-
dards or related requirements prescribed [by-theod] under this chapter; or

(2) securing samples of frozen desserts, imitation frozen desserts, products sold in
semblance of frozen desserts, or a mix for one of those products for the purpose of
making or causing to be made an examination of the samples to determine compliance
with the standards or related requirements prescribed [by the bard] under this
chapter.

SECTION 3.1156. Section 440.032(a), Health and Safety Code, is amended to read as
follows:

(a) A person commits an offense if the person knowingly or intentionally violates Sec-
tion 440.011 or a rule adopted [by the bard] under this chapter.

SECTION 3.1157. Section 441.003, Health and Safety Code, is amended to read as
follows:

Sec. 441.003. RULES. The executive commissioner [de a tment] may adopt rules
that are necessary to implement this chapter that promote the public health and safety.
The rules may include rules relating to certificate suspension, revocation, or other
disciplinary action and relating to certificate renewal.

SECTION 3.1158. Subtitle B, Title 6, Health and Safety Code, is amended to conform
to Chapter 461, Health and Safety Code, as it existed on August 31, 2009, and to Section
1.19(a)(3), Chapter 198 (H.B. 2292), Acts of the 78th Legislature, Regular Session, 2003,
by adding Chapter 461A to read as follows:

CHAPTER 461A. DEPARTMENT OF STATE HEALTH SERVICES: CHEMI-
CAL DEPENDENCY SERVICES AND RELATED PROGRAMS

SUBCHAPTER A. GENERAL PROVISIONS

Sec. 461A.001. POLICY Chemical dependency is a preventable and treatable illness
and public health problem affecting the general welfare and the economy of this state.
The legislature recognizes the need for proper and sufficient facilities, programs, and
procedures for prevention, intervention, treatment, and rehabilitation. It is the policy of
this state that a person with a chemical dependency shall be offered a continuum of ser-
vices that will enable the person to lead a normal life as a productive member of society.

Sec. 461A.002. DEFINITIONS. In this chapter:

(1) "Chemical dependency" means:

(A) abuse of alcohol or a controlled substance;

(B) psychological or physical dependence on alcohol or a controlled substance; or

(C) addiction to alcohol or a controlled substance.

(2) "Commission" means the Health and Human Services Commission.

(3) "Commissioner" means the commissioner of state health services.

(4) "Controlled substance" means a:

(A) toxic inhalant; or

(B) substance designated as a controlled substance by Chapter 481.

(5) "Department" means the Department of State Health Services.

(6) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(7) "Intervention" means the interruption of the onset or progression of chemical
dependency in the early stages.
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(8) "Prevention" means the reduction of a person's risk of abusing alcohol or a con-
trolled substance or becoming chemically dependent.

(9) "Rehabilitation" means the reestablishment of the social and vocational life of a
person after treatment.

(10) "Toxic inhalant" means a gaseous substance that is inhaled by a person to pro-
duce a desired physical or psychological effect and that may cause personal injury or
illness to the person.

(11) "Treatment" means the initiation and promotion, in a planned, structured, and
organized manner, of a person's chemical-free status or the maintenance of a person
free of illegal drugs.

(12) "Treatment facility" means a public or private hospital, a detoxification facility,
a primary care facility, an intensive care facility, a long-term care facility, an outpatient
care facility, a community mental health center, a health maintenance organization, a
recovery center, a halfway house, an ambulatory care facility, another facility that is
required to be licensed and approved by the department under Chapter 464, or a facil-
ity licensed or operated under Title 7 that provides treatment services. The term does
not include an educational program for intoxicated drivers or the individual office of a
private, licensed health care practitioner who personally renders private individual or
group services within the scope of the practitioner's license and in the practitioner's
office.

Sec. 461A. 003. IMPLEMENTATION BY DEPARTMENT. The department shall
implement this chapter for the purpose of preventing broken homes and the loss of lives.

Sec. 461A.004. COOPERATION WITH DEPARTMENT. (a) Each department,
agency, officer, and employee of the state, when requested by the department, shall cooper-
ate with the department in appropriate activities to implement this chapter.

(b) This section does not give the department control over existing facilities, institu-
tions, or agencies or require the facilities, institutions, or agencies to serve the department
in a manner that is inconsistent with the functions, the authority, or the laws and rules
governing the activities of the facilities, institutions, or agencies.

(c) This section does not authorize the department to use a private institution or agency
without its consent or to pay a private institution or agency for services that a public
institution or agency is willing and able to provide.

Sec. 461A.005. CONFLICT WITH OTHER LAW. To the extent a power or duty given
to the department or commissioner by this chapter conflicts with Section 531.0055,
Government Code, Section 531.0055 controls.

SUBCHAPTER B. POWERS AND DUTIES OF DEPARTMENT, COMMIS-
SIONER, AND EXECUTIVE COMMISSIONER

Sec. 461A.051. POWERS AND DUTIES OF EXECUTIVE COMMISSIONER. The ex-
ecutive commissioner shall:

(1) adopt rules governing the functions of the department in relation to chemical
dependency services and related programs, including rules that prescribe the policies
and procedures followed by the department in administering chemical dependency ser-
vices and related programs; and

(2) by rule and based on criteria proposed by the department, establish minimum
criteria that peer assistance programs must meet to be governed by and entitled to the
benefits of a law that authorizes licensing and disciplinary authorities to establish or
approve peer assistance programs for impaired professionals.

Sec. 461A.052. POWERS AND DUTIES OF DEPARTMENT. (a) The department
shall:

(1) provide for research and study of the problems of chemical dependency in this
state and seek to focus public attention on those problems through public information
and education programs;
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(2) plan, develop, coordinate, evaluate, and implement constructive methods and
programs for the prevention, intervention, treatment, and rehabilitation of chemical
dependency in cooperation with federal and state agencies, local governments, organiza-
tions, and persons, and provide technical assistance, funds, and consultation services
for statewide and community-based services;

(3) cooperate with and enlist the assistance of-

(A) other state, federal, and local agencies;

(B) hospitals and clinics;

(C) public health, welfare, and criminal justice system authorities;

(D) educational and medical agencies and organizations; and

(E) other related public and private groups and persons;

(4) expand chemical dependency services for children when funds are available
because of the long-term benefits of those services to this state and its citizens;

(5) sponsor, promote, and conduct educational programs on the prevention and treat-
ment of chemical dependency, and maintain a public information clearinghouse to
purchase and provide books, literature, audiovisuals, and other educational material
for the programs;

(6) sponsor, promote, and conduct training programs for persons delivering preven-
tion, intervention, treatment, and rehabilitation services and for persons in the crimi-
nal justice system or otherwise in a position to identify the service needs of persons with
a chemical dependency and their families;

(7) require programs rendering services to persons with a chemical dependency to
safeguard those persons' legal rights of citizenship and maintain the confidentiality of
client records as required by state and federal law;

(8) maximize the use of available funds for direct services rather than administrative
services;

(9) consistently monitor the expenditure of funds and the provision of services by all
grant and contract recipients to assure that the services are effective and properly
staffed and meet the standards adopted under this chapter;

(10) make the monitoring reports prepared under Subdivision (9) a matter of public
record;

(11) license treatment facilities under Chapter 464;

(12) use funds appropriated to the department for purposes of providing chemical
dependency services and related programs to carry out those purposes and maximize
the overall state allotment of federal funds;

(13) plan, develop, coordinate, evaluate, and implement constructive methods and
programs to provide healthy alternatives for youth at risk of selling controlled sub-
stances;

(14) submit to the federal government reports and strategies necessary to comply
with Section 1926 of the federal Alcohol, Drug Abuse, and Mental Health Administra-
tion Reorganization Act, Pub. L. No. 102-321 (42 U.S.C. Section 300x-26), and coordi-
nate the reports and strategies with appropriate state governmental entities; and

(15) regulate, coordinate, and provide training for alcohol awareness courses
required under Section 106.115, Alcoholic Beverage Code, and may charge a fee for an
activity performed by the department under this subdivision.

(b) The department may establish regional alcohol advisory committees consistent with
the regions established under Section 531.024, Government Code.

(c) -The department may appoint advisory committees to assist the department in
performing its duties under this chapter. A member of an advisory committee appointed
under this subsection may receive reimbursement for travel expenses as provided by Sec-
tion 2110.004, Government Code.
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(d) The department shall comply with federal and state laws related to program and
facility accessibility.

(e) The commissioner shall prepare and maintain a written plan that describes how a
person who does not speak English can be provided reasonable access to the department's
programs and services under this chapter.

(t) Subsection (a)(15) does not apply to a 12-step or similar self-help alcohol dependency
recovery program:

(1) that does not offer or purport to offer an alcohol dependency treatment program;

(2) that does not charge program participants; and

(3) in which program participants may maintain anonymity.

Sec. 461A.053. EMERGENCY TREATMENT RESOURCES. The commissioner may
develop emergency treatment resources for persons who appear to be:

(1) chemically dependent;

(2) under the influence of alcohol or a controlled substance and in need of medical
attention; or

(3) undergoing withdrawal or experiencing medical complications related to a chemi-
cal dependency.

Sec. 461A.054. REFERRAL SERVICES FOR PERSONS FROM CRIMINAL
JUSTICE SYSTEM. (a) The commissioner may establish programs for the referral,
treatment, or rehabilitation of persons from the criminal justice system within the terms
of bail, probation, conditional discharge, parole, or other conditional release.

(b) A referral may not be inconsistent with medical or clinical judgment or conflict
with this chapter or Chapter 462 or applicable federal regulations.

Sec. 461A.055. REPORTING OF CHILDREN INVOLVED IN SUBSTANCE ABUSE
OR FROM FAMILY INVOLVED IN SUBSTANCE ABUSE. (a) The department in the
context of mental health services, the commission, the Department of Aging and Disabil-
ity Services, and the Texas Juvenile Justice Department shall:

(1) attempt to determine whether a child under the agency's jurisdiction is involved
in substance abuse or is from a substance-abusing family;

(2) record its determination in the case record of the child; and

(3) record the information for statistical reporting purposes.

(b) The agencies shall revise their assessment forms, as needed, to include a determina-
tion under this section.

(c) The department shall coordinate the efforts of the agencies described by Subsection
(a) in complying with this section.

Sec. 461A.056. STATEWIDE SERVICE DELIVERY PLAN. (a) The department shall
develop and adopt a statewide service delivery plan. The department shall update the
plan not later than February 1 of each even-numbered year. The plan must include:

(1) a statement of the department's mission, goals, and objectives regarding chemical
dependency prevention, intervention, and treatment;

(2) a statement of how chemical dependency services and, chemical dependency case
management services should be organized, managed, and delivered;

(3) a comprehensive assessment of."

(A) chemical dependency services available in this state at the time the plan is pre-
pared; and

(B) future chemical dependency services needs;

(4) a service funding process that ensures equity in the availability of chemical
dependency services across this state and within each service region established under
Section 531.024, Government Code;
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(5) a provider selection and monitoring process that emphasizes quality in the provi-
sion of services;

(6) a description of minimum service levels for each region;

(7) a mechanism for the department to obtain and consider local public participation
in identifying and assessing regional needs for chemical dependency services;

(8) a process for coordinating and assisting administration and delivery of services
among federal, state, and local public and private chemical dependency programs that
provide similar services; and

(9) a process for coordinating the department's activities with those of other state
health and human services agencies and criminal justice agencies to avoid duplications
and inconsistencies in the efforts of the agencies in chemical dependency prevention,
intervention, treatment, rehabilitation, research, education, and training.

(b) The department shall gather information needed for the development of the plan
through systematic methods designed to include local, regional, and statewide
perspectives.

(c) In developing the plan, the department shall analyze the costs of implementation of
proposed features of the plan by both the department and service providers. The depart-
ment shall use the analysis to maximize the efficiency of service delivery under the final
plan.

(d) The plan must provide a priority for obtaining treatment services for individuals in
need of treatment who are parents of a child in foster care.

Sec. 461A.057. STATE AGENCY SERVICES STANDARDS. (a) The executive com-
missioner by rule shall develop model program standards for substance abuse services for
use by each state agency that provides or pays for substance abuse services. The depart-
ment shall provide the model standards to each agency that provides substance abuse ser-
vices as identified by the commission.

(b) Model standards developed under Subsection (a) must be designed to improve the
consistency of substance abuse services provided by or through a state agency.

(c) Biennially the department shall review the model standards developed under
Subsection (a) and determine whether each standard contributes effectively to the consis-
tency of service delivery by state agencies.

SUBCHAPTER C. SERVICES AND PROGRAMS

Sec. 461A.101. LOCAL BEHAVIORAL. HEALTH AUTHORITIES. The department
may designate and provide services through local behavioral health authorities as
provided by Section 533.0356 and rules adopted by the executive commissioner.

Sec. 461A.102. EDUCATION AND RESEARCH PROGRAMS CONCERNING CON-
TROLLED SUBSTANCES. (a) In this section, "controlled substances" means those sub-
stances designated as controlled substances by Chapter 481.

(b) The department, in cooperation with other appropriate state agencies, shall carry
out educational programs designed to prevent or deter misuse and abuse of controlled
substances. In connection with those programs the department may:

(1) promote better recognition of the problems of misuse and abuse of controlled sub-
stances within the regulated industry and among interested groups and organizations;

(2) assist the regulated industry and interested groups and organizations in
contributing to the reduction of misuse and abuse of controlled substances;

(3) consult with interested groups and organizations to aid those groups in solving
administrative and organizational problems;

(4) evaluate procedures, projects, techniques, and controls conducted or proposed as
part of educational programs on misuse and abuse of. controlled substances;

(5) disseminate the results of research on misuse and abuse of controlled substances
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to promote a better public understanding of problems that exist and ways to combat
those problems; and

(6) assist in educating and training state and local law enforcement officials in their
efforts to control misuse and abuse of controlled substances.

(c) The department shall encourage research on misuse and abuse of controlled
substances. In connection with research, and in furtherance of the enforcement of Chapter
481, the commissioner may:

(1) establish methods to assess accurately the effects of controlled substances and
identify and characterize those with potential for abuse;

(2) make studies and undertake programs of research to:

(A) develop new or improved approaches, techniques, systems, equipment, and de-
vices to strengthen the enforcement of Chapter 481;

(B) determine patterns and social effects of misuse and abuse of controlled sub-
stances; and

(C) improve methods for preventing, predicting, understanding, and dealing with
the misuse and abuse of controlled substances; and

(3) contract with public agencies, institutions of higher education, and private
organizations or individuals to conduct research, demonstrations, or special projects
that directly pertain to the misuse and abuse of controlled substances.

Sec. 461A.103. OUTREACH PROGRAMS FOR INTRAVENOUS DRUG USERS.
(a) In this section, "HIV" means human immunodeficiency virus.

(b) The department may fund community outreach programs that have direct contact
with intravenous drug users.

(c) An outreach program funded by the department must:

(1) provide education on HIV infection based on the model education program
developed by the department;

(2) encourage behavior changes to reduce the possibility of HIV transmission;

(3) promote other HIV risk reduction activities; and

(4) encourage behavior consistent with state criminal laws.

Sec. 461A.104. MINIMUM PROGRAM REQUIREMENTS. (a) In this section, "cop-
ing skills training" means instruction in the elements and practice of and reasons for the
skills of communication, stress management, problem solving, daily living, and decision
making.

(b) A chemical dependency intensive intervention, outpatient, residential treatment, or
rehabilitation program that is provided by the department or that is funded wholly or
partly by funds allocated through the department must include:

(1) coping skills training;

(2) education regarding the manifestations and dynamics of dysfunctional relation-
ships within the family; and

(3) support group opportunities for children and adults.

(c) This section does not apply to:

(1) a detoxification program or that part of a program that provides detoxification; or

(2) a program provided by the Texas Juvenile Justice Department.

Sec. 461A. 105. RELAPSE RATE REPORTING. (a) A treatment program provided or
funded by the department shall report to the department on the effectiveness of the chemi-
cal dependency treatment program.

(b) The report must show to the extent possible, without violating the confidentiality of
information received by the program, the rate of relapse of persons who have received
treatment services.
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(c) The executive commissioner by rule may provide for the content of a report and the
procedure for reporting under this section. Reports must be uniform in classifications of
persons receiving treatment according to the severity of addiction, substance abused, age
of person treated, ahd modality of treatment. A report may not reveal the name of an in-
dividual subject to treatment or of a family member or acquaintance of an individual
treated and may not describe circumstances from which any of those individuals may be
identified.

Sec. 461A.106. COMPULSIVE GAMBLING PROGRAM. (a) The department shall
establish a program for:

(1) public education, research, and training regarding problem or compulsive
gambling; and

(2) the treatment and prevention of problem or compulsive gambling.

(b) The department's program under Subsection (a) must include:

(1) establishing and maintaining a list of Internet sites and toll-free "800" telephone
numbers of nonprofit entities that provide crisis counseling and referral services to fam-
ilies experiencing difficulty as a result of problem or compulsive gambling;

(2) promoting public awareness regarding the recognition and prevention of problem
or compulsive gambling;

(3) facilitating, through in-service training and other means, the availability of effec-
tive assistance programs for problem or compulsive gamblers; and

(4) conducting studies to identify adults and juveniles in this state who are, or who
are at risk of becoming, problem or compulsive gamblers.

SUBCHAPTER D. SERVICE CONTRACTS

Sec. 461A.151. CLIENT SERVICE CONTRACT STANDARDS. (a) In each contract
for the purchase of chemical dependency program-related client services, the department
shall include:

(1) clearly defined contract goals, outputs, and measurable outcomes that relate
directly to program objectives;

(2) clearly defined sanctions or penalties for failure to comply with or perform
contract terms or conditions; and

(3) clearly specified accounting, reporting, and auditing requirements applicable to
money received under the contract.

(b) Contract goals must include a standard developed by the department that is based
on a percentage of program clients who maintain long-term recovery for an extended pe-
riod as defined by the department.

Sec. 461A.152. CONTRACT MONITORING. The department shall establish a formal
program to monitor program-related client services contracts made by the department.
The department must:

(1) monitor compliance with financial and performance requirements using a risk
assessment methodology; and

(2) obtain and evaluate program cost information to ensure that each cost, including
an administrative cost, is reasonable and necessary to achieve program objectives.

Sec. 461A.153. TECHNICAL ASSISTANCE PROGRAM. The department shall adopt
technical assistance policies and procedures for a technical assistance program that:

(1) is clearly separate from the department's contract monitoring activities;

(2) has a single office for technical assistance requests; and

(3) includes explicit response time frames.

SUBCHAPTER E. FUNDING
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Sec. 461A.201. FINANCES. (a) The department may accept gifts and grants for the
purposes of providing chemical dependency services and related programs.

(b) The department is the state agency that receives and administers federal funds for
alcohol and drug abuse, including applying for, administering, and disbursing funds
under the federal Drug Abuse Prevention, Treatment, and Rehabilitation Act (21 U.S.C.
Section 1101 et seq.). The executive commissioner prescribes all necessary department
policies relating to alcohol and drug abuse.

(c) An organization or other entity is not eligible for a grant of state funds from the
department under this chapter unless the organization or entity provides matching funds
in either cash or in-kind contributions equal to at least five percent of the total grant of
state funds from the department. The department may waive that requirement if the
department determines that the requirement may jeopardize the provision of needed
services.

(d) In allocating grant funds, the department shall consider the state facility
hospitalization rate of substance abusers who are fron the service area of the entity
requesting the grant. An organization or other entity is not eligible for a grant of state
funds for a treatment or rehabilitation program unless the program will, at a minimum,
reduce state facility hospitalization of substance abusers by a percentage established by
the department.

(e) As a condition to receiving contract or grant funds under this chapter, a public or
private organization or entity must provide to the department information relating to:

(1) the number of persons with a chemical dependency the organization or entity
served, if any, during the preceding year, the municipalities and counties of residence
of those persons, and the number of persons served from each municipality and county;
and

(2) the number of persons with a chemical dependency the organization or entity
expects to serve during the term of the requested grant or contract, the expected
municipalities and counties of residence for those persons, and the expected number of
persons served from each municipality and county.

Sec. 461A.202. SERVICES FUNDING. (a) The executive commissioner by rule shall
adopt a system of funding the provision of chemical dependency services that includes
competitive and noncompetitive procedures to:

(1) maximize the range of treatment services available in each service region;

(2) provide reasonable access in each region to available services; and

(3) include local public participation in making regional funding decisions and
formal funding recommendations.

(b) The system must require that the department award each proposed chemical
dependency services contract to the applicant that the department determines has made
the bid that provides the best value.

(c) In determining the best value bid for a contract under this section, the department
shall consider:

(1) the quality of the proposed service;

(2) cost;

(3) the applicant's ability to:

(A) perform the contract;

(B) provide the required services; and

(C) provide continuity of service;

(4) whether the applicant can perform the contract or provide the services within the
period required, without delay or interference;

(5) the applicant's history of

(A) contract performance; and
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(B) compliance with the laws relating to the applicant's business operations and
the affected services;

(6) whether the applicant's financial resources are sufficient to perform the contract
and to provide the services;

(7) whether necessary or desirable support and ancillary services are available to the
applicant;

(8) the degree of community support for the applicant;

(9) the quality of the facilities and equipment available to or proposed by the ap-
plicant;

(10) the ability of the applicant to meet all applicable written department policies,
principles, and rules;

(11) state investment in the applicant; and

(12) other factors the department determines relevant.

(d) Rules adopted under this section must set out the department's provider selection
processes, including:

(1) service purchase methods;

(2) eligibility criteria;

(3) provider selection criteria; and

(4) selection determination procedures.

Sec. 461A.203. FUNDING POLICY MANUAL. (a) The department shall publish a
funding policy manual that explains:

(1) the department's funding priorities and provider selection criteria; and

(2) the methods the department used to develop funding policies.

(b) The department shall update the manual annually.

Sec. 461A.204. UNIT RATE REIMBURSEMENT. (a) In this section, "unit rate
reimbursement" means reimbursement for a service paid at a specified rate for a unit of
the service provided to a client multiplied by the number of units provided.

(b) The department shall study the procurement of and payment for chemical
dependency treatment services on a unit rate reimbursement basis.

(c) If the department determines, after consideration of the study, that procurement of
and payment for chemical dependency treatment services on a unit rate reimbursement
basis in appropriate areas of the state would result in obtaining the highest quality treat-
ment services at the best price and the lowest administrative cost to the department, the
department shall adopt a unit rate reimbursement system for those services. The system
must:

(1) include competitive procurement;

(2) monitor provider performance;

(3) monitor the reasonableness of provider costs and expenditures;

(4) verify provider costs before and after a contract term to ensure rates are set ap-
propriately;

(5) ensure accountability of providers; and

(6) contain costs.

(d) The department may procure and pay for chemical dependency prevention and
intervention services under a unit rate reimbursement system when the department
determines it is appropriate.

SUBCHAPTER F. ADVISORY COMMITTEE ON REDUCING DRUG
DEMAND
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Sec. 461A.251. ADVISORY COMMITTEE. (a) The Drug Demand Reduction Advisory
Committee is composed of the following members:

(1) five representatives of the public from different geographic regions of the state
who have knowledge and expertise in issues relating to reducing drug demand and who
are appointed by the commissioner; and

(2) one representative of each of the following agencies or offices who is appointed by
the commissioner, executive commissioner, or executive director of the agency or office
and who is directly involved in the agency's or office's policies, programs, or funding
activities relating to reducing drug demand:

(A) the department;

(B) the commission;

(C) the criminal justice division of the governor's office;

(D) the Department of Family and Protective Serdices;

(E) the Department of Public Safety of the State of Texas;

(F) the Texas Alcoholic Beverage Commission;

(G) the Texas Correctional Office on Offenders with Medical or Mental Impair-
ments;

(H) the Texas Department of Criminal Justice;

(I) the Department of Aging and Disability Services;

(J) the Texas Education Agency;

(K) the Texas Juvenile Justice Department;

(L) the Department of Assistive and Rehabilitative Services;

(M) the Texas Workforce Commission;

(N) the Texas Department of Motor Vehicles;

(0) the comptroller of public accounts; and

(P) the adjutant general's department.

(b) The representative of the department shall serve as the presiding officer of the Drug
Demand Reduction Advisory Committee. The department may provide administrative
support to the committee.

Sec. 461A.252. MEETINGS. The Drug Demand Reduction Advisory Committee shall
meet at least once in each quarter of each calendar year on dates determined by the
committee.

Sec. 461A.253. DUTIES OF ADVISORY COMMITTEE. (a) The Drug Demand
Reduction Advisory Committee shall serve as a single source of information for the
governor, the legislature, and the public about issues relating to reducing drug demand,
including available prevention programs and services.

(b) The Drug Demand Reduction Advisory Committee shall develop a statewide strat-
egy to reduce drug demand. The strategy must:

(1) incorporate multidisciplinary approaches using current empirical research;

(2) include performance-based measurement and accountability standards, short-
term objectives, and 10-year targets for reducing drug demand;

(3) coordinate, to the extent possible, the efforts of private sector entities and local,
state, and federal agencies, including the Office of National Drug Control Policy and
the United States Drug Enforcement Administration, to reduce drug demand; and

(4) provide opportunities for representatives from the public and private sectors to
comment on the committee's activities and make recommendations related to the
strategy.

(c) The Drug Demand Reduction Advisory Committee shall identify lead or contribut-
ing agencies or offices that shall implement the strategy described in Subsection (b). The
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committee shall coordinate the implementation of the strategy by those agencies or offices.

Sec. 461A.254. ADDITIONAL ADVISORY COMMITTEES. The Drug Demand Reduc-
tion Advisory Committee may establish additional advisory committees composed of
representatives from governmental entities and the private sector to assist the committee
in carrying out its duties.

Sec. 461A.255. REPORT. Not later than January 15 of each odd-numbered year, the
Drug Demand Reduction Advisory Committee shall present to the governor, the lieuten-
ant governor, and the speaker of the house of representatives a report that states:

(1) the committee's progress in developing and coordinating the strategy described in
Section 461A.253(b);

(2) the status and funding of state programs relating to reducing drug demand; and

(3) recommendations for legislation to address issues involved in reducing drug
demand.

SECTION 3.1159. The heading to Chapter 462, Health and Safety Code, is amended
to read as follows:

CHAPTER 462. TREATMENT OF [CHEMICALLY DEPENDENT] PERSONS
WITH CHEMICAL DEPENDENCIES

SECTION 3.1160. Section 462.001, Health and Safety Code, is amended by amend-
ing Subdivisions (1) and (10) and adding Subdivisions (5-a) and (5-b) to read as follows:

(1) "Applicant" means a person who files an application for emergency detention,
protective custody, or commitment of a [ch..lly dependent] person with a chemical
dependency.

(5-a) "Department" means the Department of State Health Services.

(5-b) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(10) "Treatment facility" means a public or private hospital, a detoxification facility,
a primary care facility, an intensive care facility, a long-term care facility, an
outpatient care facility, a community mental health center, a health maintenance or-
ganization, a recovery center, a halfway house, an ambulatory care facility, another
facility that is required to be licensed [and apprIved] by the department under Chapter
464 [eenmnissieit], a facility licensed by the department under Title 7 [Texas Dpeart-
.. nt of M tal Health and Mental Retardatin , or a facility operated by the depart-

ment under Title 7 that [Texas D aAme.t of M..... Health afd Mett. Retardation
wh4i] has been designated by the department [eommissien] to provide chemical
dependency treatment. The term does not include an educational program for
intoxicated drivers or the individual office of a private, licensed health care practi-
tioner who personally renders private individual or group services within the scope of
the practitioner's license and in the practitioner's office.

SECTION 3.1161. Section 462.005(f), Health and Safety Code, is amended to read as
follows:

(f) The state or the county may not pay any costs for a patient committed to a private
hospital unless no public facilities are available and unless authorized by the depart-
ment [eommission] or the commissioners court of the county, as appropriate.

SECTION 3.1162. Section 462.009(e), Health and Safety Code, is amended to read as
follows:

(e) Consent given by a patient or by a person authorized by law to consent to treat-
ment on the patient's behalf for the administration of a medication, therapy, or treat-
ment is valid only if:

(1) for consent to therapy or treatment:

(A) the consent is given voluntarily and without coercive or undue influence; and

(B) before administration of the therapy or treatment, the treating physician or
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the psychologist, social worker, professional counselor, or chemical dependency
counselor explains to the patient and to the person giving consent, in simple,
nontechnical language:

(i) the specific condition to be treated;

(ii) the beneficial effects on that condition expected from the therapy or treat-
ment;

(iii) the probable health and mental health consequences of not consenting to
the therapy or treatment;

(iv) the side effects and risks associated with the therapy or treatment;
(v) the generally accepted alternatives to the therapy or treatment, if any, and

whether an alternative might be appropriate for the patient; and

(vi) the proposed course of the therapy or treatment;

(2) for consent to the administration of medication:

(A) the consent is given voluntarily and without coercive or undue influence; and

(B) the treating physician provides each explanation required by Subdivision
(1)(B) to the patient and to the person giving consent in simple, nontechnical
language; and

(3) for consent to medication, therapy, or treatment, the informed consent is evi-
denced in the patient's clinical record by a signed form prescribed by the department
[commrission] for this purpose or by a statement of the treating physician or the
psychologist, social worker, professional counselor, or chemical dependency counselor
who obtained the consent that documents that consent was given by the appropriate
person and the circumstances under which the consent was obtained.

SECTION 3.1163. Section 462.021, Health and Safety Code, is amended to read as
follows:

Sec. 462.021. VOLUNTARY ADMISSION OF ADULT. A facility may admit an adult
who requests admission for emergency or nonemergency treatment or rehabilitation if:

(1) the facility is:

(A) a treatment facility licensed by the department [eo tmisstion] to provide the
necessary services;

(B) a facility licensed by the department under Title 7 [Texas Departme-.t of
Mental Health and Mental Retadatiu..];,or

(C) a facility operated by the department under Title 7 that [Txas Department of
Mental Health and Mental Retardation whI has been designated by the depart-
ment [commissian] to provide chemical dependency treatment; and

(2) the admission is appropriate under the facility's admission policies.

SECTION 3.1164. Section 462.022(a), Health and Safety Code, is amended to read as
follows:

(a) A facility may admit a minor for treatment and rehabilitation if:

(1) the facility is:

(A) a treatment facility licensed by the department [ecommnission] to provide the
necessary services to minors;

(B) a facility licensed by the department under Title 7 [Texas Depa.rtment
Mental Hlealth and Mental Retardation]; or

(C) a facility operated by the department under Title 7 that [Texas Departm...t
Mental Health and . . .ntal Retardaaion W h] has been designated by the depart-
ment [co miion] to provide chemical dependency treatment;

(2) the admission is appropriate under the facility's admission policies; and

(3) the admission is requested by:
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(A) a parent, managing conservator, or guardian of the minor; or

(B) the minor, without parental consent, if the minor is 16 years of age or older.

SECTION 3.1165. Section 462.0235(c), Health and Safety Code, is amended to read
as follows:

(c) The certificate of medical examination placed in a minor's medical record under
Subsection (b)(2)(B) must include:

(1) the name and address of the examining physician;

(2) the name and address of the examined minor;

(3) the date and place of the examination;

(4) a brief diagnosis of the examined minor's physical and mental condition;

(5) the period, if any, during which the examined minor has been under the care of
the examining physician;

(6) an accurate description of the chemical dependency treatment, if any,
administered to the examined minor by or under the direction of the examining physi-
cian; and

(7) the examining physician's opinion that:

(A) the examined minor is a person with a chemical dependency [hereically de-
Pendent;

(B) there is no reasonable alternative to the treatment the physician recommends
for the examined minor; and

(C) as a result of the examined minor's chemical dependency, the minor, if
released, is likely to cause serious harm to the minor or others or:

(i) would suffer severe and abnormal mental, emotional, or physical distress;

(ii) would experience a substantial mental or physical deterioration of the
minor's ability to function independently that would be manifested by the minor's
inability, for reasons other than indigence, to provide for the minor's basic needs,
including food, clothing, health, and safety; and

(iii) would not be able to make a rational and informed decision as to whether
to submit to treatment.

SECTION 3.1166. Sections 462.025(a), (c), and (e), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [conmnisio n] shall adopt rules governing the volun-
tary admission of a patient to a treatment facility, including rules governing the intake,
screening, and assessment procedures of the admission process.

(c) The assessment provided for by the rules may be conducted only by a professional
who meets the qualifications prescribed by department [eommiroi] rules.

(e) In accordance with department [eommisiorI rule, a treatment facility shall provide
annually a minimum of two hours of inservice training regarding intake and screening
for persons who will be conducting an intake or screening for the facility. A person may
not conduct intake or screenings without having completed the initial and applicable an-
nual inservice training.

SECTION 3.1167. Section 462.042(b), Health and Safety Code, is amended to read as
follows:

(b) The application must state:

(1) that the applicant has reason to believe and does believe that the person who is
the subject of the application is a [ehemically dependent] person with a chemical
dependency;

(2) that the applicant has reason to believe and does believe that the person evi-
dences a substantial risk of serious harm to the person [hintse41 or others;
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(3) a specific description of the risk of harm;

(4) that the applicant has reason to believe and does believe that the risk of harm is
imminent unless the person is immediately restrained;

(5) that the applicant's beliefs are derived from specific recent behavior, overt acts,
attempts, or threats;

(6) a detailed description of the specific behavior, acts, attempts, or threats; and

(7) the relationship, if any, of the applicant to the person.

SECTION 3.1168. Section 462.043(b), Health and Safety Code, is amended to read as
follows:

(b) The judge or magistrate shall deny the application unless the judge or magistrate
finds that there is reasonable cause to believe that:

(1) the person who is the subject of the application is a [.he .eally dependent]
person with a chemical dependency;

(2) the person evidences a substantial risk of serious harm to the person [hinseW or
others;

(3) the risk of harm is imminent unless the person is immediately restrained; and

(4) the necessary restraint cannot be accomplished without emergency detention.

SECTION 3.1169. Section 462.062(e), Health and Safety Code, is amended to read as
follows:

(e) The application must contain the following information according to the applicant's
information and belief:

(1) the proposed patient's name and address, including the county in which the
proposed patient resides, if known;

(2) a statement that the proposed patient is a [.h.mi.all dp ,..ntl person with a
chemical dependency who:

(A) is likely to cause serious harm to the person [hi-msefl or others; or

(B) will continue to suffer abnormal mental, emotional, or physical distress, will
continue to deteriorate in ability to function independently if not treated, and is un-
able to make a rational and informed choice as to whether to submit to treatment;
and

(3) a statement that the proposed patient is not charged with a criminal offense
that involves an act, attempt, or threat of serious bodily injury to another person.

SECTION 3.1170. Section 462.064(c), Health and Safety Code, is amended to read as
follows:

(c) A certificate must be dated and signed by the examining physician. The certificate
must include:

(1) the name and address of the examining physician;

(2) the name and address of the proposed patient;

(3) the date and place of the examination;

(4) the period,.if any, during which the proposed patient has been under the care of
the examining physician;

(5) an accurate description of the treatment, if any, given by or administered under
the direction of the examining physician; and

(6) the examining physician's opinions whether the proposed patient is a [ehemfi
cally d, n I person with a chemical dependency and:

(A) is likely to cause serious harm to the person [him;self;

(B) is likely to cause serious harm to others; or

(C) will continue to suffer abnormal mental, emotional, or physical distress and to
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deteriorate in ability to function independently if not treated and is unable to make
a rational and informed choice as to whether or not to submit to treatment.

SECTION 3.1171. Section 462.065(e), Health and Safety Code, is amended to read as
follows:

(e) The judge or designated magistrate may issue a protective custody order if the
judge or magistrate determines that:

(1) [that] a physician has stated the physician's [his] opinion and the detailed basis
for the physician's [his] opinion that the proposed patient is a [ch reieatly dependent]
person with a chemical dependency; and

(2) the proposed patient presents a substantial risk of serious harm to the person
fhimse-fl or others if not immediately restrained pending the hearing.
SECTION 3.1172. Section 462.066(g), Health and Safety Code, is amended to read as

follows:
(g) The notification of probable cause hearing shall read as follows:

(Style of Case)
NOTIFICATION OF PROBABLE CAUSE HEARING

On this the day of ,20[479]-, the undersigned
hearing officer heard evidence concerning the need for protective custody of

(hereinafter referred to as proposed patient). The proposed patient was
given the opportunity to challenge the allegations that the proposed patient [(slhe] pre-
sents a substantial risk of serious harm to self or others.

The proposed patient and the proposed patient's attorney have been given
(attorney)

written notice that the proposed patient was placed under an order of protective
custody and the reasons for such order on

(date of notice)

I have examined the certificate of medical examination for
chemical dependency and - Based on

(other evidence considered)

this evidence, I find that there is probable cause to believe that the proposed patient pre-
sents a substantial risk of serious harm to self (yes - or no -) or others (yes
____ or no __ ) such that the proposed patient [(s e] cannot be at liberty pending
final hearing because

(reasons for finding; type of risk found)

SECTION 3.1173. Section 462.068(a), Health and Safety Code, is amended to read as
follows:

(a) The court shall enter an order denying an application for court-ordered treatment
if after a hearing the court or jury fails to find, from clear and convincing evidence, that
the proposed patient is a [chemically, d. et] person with a chemical dependency and
meets the criteria for court-ordered treatment.

SECTION 3.1174. Section 462.069(a), Health and Safety Code, is amended to read as
follows:

(a) The court shall commit the proposed patient to a treatment facility approved by
the department [ceommi&,on] to accept court commitments for not more than 90 days if:

(1) the proposed patient admits the allegations of the application; or
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(2) at the hearing on the merits, the court or jury finds that the material allegations
in the application have been proved by clear and convincing evidence.

SECTION 3.1175. Section 462.0731(b), Health and Safety Code, is amended to read
as follows:

(b) The department [commission] shall arrange and furnish alternative settings for
outpatient care, treatment, and supervision in the patient's county of residence. The ser-
vices must be provided as close as possible to the patient's residence.

SECTION 3.1176. Sections 462.075(e) and (f), Health and Safety Code, are amended
to read as follows:

(e) The court shall enter an order denying an application for court-ordered treatment
if the court or jury fails to find, from clear and convincing evidence, that the proposed
patient is a [chemically dependent] person with a chemical dependency and meets the
criteria for court-ordered treatment. If the court denies the application, the court shall
order the discharge of a proposed patient who is not at liberty.

(M The court shall commit the proposed patient to a treatment facility approved by
the department [commission] to accept commitments for not more than 90 days if:

(1) the proposed patient admits the allegations of the application; or

(2) at the hearing on the merits, the court or jury finds that the material allegations
in the application have been proved by clear and convincing evidence.

SECTION 3.1177. Section 462.079(a), Health and Safety Code, is amended to read as
follows:

(a) A furlough may be revoked only after an administrative hearing held in accor-
dance with department [commissin] rules. The hearing must be held within 72 hours
after the patient is returned to the facility.

SECTION 3.1178. Sections 462.081(a), (b), and (d), Health and Safety Code, are
amended to read as follows:

(a) The judge of a court with jurisdiction of misdemeanor cases may remand the
defendant to a treatment facility approved by the department [commission] to accept
court commitments for care and treatment for not more than 90 days, instead of
incarceration or fine, if:

(1) the court or a jury has found the defendant guilty of an offense classified as a
Class A or B misdemeanor;

(2) the court finds that the offense resulted from or was related to the defendant's
chemical dependency;

(3) a treatment facility approved by the department [commission] is available to
treat the defendant; and

(4) the treatment facility agrees in writing to admit the defendant under this section.

(b) A defendant who, in the opinion of the court, is a person with mental illness
[i]entally-il is not eligible for sentencing under this section.

(d) A juvenile court may remand a child to a treatment facility for care and treatment
for not more than 90 days after the date on which the child is remanded if:

(1) the court finds that the child has engaged in delinquent conduct or conduct
indicating a need for supervision and that the conduct resulted from or was related to
the child's chemical dependency;

(2) a treatment facility approved by the department [commission] to accept court
commitments is available to treat the child; and

(3) the facility agrees in writing to receive the child under this section.

SECTION 3.1179. The heading to Chapter 464, Health and Safety Code, is amended
to read as follows:
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CHAPTER 464. FACILITIES TREATING [ALO 1OLS AND DRUG BE
PEN DENT] PERSONS WITH A CHEMICAL DEPENDENCY

SECTION 3.1180. Section 464.001, Health and Safety Code, is amended by adding
Subdivisions (3-a) and (3-b) to read as follows:

(3-a) "Department" means the Department of State Health Services.

(3-b) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.1181. Section 464.003, Health and Safety Code, is amended to read as
follows:

Sec. 464.003. EXEMPTIONS. This subchapter does not apply to:

(1) a facility maintained or operated by the federal government;

(2) a facility directly operated by the state;

(3) a facility licensed by the department under Chapter 241, 243, 248, 466, or 577
[Texats Deprmn of ~Health],

(4) an educational program for intoxicated drivers;

(5) the individual office of a private, licensed health care practitioner who person-
ally renders private individual or group services within the scope of the practitioner's
license and in the practitioner's office;

(6) an individual who personally provides counseling or support services to a [eheni-
ea. .depende.] person with a chemical dependency but does not offer or purport to of-
fer a chemical dependency treatment program; or

(7) a 12-step or similar self-help chemical dependency recovery program:

(A) that does not offer or purport to offer a chemical dependency treatment
program;

(B) that does not charge program participants; and

(C) in which program participants may maintain anonymity.

SECTION 3.1182. Sections 464.004(a), (b), and (e), Health and Safety Code, are
amended to read as follows:

(a) To receive a license to operate a treatment facility to treat [.h.m.ally depnden I
persons with a chemical dependency, a person must:

(1) file a written application on a form prescribed by the department [eomi tssieonl;

(2) cooperate with the review of the facility; and

(3) comply with the licensing standards.

(b) The department [eotnmission] shall issue a license to an applicant:

(1) whose application meets the content requirements prescribed by [of] the depart-
ment and by department rules [eotimieeion]; [anrd]

(2) who receives approval of the facility after the department's [e..............] review;
and

(3) who timely complies with the licensing standards.

(e) A license may be issued without prior notice and an opportunity for a hearing. A
person other than the applicant or the department [and eommissier] may not contest the
issuance of a license.

SECTION 3.1183. Section 464.005, Health and Safety Code, is amended to read as
follows:

Sec. 464.005. LICENSE RENEWAL. (a) The department [eemmiss-en] shall provide
renewal application forms and information relating to renewal procedures to each license
holder.

(b) The department [D n of State Health Sres] may require an inspection
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before renewing a license, unless the applicant submits an accreditation review from the
Commission on Accreditation of Rehabilitation Facilities, The [the] Joint Commission, or
another national accreditation organization recognized by the department in accordance
with Section 464.0055.

(c) The executive commissioner [commission] may establish deadlines for receiving and
acting on renewal applications.

(d) A license may be renewed without prior notice and an opportunity for a hearing. A
person other than the applicant or the department [and eommission] may not contest the
renewal of a license.

SECTION 3.1184. Sections 464.0055(a) and (b), Health and Safety Code, are
amended to read as follows:

(a) In this section, "accreditation [t

[(!) "AeeredtatIon] commission" means the Commission on Accreditation of Reha-
bilitation Facilities, The [the] Joint Commission, or another national accreditation or-
ganization recognized by the department [Department of state Health S ev ' 9.1

[(2) "Depatrtment" means the Department of State Health Sevcs

(b) The department shall accept an accreditation review from an accreditation com-
mission for a treatment facility instead of an inspection by the department for renewal
of a license under Section 464.005, but only if:

(1) the treatment facility is accredited by that accreditation commission [the Gom-
misiononAerditatno Rhablitatio Fae.ilities, the joint Gvmmispnn, or another

national aet,,ditatin org anizatin, reonie by the department];

(2) the accreditation commission maintains and updates an inspection or review
program that, for each treatment facility, meets the department's applicable minimum
standards;

(3) the accreditation commission conducts a regular on-site inspection or review of
the treatment facility according to the accreditation commission's guidelines; and

(4) the treatment facility submits to the department a copy of its most recent ac-
creditation review from the accreditation commission in addition to the application,
fee, and any report or other document required for renewal of a license.

SECTION 3.1185. Section 464.006, Health and Safety Code, is amended to read as
follows:

Sec. 464.006. INSPECTIONS. The department [commission] or its representative
may without notice enter the premises of a treatment facility at reasonable times,
including any time treatment services are provided, to conduct an inspection or investiga-
tion the department [eommission] considers necessary.

SECTION 3.1186. Section 464.007, Health and Safety Code, is amended to read as
follows:

Sec. 464.007. APPLICATION AND INSPECTION FEES. (a) The department [eom-mission] shall collect [charge] nonrefundable application and review fees for a license or
renewal license. The department [commission] may collect [charge] a fee for approving a
facility to treat court committed clients.

(b) If the General Appropriations Act does not specify the amount of the fee, the exec-
utive commissioner by rule [commission] shall establish reasonable fees to administer
this subchapter in amounts necessary for the fees to cover at least 50 percent of the
costs of the licensing program.

(c) The department [commission] may not maintain unnecessary fund balances under
this chapter.

SECTION 3.1187. Section 464.008, Health and Safety Code, is amended to read as
follows:

Sec. 464.008. APPLICABILITY OF OTHER LAW TO APPLICATION AND INSPEC-
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TION FEES [ALCO)HOL AND DRU4G ABUSE TREATMENT LICENSURE FUND]. All
application and inspection fees collected by the department [eemmission] under this
subchapter are subject to Subchapter F, Chapter 404, Government Code.

SECTION 3.1188. Section 464.009, Health and Safety Code, is amended to read as
follows:

Sec. 464.009. RULES AND STANDARDS. (a) The department [eommission] shall
license treatment facilities in a manner consistent with state and federal law and rules,
including department [eomiissim] licensing standards.

(b) The executive commissioner [eo...ssioi.. shall adopt rules for:

(1) a treatment facility's organization and structure, policies and procedures, and
minimum staffing requirements;

(2) the services to be provided by a facility, including:

(A) the categories of services the facility may provide;

(B) the client living environment the facility requires; and

(C) the requirement that a facility provide discharge planning and client follow-up
contact;

(3) client rights and standards for medication, nutrition, and emergency situations;

(4) the client records kept by a facility;

(5) the general physical plant requirements for a facility, including environmental
considerations, fire protection, safety, and other conditions to ensure the health and
comfort of the clients;

(6) standards necessary to protect the client, including standards required or autho-
rized by federal or other state law; and

(7) the approval of a facility to treat adult or minor clients who are referred by the
criminal justice system or by a court order for involuntary civil or criminal commit-
ment or detention.

(c) The executive commissioner [eemmission] shall adopt rules to protect the rights of
individuals receiving services from a treatment facility and to maintain the confidential-
ity of client records as required by state and federal law.

(d) The executive commissioner [eommisiofn] by rule may not restrict competitive bid-
ding or advertising by a facility regulated by the department under this chapter [eom.-
mission] except to prohibit false, misleading, or deceptive practices by the facility.
However, those rules may not:

(1) restrict the facility's use of any medium for advertising;

(2) restrict in an advertisement the personal appearance of a person representing
the facility or the use of that person's voice;

(3) regulate the size or duration of an advertisement by the facility; or

(4) restrict the facility's advertisement under a trade name.

SECTION 3.1189. Section 464.010, Health and Safety Code, is amended to read as
follows:

Sec. 464.010. REPORTS OF ABUSE OR NEGLECT. (a) A person, including treat-
ment facility personnel, who believes that a client's physical or mental health or welfare
has been, is, or will be adversely affected by abuse or neglect caused by any person shall
report the facts underlying that belief to the department [eommissiork]. This requirement
is in addition to the requirements prescribed by Chapter 261, Family Code, and Chapter
48, Human Resources Code.

(b) The executive commissioner [eommissin] shall prescribe procedures for the
investigation of reports under Subsection (a) and for coordination with law enforcement
agencies or other agencies.

(c) An individual who in good faith reports to the department [eommis n] under this
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section is immune from civil or criminal liability based on the report. That immunity
extends to participation in a judicial proceeding resulting from the report but does not
extend to an individual who caused the abuse or neglect.

(d) The department [commission] may request the attorney general's office to file a pe-
tition for temporary care and protection of a client of a residential treatment facility if it
appears that immediate removal of the client is necessary to prevent further abuse.

(e) All records made by the department [commission] during its investigation of al-
leged abuse or neglect are confidential and may not be released except that the release
may be made:

(1) on court order;

(2) on written request and consent of the person under investigation or that person's
authorized attorney; or

(3) as provided by Section 464.011.

SECTION 3.1190. Section 464.011, Health and Safety Code, is amended to read as
follows:

Sec. 464.011. DISCLOSURE OF DEPARTMENT [COMMISSION] RECORDS. Un-
less prohibited or limited by federal or other state law, the department [commission]
may make its licensing and investigatory records that identify a client available to a
state or federal agency or law enforcement authority on request and for official purposes.

SECTION 3.1191. Sections 464.012(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) A treatment facility licensed under this chapter shall provide to employees of the
facility education regarding methods of transmitting and preventing human immuno-
deficiency virus infection based on the model education program developed by the depart-
ment [Texas Department of Health] and shall make the education available to facility
clients.

(b) Employees of the facility who counsel clients shall provide counseling in accor-
dance with the model protocol for counseling related to HIV infection developed by the
department [Txaa De..partime.t of Health].

SECTION 3.1192. Section 464.014, Health and Safety Code, is amended to read as
follows:

Sec. 464.014. DENIAL, REVOCATION, SUSPENSION, OR NONRENEWAL OF
LICENSE. (a) The department [commissimn] shall deny, revoke, suspend, or refuse to
renew a license, place on probation a person whose license has been suspended, or repri-
mand a license holder if the applicant or license holder or the owner, director,
administrator, or a clinical staff member of the facility:

(1) has a documented history of client abuse or neglect; or

(2) violates this subchapter or a department rule [of the "1 ]m isaI.

(b) If a license suspension is probated, the department [commission] may establish the
conditions for completion or violation of the probation.

(c) The denial, revocation, suspension, probation, or nonrenewal takes effect on the
30th day after the date.on which the notice was mailed unless:

(1) the department [commisimn] secures an injunction under Section 464.015; or

(2) an administrative appeal is requested.

(d) The department [commission] may restrict attendance at an appeals hearing to the
parties and their agents. A license holder whose license is suspended or revoked may not
admit new clients until the license is reissued.

SECTION 3.1193. Sections 464.0145(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) If the department [commisaen] proposes to suspend, revoke, or refuse to renew a
person's license, the person is entitled to a hearing conducted by the State Office of
Administrative Hearings.
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(c) Rules of practice adopted by the executive commissioner [commission] under Sec-
tion 2001.004, Government Code, applicable to the proceedings for a disciplinary action
may not conflict with rules adopted by the State Office of Administrative Hearings.

SECTION 3.1194. Sections 464.015(a), (c), (d), and (e), Health and Safety Code, are
amended to read as follows:

(a) The department [commission] may petition a district court to restrain a person or
facility that violates the rules, standards, or licensing requirements provided under this
subchapter in a manner that causes immediate threat to the health and safety of indi-
vidual clients.

(c) A district court, on petition of the department [commisson], the attorney general,
or a district or county attorney, and on a finding by the court that a person or facility is
violating or has violated this subchapter or a standard adopted under this subchapter,
shall grant any prohibitory or mandatory injunctive relief warranted by the facts,
including a temporary restraining order, temporary injunction, or permanent injunction.

(d) The court granting injunctive relief shall order the person or facility to reimburse
the department [commissionl and the party bringing the suit for all costs of investigation
and litigation, including reasonable attorney's fees, reasonable investigative expenses,
court costs, witness fees, deposition expenses, and civil administrative costs.

(e) At the request of the department [commission], the attorney general or the ap-
propriate district or county attorney shall institute and conduct a suit authorized by
Subsection (a) in the name of this state.

SECTION 3.1195. Section 464.016(c), Health and Safety Code, is amended to read as
follows:

(c) A person commits an offense if the person has reasonable grounds to suspect that
abuse or neglect of a client may have occurred and does not report the suspected or pos-
sible abuse or neglect to the department as required by Section 464.010.

SECTION 3.1196. Sections 464.017(b), (c), (f), and (g), Health and Safety Code, are
amended to read as follows:

(b) The department [comtmision] may:

(1) combine a suit to assess and recover civil penalties with a suit for injunctive
relief brought under Section 464.015; or

(2) file a suit to assess and recover civil penalties independently of a suit for injunc-
tive relief.

(c) At the request of the department [comm-ission], the attorney general or the ap-
propriate district or county attorney shall institute and conduct the suit authorized by
Subsection (b) in the name of this state. The department [commlr.lission] and the party
bringing the suit may recover reasonable expenses incurred in obtaining civil penalties,
including investigation costs, court costs, reasonable attorney fees, witness fees, and de-
position expenses.

(f) Penalties collected under this section by the attorney general shall be deposited to
the credit of the general revenue fund [alcohol a-nd drug abuse treatme.ntlL h otn und.
aceount]. Penalties collected under this section by a district or county attorney shall be
deposited to the credit of the general fund of the county in which the suit was heard.

(g) The department [commisson] and the party bringing the suit may recover reason-
able expenses incurred in obtaining civil penalties, including investigation costs, court
costs, reasonable attorney fees, witness fees, and deposition expenses.

SECTION 3.1197. Section 464.018, Health and Safety Code, is amended to read as
follows:

Sec. 464.018. NOTICE OF SUIT. Not.later than the seventh day before the date on
which the attorney general intends to bring suit on the attorney general's [hRi] own ini-
tiative under Section 464.015 or 464.017, the attorney general shall provide to the
department [commission] notice of the suit. The attorney general is not required to
provide notice of a suit if the attorney general determines that waiting to bring suit
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until the notice is provided will create an immediate threat to the health and safety of a
client. This section does not create a requirement that the attorney general obtain the
permission of or a referral from the department [cmnmiasion] before filing suit.

SECTION 3.1198. Sections 464.019(a), (d), (e), (f), (g), (h), (i), (j), (k), (1), (m), and (n),
Health and Safety Code, are amended to read as follows:

(a) The department [eommisiaion] may impose an administrative penalty against a
person licensed or regulated under this chapter who violates this chapter or a rule or or-
der adopted under this chapter.

(d) If the department [.....tiv .dire. t] determines that a violation has occurred, the
department [direetorl may issue [to the commssioin] a report that states the facts on
which the determination is based and the department's [direetor ] recommendation on
the imposition of a penalty, including a recommendation on the amount of the penalty.

(e) Within 14 days after the date the report is issued, the department [eetie- diree
tor) shall give written notice of the report to the person. The notice may be given by cer-
tified mail. The notice must include a brief summary of the alleged violation and a state-
ment of the amount of the recommended penalty and must inform the person that the
person has a right to a hearing on the occurrence of the violation, the amount of the
penalty, or both the occurrence of the violation and the amount of the penalty.

(f) Within 20 days after the date the person receives the notice, the person in writing
may accept the determination and recommended penalty of the department [eof-niis-
sioner] or may make a written request for a hearing on the occurrence of the violation,
the am6unt of the penalty, or both the occurrence of the violation and the amount of the
penalty.

(g) If the person accepts the determination and recommended penalty of the depart-
ment [eomissioner], the department [board] by order shall [approve the dtte- - ination
and] impose the recommended penalty.

(h) If the person requests a hearing or fails to respond timely to the notice, an
administrative law judge [the "omml]sioncI shall set a hearing and the department
shall give notice of the hearing to the person. The administrative law judge shall make
findings of fact and conclusions of law and promptly issue to the department [board] a
proposal for a decision about the occurrence of the violation and the amount of a proposed
penalty. Based on the findings of fact, conclusions of law, and proposal for a decision, the
department [board] by order may find that a violation has occurred and impose a penalty
or may find that no violation occurred.

(i) The notice of the department's [boards] order given to the person under Chapter
2001, Government Code, must include a statement of the right of the person to judicial
review of the order.

(j) Within 30 days after the date the department's [board's] order is final as provided
by Subchapter F, Chapter 2001, Government Code, the person shall:

(1) pay the amount of the penalty;

(2) pay the amount of the penalty and file a petition for judicial review contesting
the occurrence of the violation, the amount of the penalty, or both the occurrence of
the violation and the amount of the penalty; or

(3) without paying the amount of the penalty, file a petition for judicial review
contesting the occurrence of the violation, the amount of the penalty, or both the oc-
currence of the violation and the amount of the penalty.

(k) Within the 30-day period, a person who acts under Subsection ()(3) may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for placement in an escrow ac-
count; or

(B) giving to the court a supersedeas bond that is approved by the court for the
amount of the penalty and that is effective until all judicial review of the depart-
ment's [board's] order is final; or
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(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the amount of the penalty and is financially unable to give
the supersedeas bond; and

(B) giving a copy of the affidavit to the department [eommis3siner] by certified
mail.

(1) The department [eontni3aioner] on receipt of a copy of an affidavit under Subsec-
tion (k)(2) may file with the court within five days after the date the copy is received a
contest to the affidavit. The court shall hold a hearing on the facts alleged in the affida-
vit as soon as practicable and shall stay the enforcement of the penalty on finding that
the alleged facts are true. The person who files an affidavit has the burden of proving
that the person is financially unable to pay the amount of the penalty and to give a su-
persedeas bond.

(m) If the person does not pay the amount of the penalty and the enforcement of the
penalty is not stayed, the department [cow--ia-siocer] may refer the matter to the at-
torney general for collection of the amount of the penalty.

(n) Judicial review of the order of the department [boar-d]:

(1) is instituted by filing a petition as provided by Subchapter G, Chapter 2001,
Government Code; and

(2) is under the substantial evidence rule.

SECTION 3.1199. Section 464.020(c), Health and Safety Code, is amended to read as
follows:

(c) The department [eo.m.isi.] may not issue a license that authorizes a disciplin-
ary alternative education program to provide detoxification or residential services.

SECTION 3.1200. Section 464.031(2), Health and Safety Code, is amended to read as
follows:

(2) "Department" means the Department of State Health Services ["CGmmission"
means the Texas Gonisino Aeoho ad Drug- Abu .

SECTION 3.1201. Sections 464.033(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) To be eligible to contract with a county, an alcoholism program or center providing
prevention or intervention services must submit an application to the regional alcohol-
ism advisory committee established by the department [commissio n to serve the area in
which the program or center is located or in which the program or center will provide
services.

(b) To be eligible to contract with a county, an alcoholism program or center providing
treatment or rehabilitation services must:

(1) submit an application as provided by Subsection (a); and

(2) be licensed by the department [eomi4ss, n].

SECTION 3.1202. Section 464.034(a), Health and Safety Code, is amended to read as
follows:

(a) A regional alcoholism advisory committee shall:

(1) review each application received; and

(2) rank the applications using guidelines for reviewing funding applications
established by the department in accordance with department rules [eommissio fn r

SECTION 3.1203. Section 464.051, Health and Safety Code, is amended by amend-
ing Subdivision (2) and adding Subdivision (2-a) to read as follows:

(2) "Department" ["CGommisiaon"] has the meaning assigned by Section 464.001.

(2-a) "Executive commissioner" has the meaning assigned by Section 464.001.
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SECTION 3.1204. Section 464.052(b), Health and Safety Code, is amended to read as
follows:

(b) The department [emmissii'. may not prohibit the use, by a program exempted
under this subchapter, of the term "counseling," "treatment," or "rehabilitation."

SECTION 3.1205. Section 464.053, Health and Safety Code, is amended to read as
follows:

Sec. 464.053. EXEMPT PROGRAM REGISTRATION. The executive commissioner
[eori y, n] by rule shall establish a simple procedure for a faith-based chemical
dependency treatment program to register the program's exemption under Section
464.052.

SECTION 3.1206. Section 464.055, Health and Safety Code, is amended to read as
follows:

Sec. 464.055. REPRESENTATIONS IN PROGRAM ADVERTISING OR
LITERATURE. A program exempted under this subchapter shall conspicuously include
in any advertisement or literature that promotes or describes the program or the
program's chemical dependency treatment services the following statement:

"The treatment and recovery services at (name of program) are exclusively religious in
nature and are not subject to licensure or regulation by the Department of State Health
Services [Texa, Com o , Ale,,,ha and Drug Abuse]. This program offers only
nonmedical treatment and recovery methods such as prayer, moral guidance, spiritual
counseling, and scriptural study."

SECTION 3.1207. Section 464.056(a), Health and Safety Code, is amended to read as
follows:

(a) A program exempted under this subchapter may not admit a person unless the
person signs the following statement on admission:

"DECLARATION:

"I understand that:

(1) the treatment and recovery services at (name of program) are exclusively
religious in nature and are not subject to licensure or regulation by the Department of
State Health Services [Txas C......... a Me.hol and Drug Abt .. l; and

(2) (name of program) offers only nonmedical treatment and recovery methods, such
as prayer, moral guidance, spiritual counseling, and scriptural study."

signed date

SECTION 3.1208. Section 464.057, Health and Safety Code, is amended to read as
follows:

Sec. 464.057. REVOCATION OF EXEMPTION. The department [co mrssiot ] may
revoke the exemption after notice and hearing if:

(1) the organization conducting the program fails to timely inform the department
[ceomr4isao,] of any material change in the program's registration information;

(2) any program advertisement or literature fails to include the statements required
by Section 464.055; or

(3) the organization violates this subchapter or a department [eetmiissift] rule
adopted under this subchapter.

SECTION 3.1209. Section 464.059, Health and Safety Code, is amended to read as
follows:

Sec. 464.059. RELIGION NOT ENDORSED. This subchapter is not intended to aid
religion. This subchapter is intended to aid [hemially dee persons with a
chemical dependency by supporting programs that serve the valid public purpose of

,combating chemical dependency, regardless of whether the programs are religious, spir-

485

Ch. 1, § 3.1209



84th LEGISLATURE-REGULAR SESSION

itual, or ecclesiastical in nature. The exemption of faith-based chemical dependency
treatment programs from licensure and regulation is not an endorsement or sponsorship
by the state of the religious character, expression, beliefs, doctrines, or practices of the
treatment programs.

SECTION 3.1210. Sections 466.001(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) It is the intent of the legislature that the department exercise its administrative
powers and regulatory authority to ensure the proper use of approved narcotic drugs in
the treatment of persons with a narcotic dependency [depnd .. perons].

(c) Short-term goals should have an emphasis of personal and public health, crime
prevention, reintegration of persons with a narcotic addictiont[ I f ddi persmns] into the
public work force, and social and medical stabilization. Narcotic treatment programs are
an important component of the state's effort to prevent the further proliferation of the
AIDS virus. Total drug abstinence is recognized as a long-term goal of treatment, subject
to medical determination of the medical appropriateness and prognosis of the person
with a narcotic addiction [ p ].

SECTION 3.1211. Section 466.002, Health and Safety Code, is amended by amend-
ing Subdivisions (4) and (5) and adding Subdivision (5-a) to read as follows:

(4) "Commissioner" means the commissioner of state [pttblie] health services.

(5) "Department" means the [Texas] Department of State Health Services.

(5-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.1212. Section 466.004, Health and Safety Code, is amended to read as
follows:

Sec. 466.004. POWERS AND DUTIES OF EXECUTIVE COMMISSIONER [BOARD]
AND DEPARTMENT. (a) The executive commissioner [board] shall adopt and the depart-
ment shall administer and enforce rules to ensure the proper use of approved narcotic
drugs in the treatment of persons with a narcotic drug dependency [dru epende
persons], including rules that:

(1) require an applicant or a permit holder to make annual, periodic, and special
reports that the department determines are necessary;

(2) require an applicant or permit holder to keep records that the department
determines are necessary;

(3) provide for investigations that the department determines are necessary; and

(4) provide for the coordination of the approval of narcotic drug treatment programs
by the United States Food and Drug Administration and the United States Drug
Enforcement Administration.

(b) The executive commissioner [boardI shall adopt rules for the issuance of permits to
operate narcotic drug treatment programs including rules:

(1) governing the submission and review of applications;

(2) establishing the criteria for the issuance and renewal of permits; and

(3) establishing the criteria for the suspension and revocation of permits.

SECTION 3.1213. Section 466.022, Health and Safety Code, is amended to read as
follows:

Sec. 466.022. LIMITATION ON PRESCRIPTION, ORDER, OR ADMINISTRATION
OF NARCOTIC DRUG. A physician may not prescribe, order, or administer a narcotic
drug for the purpose of treating drug deoendency unless the physician prescribes,
orders, or administers an approved narcotic drug for the maintenance or detoxification of
persons with a drug dependency [drug deendntpersno] as part of a program permit-
ted by the department.

SECTION 3.1214. Sections 466.023(a), (b), (e), and (f), Health and Safety Code, are
amended to read as follows:
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(a) The department shall issue a permit to an applicant who qualifies under rules and
standards adopted by the executive commissioner [board].

(b) A permit issued under this section is valid until suspended or revoked by the
department or surrendered by the permit holder in accordance with department [board]
rules.

(e) The executive commissioner [board] by rule shall establish and the department
shall collect a nonrefundable application fee to defray the cost to the department of
processing each application for a permit. The application fee must be submitted with the
application. An application may not be considered unless the application is accompanied
by the application fee.

(f) The executive commissioner [board] shall adopt rules that set permit fees in
amounts sufficient for the department to recover not less than half of the actual annual
expenditures of state funds by the department to:

(1) amend permits;

(2) inspect facilities operated by permit holders; and

(3) implement and enforce this chapter.

SECTION 3.1215. Section 466.024(b), Health and Safety Code, is amended to read as
follows:

(b) The department may issue a permit to a person other than a physician only if the
person provides health care services under the supervision of one or more physicians
licensed by the Texas Medical [State] Board [of ... dial Examiners].

SECTION 3.1216. Sections 466.025(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The department [An authorized agent] may enter the facility of a person who is an
applicant for a permit or who is a permit holder during any hours in which the facility is
in operation for the purpose of inspecting the facility to determine:

(1) if the person meets the standards set in department [the] rules [f the-boardI for
the issuance of a permit; or

(2) if a person who holds a permit is in compliance with this chapter, the standards
set in department [the] rules [eo-the-b.ard] for the operation of a facility, any special
provisions contained in the permit, or an order of the commissioner or the department.

(c) The department [authorized agent] shall provide the applicant or permit holder
with a copy of the inspection report. An inspection report shall be made a part of the ap-
plicant's submission file or the permit holder's compliance record.

SECTION 3.1217. Section 466.026, Health and Safety Code, is amended to read as
follows:

Sec. 466.026. MULTIPLE ENROLLMENT PREVENTION. The department shall
work with representatives from permitted narcotic treatment programs in this state to
develop recommendations for a plan to prevent the simultaneous multiple enrollment of
persons in narcotic treatment programs. The executive commissioner [beard] may adopt
rules to implement these recommendations.

SECTION 3.1218. Sections 466.027(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board] may adopt rules that establish the criteria for
the denial, suspension, or revocation of a permit.

(6) Hearings, appeals from, and judicial review of final administrative decisions under
this section shall be conducted according to the contested case provisions of Chapter
2001, Government Code, and the department's [board's] formal hearing rules.

SECTION 3.1219. Sections 466.041(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) The department [comniacin~ r or the .ommis..n.r' dign-e] may issue an
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emergency order, either mandatory or prohibitory in nature, in relation to the operation
of a permitted facility or the treatment of patients by the facility staff, in the
department's jurisdiction. The order may be issued if the department [eommisioner Or
the eommissioner's designee] determines that the treatment of patients by the staff of
the permit holder creates or poses an immediate and serious threat to human life or
health and other procedures available to the department to remedy or prevent the occur-
rence of the situation will result in an unreasonable delay.

(b) The department [commissioner or the commissionr' dscdgne] may issue the
emergency order, including an emergency order suspending or revoking a permit issued
by the department, without notice and hearing, if the department [ommisoter or the
c ....... 's designee] determines that action to be practicable under the
circumstances.

(c) If an emergency order is issued without a hearing, the department shall determine
a time and place for a hearing at which the emergency order is affirmed, modified, or set
aside. The hearing shall be held under the contested case provisions of Chapter 2001,
Government Code, and the department's [boards] formal hearing rules.

SECTION 3.1220. Sections 466.042(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The department thoner, eommision s designee, or an auth i d
agent] may request the attorney general or a district, county, or municipal attorney to
petition the district court for a temporary restraining order to restrain:

(1) a continuing violation of this chapter, a rule adopted under this chapter, or an
order or permit issued under this chapter; or

(2) a threat of a continuing violation of this chapter, a rule, or an order or permit.

(b) To request a temporary restraining order, the department [commissioner,
sioner's designee, or an author.ed agent] must find that a person has violated, is violat-
ing, or is threatening to violate this chapter, a rule adopted under this chapter, or an or-
der or permit issued under this chapter and:

(1)the violation or threatened violation creates an immediate threat to the health
and safety of the public; or

(2) there is reasonable cause to believe that the permit holder or the staff of the
permit holder is party to the diversion of a narcotic drug or drugs in violation of
Chapter 481 (Texas Controlled Substances Act).

SECTION 3.1221. Section 466.043, Health and Safety Code, is amended to read as
follows:

Sec. 466.043. ADMINISTRATIVE PENALTY. If a person violates this chapter, a rule
adopted under this chapter, or an order or permit issued under this chapter, the depart-
ment [eommi ssionerl may assess an administrative penalty against the person as
provided by Chapter 431 (Texas Food, Drug, and Cosmetic Act).

SECTION 3.1222. Section 466.045(a), Health and Safety Code, is amended to read as
follows:

(a) If it appears that a person has violated this chapter, a rule adopted under this
chapter, or an order or permit issued under this chapter, the department [commissioner]
may request the attorney general or the district, county, or municipal attorney of the
municipality or county in which the violation occurred to institute a civil suit for the as-
sessment and recovery of a civil penalty.

SECTION 3.1223. Section 467.001, Health and Safety Code, is amended by amend-
ing Subdivisions (1) and (5) and adding Subdivision (2-a) to read as follows:

(1) "Approved peer assistance program" means a program that is designed to.help
an impaired professional and that is:

(A) established by a licensing or disciplinary authority; or

(B) approved by a licensing or disciplinary authority as meeting the criteria
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established by the executive commissioner [4epartn...] and any additional criteria
established by that licensing or disciplinary authority.

(2-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(5) "Professional" means an individual who:

(A) may incorporate under The Texas Professional Corporation Law as described
by Section 1.008(m), Business Organizations Code [At (-_tiele 1528e, Vernen'
Texas Cm-il Statutes)] ; or

(B) is licensed, registered, certified, or otherwise authorized by the state to
practice as a licensed vocational nurse, social worker, chemical dependency coun-
selor, occupational therapist, speech-language pathologist, audiologist, licensed
dietitian, or dental or dental hygiene school faculty member.

SECTION 3.1224. Section 467.003, Health and Safety Code, is amended to read as
follows:

Sec. 467.003. PROGRAMS. (a) A professional association or licensing or disciplinary
authority may establish a peer assistance program to identify and assist impaired
professionals in accordance with the minimum criteria established by the executive com-
missioner [dpartetn] and any additional criteria established by the appropriate licens-
ing or disciplinary authority.

(b) A peer assistance program established by a professional association is not governed
by or entitled to the benefits of this chapter unless the association submits evidence to
the appropriate licensing or disciplinary authority showing that the association's
program meets the minimum criteria established by the executive commissioner [depart
meMl and any additional criteria established by that authority.

(c) If a licensing or disciplinary authority receives evidence showing that a peer assis-
tance program established by a professional association meets the minimum criteria
established by the executive commissioner [depafrtrfent] and any additional criteria
established by that authority, the authority shall approve the program.

(d) A licensing or disciplinary authority may revoke its approval of a program
established by a professional association under this chapter if the authority determines
that:

(1) the program does not comply with the criteria established by the executive com-
missioner [department] or by that authority; and

(2) the professional association does not bring the program into compliance within a
reasonable time, as determined by that authority.

SECTION 3.1225. The heading to Section 467.0041, Health and Safety Code, is
amended to read as follows:

Sec. 467.0041. FUNDING FOR [-2cAo] STATE BOARD OF DENTAL EXAMINERS.

SECTION 3.1226. Sections 467.0041(a), (c), and (d), Health and Safety Code, are
amended to read as follows:

(a) Except as provided by this section, the [Texas] State Board of Dental Examiners is
subject to Section 467.004.

(c) The board may collect a fee of not more than $50 each month from a participant in
an approved peer assistance program. [Fees collected under this .ubst- on sha, b
remiitted to the~ e m ptroll for deposit to the eredit o&f the deta reitrto aeuFAt.]

(d) Subject to the General Appropriations Act, the board may use the fees and
surcharges collected under this section and fines collected in the enforcement of Subtitle
D, Title 3, Occupations Code [Chapter 9, Title 71, Revised Statutes, an.d that are
deposited in the, detal regston ... 1, to fund an approved program and to pay
the administrative costs incurred by the board that are related to the program.

SECTION 3.1227. Section 481.002, Health and Safety Code, is amended by amend-
ing Subdivision (3) and adding Subdivision (55) to read as follows:
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(3) "Commissioner" means the commissioner of state [publiel health services or the
commissioner's designee.

(55) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.1228. Sections 481.034(a), (b), and (e), Health and Safety Code, are
amended to read as follows:

(a) The commissioner shall annually establish the schedules of controlled substances.
These annual schedules shall include the complete list of all controlled substances from
the previous schedules and modifications in the federal schedules of controlled sub-
stances as required by Subsection (g). Any further additions to and deletions from these
schedules, any rescheduling of substances and any other modifications made by the com-
missioner to these schedules of controlled substances shall be made:

(1) in accordance with Section 481.035;

(2) in a manner consistent with this subchapter; and

(3) with approval of the executive commissioner [Texas Board ofH t].

(b) Except for alterations in schedules required by Subsection (g), the commissioner
may not make an alteration in a schedule unless the commissioner holds a public hear-
ing on the matter in Austin and obtains approval from the executive commissioner
[Texas Board of Health].

(e) After considering the factors listed in Subsection (d), the commissioner shall make
findings with respect to those factors. If [and adopt ft rule eontrellng the .. i".. A..ft fl
the commissioner finds the substance has a potential for abuse, the executive commis-
sioner shall adopt a rule controlling the substance.

SECTION 3.1229. Section 481.062(a), Health and Safety Code, is amended to read as
follows:

(a) The following persons are not required to register and may possess a controlled
substance under this chapter:

(1) an agent or employee of a registered manufacturer, distributor, analyzer, or
dispenser of the controlled substance acting in the usual course of business or employ-
ment;

(2) a common or contract carrier, a warehouseman, or an employee of a carrier or
warehouseman whose possession of the controlled substance is in the usual course of
business or employment;

(3) an ultimate user or a person in possession of the controlled substance under a
lawful order of a practitioner or in lawful possession of the controlled substance if it is
listed in Schedule V;

(4) an officer or employee of this state, another state, a political subdivision of this
state or another state, or the United States who is lawfully engaged in the enforce-
ment of a law relating to a controlled substance or drug or to a customs law and au-
thorized to possess the controlled substance in the discharge of the person's official
duties; or

(5) if the substance is tetrahydrocannabinol or one of its derivatives:

(A) a [Texa ] Department of State Health Services official, a medical school
researcher, or a research program participant possessing the substance as autho-
rized under Subchapter G; or

(B) a practitioner or an ultimate user possessing the substance as a participant in
a federally approved therapeutic research program that the commissioner has
reviewed and found, in writing, to contain a medically responsible research protocol.

SECTION 3.1230. Section 481.068(b), Health and Safety Code, is amended to read as
follows:

(b) Except as provided by Sections 481.074 and 481.075, a practitioner engaged in au-
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thorized medical practice or research may not be required to furnish the name or identity
of a patient or research subject to the department, the Department of State Health Ser-
vices [.rt.r of the Txs. . ..ion o. Alcohol and Drug Abuse , or any other
agency, public official, or law enforcement officer. A practitioner may not be compelled in
a state or local civil, criminal, administrative, legislative, or other proceeding to furnish
the name or identity of an individual that the practitioner is obligated to keep
confidential.

SECTION 3.1231. Section 481.073(a), Health and Safety Code, is amended to read as
follows:

(a) Only a practitioner defined by Section 481.002(39)(A) and an agent designated in
writing by the practitioner in accordance with rules adopted by the department may
communicate a prescription by telephone. A pharmacy that receives a telephonically
communicated prescription shall promptly write the prescription and file and retain the
prescription in the manner required by this subchapter. A practitioner who designates
an agent to communicate prescriptions shall maintain the written designation of the
agent in the practitioner's usual place of business and shall make the designation avail-
able for inspection by investigators for the Texas Medical [Ste] Board [of Medieal
Examiners], the State Board of Dental Examiners, the State Board of Veterinary Medi-
cal Examiners, and the dqpartment. A practitioner who designates a different agent
shall designate that agent in writing and maintain the designation in the same manner
in which the practitioner initially designated an agent under this section.

SECTION 3.1232. Sections 481.201(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [Texas Board of Health] may establish a controlled
substance therapeutic research program for the supervised use of tetrahydrocannabinols
for medical and research purposes to be conducted in accordance with this chapter.

(b) If the executive commissioner [Texas Bofard of Health] establishes the program, the
executive commissioner [board] shall create a research program review board. The review
board members are appointed by the executive commissioner [Texas Board of Health]
and serve at the will of the executive commissioner [boeard].

SECTION 3.1233. Sections 481.202(b) and (d), Health and Safety Code, are amended
to read as follows:

(b) The review board, after approval of the executive commissioner [Tcxas Board of
He4th], may seek authorization to expand the research program to include diseases not
covered by this subchapter.

(d) The executive commissioner [Texas Bord of Health may terminate the distribu-
tion of tetrahydrocannabinols and their derivatives to a research program as the execu-
tive commissioner [iA] determines necessary.

SECTION 3.1234. Section 481.203(a), Health and Safety Code, is amended to read as
follows:

(a) A person may not be considered for participation as a recipient of tetrahydrocan-
nabinols and their derivatives through a research program unless the person is recom-
mended to a person in charge of an approved research program and the review board by
a physician who is licensed by the Texas Medical [fae] Board [of ed, l Ex.....]
and is attending the person.

SECTION 3.1235. Section 481.204, Health and Safety Code, is amended to read as
follows:

Sec. 481.204. ACQUISITION AND DISTRIBUTION OF CONTROLLED
SUBSTANCES. (a) The executive commissioner [Tcxas Board of Health] shall acquire
the tetrahydrocannabinols and their derivatives for use in the research program by
contracting with the National Institute on Drug Abuse to receive tetrahydrocannabinols
and their derivatives that are safe for human consumption according to the regulations
adopted by the institute, the United States Food and Drug Administration, and the
Federal Drug Enforcement Administration.
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(b) The executive commissioner [Texas Board of Health] shall supervise the distribu-
tion of the tetrahydrocannabinols and their derivatives to program participants. The
tetrahydrocannabinols and derivatives of tetrahydrocannabinols may be distributed only
by the person in charge of the research program to physicians caring for program partic-
ipant patients, under rules adopted by th6 executive commissioner [Texas Board of
Hea -] in such a manner as to prevent unauthorized diversion of the substances and in
compliance with all requirements of the Federal Drug Enforcement Administration. The
physician is responsible for dispensing the substances to patients.

SECTION 3.1236. Section 481.205, Health and Safety Code, is amended to read as
follows:

Sec. 481.205. RULES; REPORTS. (a) The executive commissioner [Texas Board of
Healthj. shall adopt rules necessary for implementing the research program.

(b) If the executive commissioner [Texao Board of Heal ] establishes a program under
this subchapter, the commissioner shall publish a report not later than January 1 of
each odd-numbered year on the medical effectiveness of the use of tetrahydrocannabinols
and their derivatives and any other medical findings of the research program.

SECTION 3.1237. Section 483.003, Health and Safety Code, is amended to read as
follows:

Sec. 483.003. DEPARTMENT [B44AR-D] OF STATE HEALTH SERVICES HEAR-
INGS REGARDING CERTAIN DANGEROUS DRUGS. (a) The Department [Texas
Board of State Health Services may hold public hearings in accordance with Chapter
2001, Government Code, to determine whether there is compelling evidence that a
dangerous drug has been abused, either by being prescribed for nontherapeutic purposes
or by the ultimate user.

(b) On [maing-tht9] finding that a dangerous drug has been abused, the Department
[Tea- ] of State Health Services may limit the availability of the abused drug by
permitting its dispensing only on the prescription of a practitioner described by Section
483.001(12)(A), (B), or (D).

SECTION 3.1238. Section 483.004, Health and Safety Code, is amended to read as
follows:

Sec. 483.004. COMMISSIONER OF STATE HEALTH SERVICES EMERGENCY
AUTHORITY RELATING TO DANGEROUS DRUGS. If the commissioner of state health
services has compelling evidence that an immediate danger to the public health exists as
a result of the prescription of a dangerous drug by practitioners described by Section
483.001(12)(C), the commissioner may use the commissioner's existing emergency
authority to limit the availability of the drug by permitting its prescription only by
practitioners described by Section 483.001(12)(A), (B), or (D).

SECTION 3.1239. Section 483.024, Health and Safety Code, is amended to read as
follows:

Sec. 483.024. RECORDS OF ACQUISITION OR DISPOSAL. The following persons
shall maintain a record of each acquisition and each disposal of a dangerous drug for
two years after the date of-the acquisition or disposal:

(1) a pharmacy;

(2) a practitioner;

(3) a person who obtains a dangerous drug for lawful research, teaching, or testing
purposes, but not for resale;

(4) a hospital that obtains a dangerous drug for lawful administration by a practi-
tioner; and

(5) a manufacturer or wholesaler licensed by [registered with] the Department [eeffl-
missione I of State Health Services [hea-ft] under Chapter 431 (Texas Food, Drug,
and Cosmetic Act).

SECTION 3.1240. Section 483.041(c), Health and Safety Code, is amended to read as
follows:
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(c) Subsection (a) does not apply to the possession of a dangerous drug in the usual
course of business or practice or in the performance of official duties by the following
persons or an agent or employee of the person:

(1) a pharmacy licensed by the board;

(2) a practitioner;
(3) a person who obtains a dangerous drug for lawful research, teaching, or testing,

but not for resale;
(4) a hospital that obtains a dangerous drug for lawful administration by a practi-

tioner;
(5) an officer or employee of the federal, state, or local government;

(6) a manufacturer or wholesaler licensed by the Department of State Health Ser-
vices under Chapter 431 (Texas Food, Drug, and Cosmetic Act);

(7) a carrier or warehouseman;

(8) a home and community support services agency licensed under and acting in ac-
cordance with Chapter 142;

(9) a licensed midwife who obtains oxygen for administration to a mother or newborn
or who obtains a dangerous drug for the administration of prophylaxis to a newborn
for the prevention of ophthalmia neonatorum in accordance with Section 203.353, Oc-
cupations Code;

(10) a salvage broker or salvage operator licensed under Chapter 432; or

(11) a certified laser hair removal professional under Subchapter M, Chapter 401,
who possesses and uses a laser or pulsed light device approved by and registered with
the Department of State Health Services [dep rtmieM] and in compliance with depart-
ment rules for the sole purpose of cosmetic nonablative hair removal.

SECTION 3.1241. Section 485.001, Health and Safety Code, is amended by amend-
ing Subdivisions (4) and (7) and adding Subdivision (7-a) to read as follows:

(4) "Commissioner" means the commissioner of state health services.

(7) "Department" means the [Texas] Department of State Health Services.

(7-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.1242. Section 485.002, Health and Safety Code, is amended to read as
follows:

Sec. 485.002. RULES. The executive commissioner [boaf] may adopt rules necessary
to comply with any labeling requirements concerning precautions against inhalation of
an abusable volatile chemical established under the Federal Hazardous Substances Act
(15 U.S.C. Section 1261 et seq.), as amended, or under regulations adopted under that
Act.

SECTION 3.1243. Sections 485.012(b) and (d), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board] shall adopt rules as necessary to administer
this chapter, including application procedures and procedures by which the department
shall give each permit holder reasonable notice of permit expiration and renewal
requirements.

(d) A permit issued or renewed under this chapter is valid for two years [oe-yefr]
from the date of issuance or renewal.

SECTION 3.1244. Section 485.013, Health and Safety Code, is amended to read as
follows:

Sec. 485.013. FEE. The executive commissioner [board] by rule may establish fees in
amounts as prescribed by Section 12.0111 [not to .x..d $25 for the i........ of a p
tider this ehapter].
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SECTION 3.1245. Section 485.104(b), Health and Safety Code, is amended to read as
follows:

(b) If the person accepts the determination and recommended penalty or if the person
fails to respond to the notice, the department [eommissioner] by order shall [approve-the
determination and] impose the recommended penalty.

SECTION 3.1246. Section 485.105, Health and Safety Code, is amended to read as
follows:

Sec. 485.105. HEARING. (a) If the person requests a hearing, the department [eorn-
missioner] shall refer the matter to the State Office of Administrative Hearings, which
shall promptly set a hearing date. The department shall [atdl give written notice of the
time and place of the hearing to the person. An administrative law judge of the State Of-
fice of Administrative Hearings shall conduct the hearing.

(b) The administrative law judge shall make findings of fact and conclusions of law
and promptly issue to the department [eommissioereI a written proposal for a decision
about the occurrence of the violation and the amount of a proposed penalty.

SECTION 3.1247. Section 485.106, Health and Safety Code, is amended to read as
follows:

Sec. 485.106. DECISION BY DEPARTMENT [COMMISSIONER]. (a) Based on the
findings of fact, conclusions of law, and proposal for a decision, the department [eoimis-
sioner] by order may:

(1) find that a violation occurred and impose a penalty; or

(2) find that a violation did not occur.

(b) The notice of the department's [eommissioner's] order under Subsection (a) that is
sent to the person in accordance with Chapter 2001, Government Code, must include a
statement of the right of the person to judicial review of the order.

SECTION 3.1248. Section 485.107, Health and Safety Code, is amended to read as
follows:

Sec. 485.107. OPTIONS FOLLOWING DECISION: PAY OR APPEAL. Within 30
days after the date the order of the department [eommissioner] under Section 485.106
that imposes an administrative penalty becbmes final, the person shall:

(1) pay the penalty; or

(2) file a petition for judicial review of the department's [commissioner'a] order
contesting the occurrence of the violation, the amount of the penalty, or both.

SECTION 3.1249. Section 485.108, Health and Safety Code, is amended to read as
follows:

Sec. 485.108. STAY OF ENFORCEMENT OF PENALTY. (a) Within the 30-day pe-
riod prescribed by Section 485.107, a person who files a petition for judicial review may:

(1) stay enforcement of the penalty by:

(A) paying the penalty to the court for placement in an escrow account; or

(B) giving the court a supersedeas bond approved by the court that:

(i) is for the amount of the penalty; and

(ii) is effective until all judicial review of the department's [ *nmssmcr's] or-
der is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) sending a copy of the affidavit to the department [e "issioner] by certified
mail.

(b) If the department [eommissioner] receives a copy of an affidavit under Subsection
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(a)(2), the department [eontmissinefr] may file with the court, within five days after the
date the copy is received, a contest to the affidavit. The court shall hold a hearing on the
facts alleged in the affidavit as soon as practicable and shall stay the enforcement of the
penalty on finding that the alleged facts are true. The person who files an affidavit has
the burden of proving that the person is financially unable to pay the penalty or to give
a supersedeas bond.

SECTION 3.1250. Section 486.001(a), Health and Safety Code, is amended by adding
Subdivision (4-a) to read as follows:

(4-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.1251. Section 486.003, Health and Safety Code, is amended to read as
follows:

Sec. 486.003. RULES. The executive commissioner [eouneil] shall adopt rules neces-
sary to implement and enforce this chapter.

SECTION 3.1252. Section 486.004(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner by rule shall set the fees in amounts that allow the
department to recover the biennial expenditures of state funds by the department in:

(1) reviewing applications for the issuance of a certificate of authority under this
chapter;

(2) issuing certificates of authority under this chapter;

(3) inspecting and auditing a business establishment that is issued a certificate of
authority under this chapter; and

(4) otherwise implementing and enforcing this chapter.

SECTION 3.1253. Section 486.012(c), Health and Safety Code, is amended to read as
follows:

(c) The executive commissioner [departmefl by rule shall establish requirements for
the issuance of a certificate of authority under this section. The rules must include a
consideration [by the deparment] of whether the establishment:

(1) complies with the requirements of the Texas State Board of Pharmacy for the is-
suance of a license to operate a pharmacy;

(2) sells a wide variety of healthcare products; and

(3) employs sales techniques and other measures designed to deter the theft of
products containing ephedrine, pseudoephedrine, or norpseudoephedrine and other
items used in the manufacture of methamphetamine.

SECTION 3.1254. Section 486.0142(a), Health and Safety Code, is amended to read
as follows:

(a) On application by a business establishment that operates a pharmacy and engages
in over-the-counter sales of products containing ephedrine, pseudoephedrine, or
norpseudoephedrine as authorized by Section 486.011, the Texas State Board of
Pharmacy may grant that business establishment a temporary exemption, not to exceed
180 days, from the requirement of using a real-time electronic logging system under this
chapter.

SECTION 3.1255. Section 486.024(b), Health and Safety Code, is amended to read as
follows:

(b) If the person accepts the determination and recommended penalty or if the person
fails to respond to the notice, the department [eeiiai, ker] by order shall impose the
penalty [approve the etmint.. :. .

SECTION 3.1256. Section 486.025, Health and Safety Code, is amended to read as
follows:

Sec. 486.025. 'HEARING. (a) If the person requests a hearing, the department [eom-
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.i 4ss . I shall refer the matter to the State Office of Administrative Hearings, which
shall promptly set a hearing date, and the department shall give written notice of the
time and place of the hearing to the person. An administrative law judge of the State Of-
fice of Administrative Hearings shall conduct the hearing.

(b) The administrative law judge shall make findings of fact and conclusions of law
and promptly issue to the department [eem issene I a written proposal for a decision
about the occurrence of the violation and the amount of a proposed penalty.

SECTION 3.1257. Section 486.026, Health and Safety Code, is amended to read as
follows:

Sec. 486.026. DECISION. (a) Based on the findings of fact, conclusions of law, and
proposal for a decision, the department [co tnti&m4oner] by order may:

(1) find that a violation occurred and impose a penalty; or

(2) find that a violation did not occur.

(b) The notice of the department's [commi sionr's] order under Subsection (a) that is
sent to the person in the manner provided by Chapter 2001, Government Code, must
include a statement of the right of the person to judicial review of the order.

SECTION 3.1258. Section 486.028, Health and Safety Code, is amended to read as
follows:

Sec. 486.028. STAY OF ENFORCEMENT OF PENALTY. (a) Within the period
prescribed by Section 486.027, a person who files a petition for judicial review may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for placement in an escrow ac-
count; or

(B) giving the court a supersedeas bond approved by- the court that:

(i) is for the amount of the penalty; and

(ii) is effective until all judicial review of the order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court an affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) sending a copy of the affidavit to the department [eo i ssione ] by certified
mail.

(b) Following receipt of a copy of an affidavit under Subsection (a)(2), the department
[commissi er] may file with the court, before the sixth day after the date of receipt, a
contest to the affidavit. The court shall hold a hearing on the facts alleged in the affida-
vit as soon as practicable and shall stay the enforcement of the penalty on finding that
the alleged facts are true. The person who files an affidavit has the burden of proving
that the person is financially unable to pay the penalty or to give a supersedeas bond.

SECTION 3.1259. Section 501.001, Health and Safety Code, is amended by amend-
ing Subdivisions (3) and (4) and adding Subdivision (4-a) to read as follows:

(3) "Commissioner" means the commissioner of state [publi] health services.

(4) "Department" means the [Rex"a] Department of State Health Services.

(4-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.1260. Sections 501.002(d) and (k), Health and Safety Code, are amended
to read as follows:

(d) A substance or article is extremely flammable, flammable, or combustible if it is
defined as extremely flammable, flammable, or combustible by rule adopted by [of] the
executive commissioner [board]. The executive commissioner [board] shall define the
terms as they are defined by the Federal Hazardous Substances Act (15 U.S.C. Section
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1261 et seq.), as amended, and by federal regulations adopted under that Act. The terms
each have the meaning assigned by the Federal Hazardous Substances Act (15 U.S.C.
Section 1261 et seq.) and by federal regulations adopted under that Act, as of September
1, 2001.

(k) The following are not hazardous substances:

(1) a pesticide subject to Chapter 76, Agriculture Code, or to the Federal Insecticide,
Fungicide, and Rodenticide Act (7 U.S.C. Section 136 [4-M] et seq.);

(2) a food, drug, or cosmetic subject to the Federal Food, Drug, and Cosmetic Act (21
U.S.C. Section 301 et seq.) or Chapter 431 (Texas Food, Drug, and Cosmetic Act);

(3) a beverage complying with or subject to the Federal Alcohol Administration Act
(27 U.S.C. Section 201 et seq.);

(4) a substance intended for use as fuel that is stored in a container and used in the
heating, cooking, or refrigeration system of a private residence; and

(5) source material, special nuclear material, or by-product material as defined in
the Atomic Energy Act of 1954 (42 U.S.C. Chapter 23) and regulatibns issued under
that Act by the United States Nuclear Regulatory Commission [Atomie--Energy

SECTION 3.1261. Section 501.003, Health and Safety Code, is amended to read as
follows:

Sec. 501.003. DESIGNATION OF RADIOACTIVE SUBSTANCE AS HAZARDOUS.
The executive commissioner [board] by rule shall designate a radioactive substance to be
a hazardous substance if, with respect to the substance as used in a particular class of
article or as packaged, the executive commissioner [board] finds that the substance is
sufficiently hazardous as to require labeling as a hazardous substance under this chapter
in order to protect the public health.

SECTION 3.1262. Sections 501.021(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [board] by rule shall establish the methods for
determining the flammability of solids, fabrics, children's clothing, household furnish-
ings, and the contents of self-pressurized containers that the executive commissioner
[board] finds are generally applicable to those materials or containers.

(b) The executive commissioner [board] by rule shall establish flammability standards
for articles described by Subsection (a). The standards must conform to standards
prescribed by federal regulations adopted under the federal Flammable Fabrics Act (15
U.S.C. Section 1191 et seq.), as amended, the Federal Hazardous Substances Act (15
U.S.C. Section 1261 et seq.), as amended, and the federal Consumer Product Safety Act
(15 U.S.C. Section 2051 et seq.), as amended. Until the executive commissioner [board]
adopts standards, the flammability standards for articles described by Subsection (a) are
the standards prescribed by federal regulations adopted under the federal Flammable
Fabrics Act (15 U.S.C. Section 1191 et seq.), the Federal Hazardous Substances Act (15
U.S.C. Section 1261 et seq.), and the federal Consumer Product Safety Act (15 U.S.C.
Section 2051 et seq.) as of September 1, 2001.
• SECTION 3.1263. Sections 501.022(a), (b), (c), (d), and (e), Health and Safety Code,
are amended to read as follows:

(a) The executive commissioner [board] by rule shall designate as a banned hazardous
substance any article, including clothing intended for the use of children, that is not
properly packaged or that does not comply with applicable flammability standards
established by the executive commissioner [boardl. The executive commissioner's [board's]
determination that articles of clothing of a specified range of sizes are intended for the
use of a child 14 years of age or younger is conclusive.

(b) The executive commissioner [board] by rule shall designate as a banned hazardous
substance any toy or other article, other than clothing, intended for the use of children
that is a hazardous substance or bears or contains a hazardous substance in a manner
accessible by a child to whom the toy or other article is entrusted.
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(c) The executive commissioner [board] by rule shall designate as a banned hazardous
substance any hazardous substance intended or packaged in a form suitable for use in a
household that, notwithstanding cautionary labeling required by this chapter, is
potentially so dangerous or hazardous when present or used in a household that the
protection of the public health and safety may be adequately served only by keeping the
substance out of commerce.

(d) The executive commissioner [board] by rule shall designate as a banned hazardous
substance any article subject to this chapter that cannot be labeled adequately to protect
the public health and safety or that presents an imminent danger to the public health
and safety.

(e) This section does not apply to a toy or article such as a chemical set that because
of its functional purpose requires the inclusion of a hazardous substance or necessarily
presents an electrical, mechanical, or thermal hazard if the toy or article:

(1) bears labeling that in the judgment of the department [beard] gives adequate
directions and warnings for safe use; and

(2) is intended for use by children who have attained sufficient maturity and may
reasonably be expected to read and heed those directions and warnings.

SECTION 3.1264. Section 501.0231, Health and Safety Code, is amended to read as
follows:

Sec. 501.0231. LABELING OF CERTAIN TOYS AND GAMES. (a) Toys or games
intended for use by children, including the parts of those toys or games, shall be labeled
in the manner required by department rule [of-the-berd]. The [boardls] rules adopted
under this subsection shall be consistent with federal guidelines and regulations adopted
under the Federal Hazardous Substances Act (15 U.S.C. Section 1261 et seq.), as
amended. Until the executive commissioner [board] adopts rules under this subsection,
the toys, games, and parts shall be labeled in the manner required by federal guidelines
and regulations adopted under the Federal Hazardous Substances Act (15 U.S.C. Sec-
tion 1261 et seq.) as of September 1, 2001.

(b) Latex balloons, small balls, marbles, and any toy or game that contains such a bal-
loon, ball, or marble shall be labeled in the manner required by department rule [of-the
board]. The [board's] rules adopted under this subsection shall be consistent with federal
guidelines and regulations adopted under the Federal Hazardous Substances Act (15
U.S.C. Section 1261 et seq.), as amended. Until the executive commissioner [board]
adopts rules under this subsection, latex balloons, small balls, marbles, and any toy or
game that contains such a balloon, ball, or marble shall be labeled in the manner
required by federal guidelines and regulations adopted under the Federal Hazardous
Substances Act (15 U.S.C. Section 1261 et seq.) as of September 1, 2001.

SECTION 3.1265. Section 501.0232(b), Health and Safety Code, is amended to read
as follows:

(b) Art materials shall be labeled in the manner required by department rule [of-the
board]. The [board t] rules adopted under this subsection shall be consistent with the
Federal Hazardous Substances Act (15 U.S.C. Section 1261 et seq.), as amended, and
federal regulations adopted under that Act. Until the executive commissioner [betard]
adopts rules under this subsection, art materials shall be labeled in the manner required
by the Federal Hazardous Substances Act (15 U.S.C. Section 1261 et seq.), and federal
regulations adopted under that Act, as of September 1, 2001.

SECTION 3.1266. Section 501.0233, Health and Safety Code, is amended to read as
follows:

Sec. 501.0233. PACKAGING OF HAZARDOUS SUBSTANCES. Hazardous sub-
stances shall be packaged in the manner required by special packaging rules adopted by
the executive commissioner [board]. The [board's] rules adopted under this section shall
be consistent with federal special packaging regulations adopted under the federal
Poison Prevention Packaging Act of 1970 (15 U.S.C. Section 1471 et seq.), as amended.
Until the executive commissioner [board] adopts rules under this section, hazardous sub-
stances shall be packaged in the manner required by federal special packaging regula-
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tions adopted under the federal Poison Prevention Packaging Act of 1970 (15 U.S.C. Sec-
tion 1471 et seq.), as of September 1, 2001.

SECTION 3.1267. Sections 501.024(b) and (d), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board] by rule shall detail the registration require-
ments and prescribe the contents of the registration statement.

(d) The initial registration statement and each annual registration statement must be
accompanied by a fee prescribed by the executive commissioner by rule [boafrd.

SECTION 3.1268. Section 501.025, Health and Safety Code, is amended to read as
follows:

Sec. 501.025. RULES. The executive commissioner [boai] may adopt reasonable
rules necessary for the efficient administration and enforcement of this chapter. The
rules must conform with regulations adopted under the Federal Hazardous Substances
Act (15 U.S.C. Section 1261 et seq.), as amended, the federal Consumer Product Safety
Act (15 U.S.C. Section 2051 et seq.), as amended, the federal Flammable Fabrics Act (15
U.S.C. Section 1191 et seq.), as amended, and the federal Poison Prevention Packaging
Act of 1970 (15 U.S.C. Section 1471 et seq.), as amended, as applicable.

SECTION 3.1269. Section 501.026, Health and Safety Code, is amended to read as
follows:

Sec. 501.026. FEES. The executive commissioner [beard] by rule shall set reasonable
registration fees in an amount as prescribed by Section 12.0111 [designed to rcoer not
more than the eests-* to th-e, deparment of -- :*- .....serng moiorn ^_- line with- .... ,

foing, and e-ndu t . t. un... der thl-ehf..ter.

SECTION 3.1270. Section 501.104(b), Health and Safety Code, is amended to read as
follows:

(b) If the person accepts the determination and recommended penalty or if the person
fails to respond to the notice, the department [ cmmiss-ioner ubli h th] by order
shall [approve the ermin n ...- and] impose the recommended penalty.

SECTION 3.1271. Section 501.105, Health and Safety Code, is amended to read as
follows:

Sec. 501.105. HEARING. (a) If the person requests a hearing, the department [eorn-
......... of ub...hat. shall refer the matter to the State Office of Administrative
Hearings, which shall promptly set a hearing date. The department shall [frfd] give
written notice of the time and place of the hearing to the person. An administrative law
judge of the State Office of Administrative Hearings shall conduct the hearing.

(b) The administrative law judge shall make findings of fact and conclusions of law
and promptly issue to the department [ 4....... h. lth] a written proposal
for a decision about the occurrence of the violation and the amount of a proposed penalty.

SECTION 3.1272. Section 501.106, Health and Safety Code, is amended to read as
follows:

Sec. 501.106. DECISION BY DEPARTMENT [COMMISSIO N ]. (a) Based on the
findings of fact, conclusions of law, and proposal for a decision, the department [eommff s

r of - bli hea.h] by order may:
(1) find that a violation occurred and impose a penalty; or

(2) find that a violation did not occur.

(b) The notice of the department's [eo mrissioner'a] order under Subsection (a) that is
sent to the person in accordance with Chapter 2001, Government Code, must include a
statement of the right of the person to judicial review of the order.

SECTION 3.1273. Section 501.107, Health and Safety Code, is amended to read as
follows:

Sec. 501.107. OPTIONS FOLLOWING DECISION: PAY OR APPEAL. Within 30
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days after the date an order of the department [eemmissiner of pu.l.e healthi under
Section 501.106 that imposes an administrative penalty becomes final, the person shall:

(1) pay the penalty; or
(2) file a petition for judicial review of the department's [ " " ' ] order

contesting the occurrence of the violation, the amount of the penalty, or both.
SECTION 3.1274. Section 501.108, Health and Safety Code, is amended to read as

follows:
Sec. 501.108. STAY OF ENFORCEMENT OF PENALTY. (a) Within the 30-day pe-

riod prescribed by Section 501.107, a person who files a petition for judicial review .may:
(1) stay enforcement of the penalty by:

(A) paying the penalty to the court for placement in an escrow account; or
(B) giving the court a supersedeas bond approved by the court that:

(i) is for the amount of the penalty; and
(ii) is effective until all judicial review of the department's [c, missirnr'] or-

der is final; or
(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) giving a copy of the affidavit to the department [e.mmislt of ...... h]
by certified mail.

(b) If the department [er of li.......] receives a copy of an affidavit
under Subsection (a)(2), the department [e mmissioner] may file with the court, within
five days after the date the copy is received, a contest to the affidavit. The court shall
hold a hearing on the facts alleged in the affidavit as soon as practicable and shall stay
the enforcement of the penalty on finding that the alleged facts are true. The person who
files an affidavit has the burden of proving that the person is financially unable to pay
the penalty or to give a supersedeas bond.

SECTION 3.1275. Section 502.003, Health and Safety Code, is amended by amend-
ing Subdivisions (3), (4), (6), (9), (11), (13), (15), (18), and (20) and adding Subdivision
(11-a) to read as follows:

(3) "Chemical manufacturer" means an employer in North American Industry Clas-
sification System (NAICS) [St.dard itd.-trial Classifieation (SI )] Codes 31-33 [20-
69] with a workplace where chemicals are produced for use or distribution.

(4) "Chemical name" means:

(A) the scientific designation of a chemical in accordance with the nomenclature
system developed by the International Union of Pure and Applied Chemistry
(IUPAC) or the Chemical Abstracts Service (CAS) rules of nomenclature; or

(B) a name that clearly identifies the chemical for the purpose of conducting a
hazard classification [e. uat.on].

(6) "Department" means the [Texas] Department of State Health Services.
(9) "Distributor" means a business in North American Industry Classification System

(NAICS) Code 424 or 425 [Standard industrial -lasificaton Major nd .tr. rO.Ip
66-o- 61q, that supplies hazardous chemicals to an employer who must comply with
this chapter [Act].

(11) "Employer" means a person engaged in private business who is regulated by
the federal Occupational Safety and Health Act of 1970 (29 U.S.C. Section 651 et seq.)
[Pu.b. b. No. 91 596), the Federal Coal Mine Health and Safety Aet of 1969 (Pub. L.

-No. 91 178) or the Federal Mine Safety and Health [A]endments] Act of 1977 (30
U.S.C. Section 801 et seq.) [(P..b. L. No. 9 164)] on September 1, 1993 [the eeetive
date of this Act], or the state or a political subdivision of the state, including a state,
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county, or municipal agency, a public school, a college or university, a river authority
or publicly owned utility, a volunteer emergency service organization, and other simi-
lar employers. The term does not include any person to whom the federal Occupational
Safety and Health Act of 1970 (29 U.S.C. Section 651 et seq.) [(Pub. L. No. 91 596),
the Federal CGalt Mine Health and Safiety At of 1969 (P. L. No. 91 148),] or the
Federal Mine Safety and Health [Am.endments] Act of 1977 (30 U.S.C. Section 801 et
seq.) [(P,..b. L. No. 96 164) is applicable if that employer is covered by the OSHA
standard or the other two federal laws.

(11-a) "Executive commissioner" means the executive commissioner of the Health
and Human Services Commission.

(13) "Hazardous chemical" or "chemical" means an element, compound, or mixture
of elements or compounds that is a physical hazard or health hazard as defined by the
OSHA standard in 29 CFR Section 1910.1200(c), or a hazardous substance as classi-
fied under [defined-by] the OSHA standard in 29 CFR Section 1910.1200(d.)(3), or by
OSHA's written interpretations. A hazard determination may be made by employers
who choose not to rely on the evaluations made by their suppliers if there are relevant
qualitative or quantitative differences. A hazard determination shall involve the best
professional judgment.

(15) "Identity" means a chemical or common name, or alphabetical or numerical
identification, that is indicated on the [materia4] safety data sheet (SDS) [(M]D8)1 for
the chemical. The identity used must permit cross-references to be made among the
workplace chemical list, the label, and the SDS [M8SDS].

(18) "MSHA standard" means the Hazard Communication Standard issued by the
Mine [Mi]ing] Safety and Health Administration.

(20) "Physical hazard" means a chemical that is classified as posing one of the fol-
lowing hazardous effects: explosive; flammable (gases, aerosols, liquids, or solids);
oxidizer (liquid, solid, or gas); self-reactive; pyrophoric (liquid or solid); self-heating;
organic peroxide; corrosive to metal; gas under pressure; or in contact with water emits
flammable gas [for whi h there is s^in-iietiy valid ^-d. e that it is a ec-.b.tible
liquid, a eompressed gtexplosive, flammable, an 0 .de, an oxdze-

pyoh..,i,, tinstable (reaetive), or wa e e tive in em deflned in the 9811A
stndard].
SECTION 3.1276. Section 502.003(17), Health and Safety Code, is redesignated as

Section 502.003(20-a), Health and Safety Code, and amended to read as follows:

(20-a) "Safety [(17) "Material Safe.l Data Sheet" ("SDS") [ .] means written
or printed material concerning a hazardous chemical [a ...... .. .i..i& '- -eie
hazard and safe handln no] mati that is prepared in accordance with the require-
ments of the OSHA standard for that material [doenmeM].

SECTION 3.1277. Section 502.004(f), Health and Safety Code, is amended to read as
follows:

(f) This chapter does not apply to:

(1) any hazardous waste, as that term is defined by the federal Solid Waste Dis-
posal Act[, asaene by the Resource Cosrvato an eev Aet of 1976, as
amended] (42 U.S.C. Section 6901 et seq.), when subject to regulations issued under
that Act by the Environmental Protection Agency;

(2) a chemical in a laboratory under the direct supervision or guidance of a techni-
cally qualified individual if:

(A) labels on incoming containers of chemicals are not removed or defaced;

(B) the employer complies with Sections 502.006 and 502.009 with respect to lab-
oratory employees; and

(C) the laboratory is not used primarily to produce hazardous chemicals in bulk
for commercial purposes;

(3) tobacco or tobacco products;
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(4) wood or wood products;

(5) articles;

(6) food, drugs, cosmetics, or alcoholic beverages in a retail food sale establishment
that are packaged for sale to consumers;

(7) food, drugs, or cosmetics intended for personal consumption by an employee
while in the workplace;

(8) any consumer product or hazardous substance, as those terms are defined in the
Consumer Product Safety Act (15 U.S.C. Section 2051 et seq.) and Federal Hazardous
Substances Act (15 U.S.C. Section 1261 et seq.), respectively, if the employer can dem-
onstrate it is used in the workplace in the same manner as normal consumer use and
if the use results in a duration and frequency of exposure that is not greater than
exposures experienced by consumers;

(9) avy drug, as that term is defined in the Federal Food, Drug, and Cosmetic Act
(21 U.S.C. Section 301 et seq.); and

(10) radioactive waste.

SECTION 3.1278. Sections 502.005(a) and (d), Health and Safety Code, are amended
to read as follows:

(a) For the purpose of worker right-to-know, an employer shall compile and maintain
a workplace chemical list that contains the following information for each hazardous
chemical normally present in the workplace or temporary workplace in excess of 55 gal-
lons or 500 pounds or in excess of an amount that the executive commissioner [boad]
determines by rule for certain highly toxic or dangerous hazardous chemicals:

(1) the identity used on the SDS [MSDS] and container label; and

(2) the work area in which the hazardous chemical is normally present.

(d) An employer shall maintain a workplace chemical list for at least 30 years. The
employer shall send complete records to the department [d4ireeter] if the employer ceases
to operate.

SECTION 3.1279. Section 502.006, Health and Safety Code, is amended to read as
follows:

Sec. 502.006. [AM4PET4MAcb1 SAFETY DATA SHEET. (a) A chemical manufacturer or
distributor shall provide appropriate [materie+] safety data sheets to employers who
acquire hazardous chemicals in this state with each initial shipment and with the first
shipment after an SDS [MSDS] is updated. The SDSs [MS ]Ss must conform to the
most current requirements of the OSHA standard.

(b) An employer shall maintain a legible copy of a current SDS [MSDS] for each haz-
ardous chemical purchased. If the employer does not have a current SDS [MS] ] for a
hazardous chemical when the chemical is received at the workplace, the employer shall
request an SDS [MSD]] in writing from the manufacturer or distributor in a timely
manner or shall otherwise obtain a current SDS [M8]P. The manufacturer or distribu-
tor shall respond with an appropriate SDS [M S] ] in a timely manner.

(c) Safety [Mtei.. ...ety] data sheets shall be readily available, on request, for
review by employees or designated representatives at each workplace.

(d) A copy of an SDS [MSA S] maintained by an employer under this section shall be
provided to the department [direeter] on request.

SECTION 3.1280. Section 502.007(a), Health and Safety Code, is amended to read as
follows:

(a) A label on an existing container of a hazardous chemical may not be removed or
defaced unless it is illegible, inaccurate, or does not conform to the OSHA standard or
other applicable labeling requirement. Primary containers must be relabeled with at
least the identity appearing on the SDS [EMS], the pertinent physical and health
hazards, including the organs that would be affected, and the manufacturer's name and
address. Except as provided by Subsection (b), secondary containers must be relabeled
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with at least the identity appearing on the SDS [M&DS] and appropriate hazard
warnings.

SECTION 3.1281. Section 502.008, Health and Safety Code, is amended to read as
follows:

Sec. 502.008. OUTREACH PROGRAM. (a) The department [director] shall develop
an outreach program that:

(1) consists of an education and training program in the form of instructional
materials to assist employers in fulfilling the requirements of Section 502.009; and

(2) includes the development and distribution of a supply of informational leaflets
concerning employer's duties, employee rights, the outreach program, and.the effects
of hazardous chemicals.

(b) The department [direeter] may contract with a public institution of higher educa-
tion or other public or private organization to develop and implement the outreach
program.

(c) The department [director] shall develop and provide to each employer a suitable
form of notice providing employees with information relating to employee rights under
this chapter.

(d) The department [direetor] shall publicize the availability of information to answer
inquiries from employees, employers, or the public in this state concerning the effects of
hazardous chemicals.

(e) In cooperation with the department [director], an employer may provide an
outreach program in the community.

SECTION 3.1282. Sections 502.009(c) and (i), Health and Safety Code, are amended
to read as follows:

(c) An education and training program must include, as appropriate:

(1) information on interpreting labels and SDSs [MSDSe] and the relationship be-
tween those two methods of hazard communication;

(2) the location by work area, acute and chronic effects, and safe handling of haz-
ardous chemicals known to be present in the employees' work area and to which the
employees may be exposed;

(3) the proper use of protective equipment and first aid treatment to be used with
respect to the hazardous chemicals to which the employees may be exposed; and

(4) general safety instructions on the handling, cleanup procedures, and disposal of
hazardous chemicals.

(i) As part of an outreach program created in accordance with Section 502.008, the
department [direetor] shall develop an education and training assistance program to as-
sist employers who are unable to develop. the programs because of size or other practical
considerations. The program shall be made available to those employers on request.

SECTION 3.1283. Sections 502.011(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) The department [direetor] or the department's [directer] representative shall
investigate in a timely manner a complaint received in writing from an employee or an
employee's designated representative relating to an alleged violation of this chapter by
an employer.

(b) A complaint received from a person relating to an alleged violation shall be referred
to the federal Occupational Safety and Health Administration (OSHA) or to the federal
Mine Safety and Health Administration (MSHA) if the complaint is related to an ap-
plicable OSHA or MSHA requirement and the applicable OSHA or MSHA standard is in
effect. The department [director] or the department's [directors] representative shall
investigate the complaint if:

(1) the applicable OSHA or MSHA standard is not in effect; or
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(2) the complaint is based on a requirement of this chapter.

(c) On presentation of appropriate credentials, a department [an-oieeir'-r] representa-
tive [of the dirto.] may enter a workplace at reasonable times to inspect and investigate
complaints.

SECTION 3.1284. Sections 502.014(a), (b), (k), and (1), Health and Safety Code, are
amended to read as follows:

(a) The department [direetor] may assess an administrative penalty against an
employer who violates this chapter, department [board] rules adopted under this chapter,
or an order issued under this chapter.

(b) If the department finds one or more violations of this chapter, the department
[direetor] may issue a notice of violation to the employer. The notice of violation shall
specifically describe the violation, refer to the applicable section or subsection of the
chapter, and state the amount of the penalty, if any, to be assessed by the department
[dreetor].

(k) The department [direetor] may not assess an administrative penalty for any viola-
tion that has been corrected within 15 days after the date of receipt of the notice of
violation, the date of receipt of the department's response by the employer, or 10 days
after the date of receipt by the employer of the department's response to the informal
conference provided for in Subsection (g) [(e)], whichever is later.

(1) In determining the amount of the penalty, the department [direetor] shall consider:

(1) the employer's previous violations;

(2) the seriousness of the violation;

(3) any hazard to the health and safety of the employee;

(4) the employer's demonstrated good faith;

(5) the duration of the violation; and

(6) other matters as justice may require.

SECTION 3.1285. Sections 502.0141(b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(b) If a hearing is to be held, the department shall refer the matter to the State Office of
Administrative Hearings and an administrative law judge of that office [direetor] shall
make findings of fact and shall issue to the department a written proposal for decision
regarding the occurrence of the violation and the amount of the penalty that may be
warranted.

(c) If the employer charged with the violation does not request a hearing in a timely
manner, the department [direeter] may assess a penalty after determining that a viola-
tion has occurred and the amount of the penalty that may be warranted.

(d) After making a determination under this section that a penalty is to be assessed
against an employer, the department [direetor] shall issue an order requiring that the
employer pay the penalty.

SECTION 3.1286. Sections 502.0142(a), (b), (c), (e), (f), and (g), Health and Safety
Code, are amended to read as follows:

(a) Not later than the 30th day after the date an order finding that a violation has oc-
curred is issued, the department [direetor] shall inform the employer against whom the
order is issued of the amount of the penalty for the violation.

(b) Within 30 days after the date the department's [direetor's] order is final as provided
by Subchapter F, Chapter 2001, Government Code, the employer shall:

(1) pay the amount of the penalty;

(2) pay the amount of the penalty and file a petition for judicial review contesting
the occurrence of the violation, the amount of the penalty, or both the occurrence of
the violation and the amount of the penalty; or

(3) without paying the amount of the penalty, file a petition for judicial review
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contesting the occurrence of the violation, the amount of the penalty, or both the oc-
currence of the violation and the amount of the penalty.

(c) Within the 30-day period, an employer who acts under Subsection (b)(3) may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for placement in an escrow ac-
count; or

(B) giving to the court a supersedeas bond that is approved by the court for the
amount of the penalty and that is effective until all judicial review of the depart-
ment's [direetors] order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the employer stating that the
employer is financially unable to pay the amount of the penalty and is financially
unable to give the supersedeas bond; and

(B) giving a copy of the affidavit t6 the department [director] by certified mail.

(e) If the department [dreetr] receives a copy of an affidavit under Subsection (c)(2),
the department [direetor] may file with the court, within five days after the date the copy
is received, a contest to the affidavit. The court shall hold a hearing on the facts alleged
in the affidavit as soon as practicable and shall stay the enforcement of the penalty on
finding that the alleged facts are true. The employer who files an affidavit has the
burden of proving that the employer is financially unable to pay the amount of the
penalty and to give a supersedeas bond.

(f) If the employer does not pay the amount of the penalty and the enforcement of the
penalty is not stayed, the department [direetor] may refer the matter to the attorney
general for collection of the amount of the penalty.

(g) Judicial review of the order of the department [direetor]:

(1) is instituted by filing a petition as provided by Subchapter G, Chapter 2001,
Government Code; and

(2) is under the substantial evidence rule.

SECTION 3.1287. Section 502.015(a), Health and Safety Code, is amended to read as
follows:

(a) If it appears that an employer has violated, is violating, or is threatening to violate
this chapter or any rule adopted or order issued under this chapter, the department
[direetor] may request the attorney general or the district, county, or city attorney of the
municipality or county in which the violation has occurred, is occurring, or may occur to
institute a civil suit for:

(1) injunctive relief to restrain the employer from continuing the violation or threat
of violation;

(2) the assessment and recovery of a civil penalty for a violation; or

(3) both the injunctive relief and the civil penalty.

SECTION 3.1288. Section 502.017(a), Health and Safety Code, is amended to read as
follows:

(a) An employer shall post and maintain adequate notice, at locations where notices
are normally posted, informing employees of their rights under this chapter. If the
department [direetor] does not prepare the notice under Section 502.008, the employer
shall prepare the notice.

SECTION 3.1289. Section 502.018, Health and Safety Code, is amended to read as
follows:

Sec. 502.018. STANDARD FOR PHYSICIAN TREATMENT. For the purposes of this
chapter, the requirements in the OSHA standard for physicians treating employees (29
CFR Section 1910.1200(i) [1910.1200()]) apply to physicians treating persons.

SECTION 3.1290. Section 502.019, Health and Safety Code, is amended to read as
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follows:
Sec. 502.019. RULES. The executive commissioner [board] may adopt rules and

administrative procedures reasonably necessary to carry out the purposes of this chapter.

SECTION 3.1291. Section 503.001(3), Health and Safety Code, is amended to read as
follows:

(3) "Department" means the [Texas] Department of State Health Services.

SECTION 3.1292. Section 503.002(a), Health and Safety Code, is amended to read as
follows:

(a) The Toxic Substances Coordinating Committee is composed of one representative
from the:

(1) department;

(2) Department of Agriculture;

(3) Texas [Natural Rcsurcc C, nserv-ati, ] Commission on Environmental Quality;

(4) Parks and Wildlife Department;

(5) Department of Public Safety of the State of Texas; and

(6) Railroad Commission of Texas.

SECTION 3.1293. Section 505.002(b), Health and Safety Code, is amended to read as
follows:

(b) It is the intent and purpose of this chapter to ensure that accessibility to informa-
tion regarding hazardous chemicals is provided to:

(1) fire departments responsible for dealing with chemical hazards during an emer-
gency;

(2) local emergency planning committees and other emergency planning organiza-
tions; and

(3) the department [direetor] to make the information available to the public through
specific procedures.

SECTION 3.1294. Section 505.003(b), Health and Safety Code, is amended to read as
follows:

(b) In this chapter, a reference to North American Industry [Standard IndUstral]
Classification System (NAICS) [(SIG)], to nomenclature systems developed by the
International Union of Pure and Applied Chemistry (IUPAC) or the Chemical Abstracts
Service (CAS), or to other information, including information such as classification
codes, performance standards, systematic names, standards, and systems described in
publications sponsored by private technical or trade organizations, means a reference to
the most current version of the publication.

SECTION 3.1295. Section 505.004, Health and Safety Code, is amended by adding
Subdivisions (3-a) and (8-a) and amending Subdivisions (5), (10), (13), (15), (20), (22),
and (24) to read as follows:

(3-a) "Commissioner" means the commissioner of state health services.

(5) "Department" means the [Texef] Department of State Health Services.

(8-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(10) "Facility" means all buildings, equipment, structures, and other stationary
items that are located on a single site or on contiguous or adjacent sites, that are
owned or operated by the same person, or by any person who controls, is controlled by,
or is under common control with that person, and that is in North American Industry
Classification System (NAICS) [Standard Industial] Codes 31-33 [(SIG)-20-9].

(13) "Hazardous chemical" has the meaning given that term by 29 CFR 1910.1200(c),
except that the term does not include:
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(A) any food, food additive, color additive, drug, or cosmetic regulated by the
United States Food and Drug Administration;

(B) any substance present as a solid in any manufactured item to the extent
exposure to the substance does not occur under normal conditions of use;

(C) any substance to the extent it is used for personal, family, or household
purposes, or is present in the same form and concentration as a product packaged
for distribution and use by the public;

(D) any substance to the extent it is used in a research laboratory or a hospital or
other medical facility under the direct supervision of a technically qualified individ-
ual; and

(E) any substance to the extent it is used in routine agricultural operations or is a
fertilizer held for sale by a retailer to the ultimate consumer.
(15) "Identity" means any chemical or common name, or alphabetical or numerical

identification, that is indicated on the [materie] safety data sheet (SDS) [(MSDS] for
the chemical. The identity used must permit cross-references to be made among the
facility chemical list, the label, and the SDS [MSDS].

(20) "Physical hazard" means a chemical that is classified as posing one of the fol-
lowing hazardous effects: explosive; flammable (gases, aerosols, liquids, or solids);
oxidizer (liquid, solid, or gas); self-reactive; pyrophoric (liquid or solid); self-heating;
organic peroxide; corrosive to metal; gas under pressure; or in contact with water emits
flammable gas [for wh.h there is s..ntfi.ally valid . .iden that it is ... b.tibi.

lqia eopese gaepoie flammable, an ide an e.xiizer,
pyehre uin~ttble (reaetive), or water reaetive if tcrra P9flinsd il the OS81A
standard ].

(22) "Threshold planning quantity" means the minimum quantity of an extremely
hazardous substance for which a facility owner or operator must participate in emer-
gency planning, as established [defined] by the EPA pursuant to EPCRA, Section 302.

(24) "Workplace chemical list" means a list of hazardous chemicals developed under
29 CFR Section 1910.1200(e)(1)(i) [191.1209.(e)(0].

SECTION 3.1296. Subdivision (18), Section 505.004, Health and Safety Code, is
redesignated as Subdivision (20-a), Section 505.004, Health and Safety Code, and
amended to read as follows:

(20-a) "Safety [(18) "Material saft ] data sheet" or "SDS" [5MSPS'] means a docu-
ment containing chemical hazard and safe handling information that is prepared in
accordance with the requirements of the OSHA standard for that document.

SECTION 3.1297. Sections 505.005(a) and (d), Health and Safety Code, are amended
to read as follows:

(a) Facility operators whose facilities are in NAICS [F4G] Codes 31-33 [2 -891 shall
comply with this chapter.

(d) The department [direetor] shall develop an outreach program concerning the pu-
blic's ability to obtain information under this chapter similar to the outreach program
under Section 502.008.

SECTION 3.1298. Sections 505.006(a), (c), and (f), Health and Safety Code, are
amended to read as follows:

(a) For the purpose of community right-to-know, a facility operator covered by this
chapter shall compile and maintain a tier two form that contains information on hazard-
ous chemicals present in the facility in quantities that meet or exceed thresholds
determined by the EPA in 40 CFR Part 370, or at any other reporting thresholds as
determined by department [beaf4] rule for certain highly toxic or extremely hazardous
substances.

(c) Each tier two form shall be filed annually with the appropriate fee according to the
procedures specified by department [boar4] rules. The facility operator shall furnish a
copy of each tier two form to the fire chief of the fire department having jurisdiction over
the facility and to the appropriate local emergency planning committee.

Ch. 1, § 3.1298



84th LEGISLATURE-REGULAR SESSION

(f) A facility operator shall file a [materia] safety data sheet with the department on
the department's request.

SECTION 3.1299. Sections 505.008(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) A facility operator, on request, shall give the fire chief or the local emergency plan-
ning committee such additional information on types and amounts of hazardous
chemicals present at a facility as the requestor may need for emergency planning
purposes. A facility operator, on request, shall give the commissioner [direetr], the fire
chief, or the local emergency planning committee a copy of the SDS [MSfS] for any
chemical on the tier two form furnished under Section 505.006 or for any chemical pres-
ent at the facility.

(c) The executive commissioner [board by rule may require certain categories of facil-
ity operators under certain circumstances to implement the National Fire Protection As-
sociation 704 identification system if an equivalent system is not in use.

SECTION 3.1300. Section 505.009, Health and Safety Code, is amended to read as
follows:

Sec. 505.009. COMPLAINTS AND INVESTIGATIONS. On presentation of appropri-
ate credentials, a department [at offleer e I- representative [of the dircter] may enter a
facility at reasonable times to inspect and investigate complaints.

SECTION 3.1301. Sections 505.010(a), (b), (k), (1), and (m), Health and Safety Code,
are amended to read as follows:

(a) The department [d ]eeor] may assess an administrative penalty against an opera-
tor who violates this chapter, [boardI rules adopted under this chapter, or an order is-
sued under this chapter.

(b) If the department finds one or more violations of this chapter, the department
[direetor] may issue a notice of violation to the operator. The notice of violation shall
specifically describe the violation, refer to the applicable section or subsection of this
chapter, and state the amount of the penalty, if any, to be assessed by the department
[W4reetor].

(k) Except as provided in Subsection (1), the department [direetor] may not assess an
administrative penalty for any violation that has been corrected within 15 days of the
date of the notice of violation, the date of receipt of the department's response by the
employer, or 10 days after the date of receipt by the operator of the department's re-
sponse to the informal conference provided for in Subsection (d), whichever is later.

(1) If a violation involves a failure to make a good faith effort to comply with this
chapter, the department [direetor] may assess the administrative penalty at any time.

(m) In determining the amount of the penalty, the department [direeto] shall consider:

(1) the operator's previous violations;

(2) the seriousness of the violation;

(3) any hazard to the health and safety of the public;

(4) the employer's demonstrated good faith;

(5) the duration of the violation; and

(6) other matters as justice may require.

SECTION 3.1302. Sections 505.011(b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(b) If a hearing is held, the department shall refer the matter to the State Office of
Administrative Hearings. An administrative law judge of that office [di-reeter] shall make
findings of fact and shall issue a written proposal for decision regarding the occurrence
of the violation and the amount of the penalty that may be warranted.

(c) If the facility operator charged with the violation does not request a hearing, the
department [direetor may assess a penalty after determining that a violation has oc-
curred and the amount of the penalty that may be warranted.
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(d) After [maln] a determination under this section is made that a penalty is to be
assessed against a facility operator, the department [direeter] shall issue an order
requiring that the facility operator pay the penalty.

SECTION 3.1303. Sections 505.012(a), (b), (c), (d), (e), and (f), Health and Safety
Code, are amended to read as follows:

(a) Not later than the 30th day after the date an order finding that a violation has oc-
curred is issued, the department [director] shall inform the facility operator against
whom the order is issued of the amount of the penalty for the violation.

(b) Except as provided by in Section 505.011(e), within 30 days after the date the
department's [directora] order is final as provided by Subchapter F, Chapter 2001,
Government Code, the facility operator shall:

(1) pay the amount of the penalty;

(2) pay the amount of the penalty and file a petition for judicial review contesting
the occurrence of the violation, the amount of the penalty, or both the occurrence of
the violation and the amount of the penalty; or

(3) without paying the amount of the penalty, file a petition for judicial review
contesting the occurrence of the violation, the amount of the penalty, or both the oc-
currence of the violation and the amount of the penalty.

(c) Within the 30-day period, a facility operator who acts under Subsection (b)(3) may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for placement in an escrow ac-
count; or

(B) giving to the court a supersedeas bond that is approved by the court for the
amount of the penalty and that is effective until all judicial review of the depart-
ment's [directors] order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the facility operator stating that the
facility operator is financially unable to pay the amount of the penalty and is
financially unable to give the supersedeas bond; and

(B) giving a copy of the affidavit to the department [director] by certified mail.

(d) If the department [director] receives a copy of an affidavit under Subsection (c)(2),
the department [director] may file with the court, within five days after the date the copy
is received, a contest to the affidavit. The court shall hold a hearing on the facts alleged
in the affidavit as soon as practicable and shall stay the enforcement of the penalty on
finding that the alleged facts are true. The facility operator who files an affidavit has the
burden of proving that the facility operator is financially unable to pay the amount of
the penalty and to give a supersedeas bond.

(e) If the facility operator does not pay the amount of the penalty and the enforcement
of the penalty is not stayed, the department [direetor] may refer the matter to the at-
torney general for collection of the amount of the penalty:

(M Judicial review of the order of the department [d4ireetor]:

(1) is instituted by filing a petition as provided by Subchapter G, Chapter 2001,
Government Code; and

(2) is under the substantial evidence rule.

SECTION 3.1304. Sections 505.016(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [board] may adopt rules and administrative procedures
reasonably necessary to carry out the purposes of this chapter.

(b) The executive commissioner by rule [board] may authorize the collection of annual
fees from facility operators for the filing of tier two forms required by this chapter.
Except as provided by Subsection (d), fees may be used only to fund activities under this
chapter. The fee for facilities may not exceed:
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(1) $100 for each required submission having no more than 25 hazardous chemicals
or hazardous chemical categories;

(2) $200 for each required submission having no more than 50 hazardous chemicals
or hazardous chemical categories;

(3) $300 for each required submission having no more than 75 hazardous chemicals
or hazardous chemical categories;

(4) $400 for each required submission having no more than 100 hazardous chemicals
or hazardous chemical categories; or

(5) $500 for each required submission having more than 100 hazardous chemicals
or chemical categories.

(c) To minimize the fees, the executive commissioner [beardI by rule shall provide for
consolidated filings of multiple tier two forms for facility operators covered by Subsection
(b) if each of the tier two forms contains fewer than 25 items.

SECTION 3.1305. Section 506.002(b), Health and Safety Code, is amended to read as
follows:

(b) It is the intent and purpose of this chapter to ensure that accessibility to informa-
tion regarding hazardous chemical is provided to:

(1) fire departments responsible for dealing with chemical hazards during an emer-
gency;

(2) local emergency planning committees and other emergency planning organiza-
tions; and

(3) the department [d4reetor] to make the information available to the public through
specific procedures.

SECTION 3.1306. Section 506.004, Health and Safety Code, is amended by adding
Subdivisions (3-a) and (8-a) and amending Subdivisions (5), (13), (15), (20), and (23) to
read as follows:

(3-a) "Commissioner" means the commissioner of state health services.

(5) "Department" means the [Texas] Department of State Health Services.

(8-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(13) "Hazardous chemical" has the meaning given that term by 29 CFR 1910.1200(c),
except that the term does not include:

(A) any food, food additive, color additive, drug, or cosmetic regulated by the
United States Food and Drug Administration;

(B) any substance present as a solid in any manufactured item to the extent
exposure to the substance does not occur under normal conditions of use;

(C) any substance to the extent that it is used for personal, family, or household
purposes, or is present in the same form and concentration as a product packaged
for distribution and use by the public;

(D) any substance to the extent it is used in a research laboratory or a hospital or
other medical facility under the direct supervision of a technically qualified individ-
ual; and

(E) any substance to the extent it is used in routine agricultural operations or is a
fertilizer held for sale by a retailer to the ultimate consumer.

(15) "Identity" means any chemical or common name, or alphabetical or numerical
identification, that is indicated on the [materia4l] safety data sheet (SDS) [(MSD)] for
the chemical. The identity used must permit cross-references to be made among the
facility chemical list, the label, and the SDS [MSFYD].

(20) "Physical hazard" means a chemical that is classified as posing one of the fol-
lowing hazardous effects: explosive; flammable (gases, aerosols, liquids, or solids);
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oxidizer (liquid, solid, or gas); self-reactive; pyrophoric (liquid or solid); self-heating;
organic peroxide; corrosive to metal; gas under pressure; or in contact with water emits
flammable gas [for whi h there is scintifially valid eviden.. that it is a e .bustibl
liquid, a hresd gas, xplosivy, fmanmabei, an qni an oxidizerl
pharu sunstablce (reativc), at r or in ermst ficiad in th ee-S
stand~ardl.

(23) "Threshold planning quantity" means the minimum quantity of an extremely
hazardous substance for which a facility owner or operator must participate in emer-
gency planning, as established [defz]edl by the EPA pursuant to EPCRA, Section 302.
SECTION 3.1307. Section 506.004(18), Health and Safety Code, is redesignated as

Section 506.004(21-a), Health and Safety Code, and amended to read as follows:
(21-a) "Safety [(18) "Material safe data sheet" or "SDS" means a docu-

ment containing chemical hazard and safe handling information that is prepared in
accordance with the requirements of the OSHA standard for that document.
SECTION 3.1308. Section 506.005(d), Health and Safety Code, is amended to read as

follows:
(d) The department [direetor] shall develop an outreach program concerning the pu-

blic's ability to obtain information under this chapter similar to the outreach program
under Section 502.008.

SECTION 3.1309. Sections 506.006(a), (c), and (e), Health and Safety Code, are
amended to read as follows:

(a) For the purpose of community right-to-know, a facility operator covered by this
chapter shall compile and maintain a tier two form that contains information on hazard-
ous chemicals present in the facility in quantities that meet or exceed thresholds
determined by the EPA in 40 CFR Part 370, or at any other reporting thresholds as
determined by department [board] rule for certain highly toxic or extremely hazardous
substances.

(c) Each tier two form shall be filed annually with the appropriate fee according to the
procedures specified by department [board] rules. The facility operator shall furnish a
copy of each tier two form to the fire chief of the fire department having jurisdiction over
the facility and io the appropriate local emergency planning committee.

(e) A facility operator shall file a [Y]ateial] safety data sheet with the department on
the department's request.

SECTION 3.1310. Sections 506.008(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) A facility operator, on request, shall give the fire chief or the local emergency plan-
ning committee such additional information on types and amounts of hazardous
chemicals present at a facility as the requestor may need for emergency planning
purposes. A facility operator, on request, shall give the commissioner [direetor], the fire
chief, or the local emergency planning committee a copy of the SDS [ASR] for any
chemical on the tier two form furnished under Section 506.006 or for any chemical pres-
ent at the facility.

(c) The executive commissioner [board] by rule may require certain categories of facil-
ity operators under certain circumstances to implement the National Fire Protection As-
sociation 704 identification system if an equivalent system is not in use.

SECTION 3.1311. Section 506.009, Health and Safety Code, is amended to read as
follows:

Sec. 506.009. COMPLAINTS AND INVESTIGATIONS. On presentation of appropri-
ate credentials, a department [an-ofieer-or] representative [of the director] may enter a
facility at reasonable times to inspect and investigate complaints.

SECTION 3.1312. Sections 506.010(a), (b), (k), and (1), Health and Safety Code, are
amended to read as follows:

(a) The department [direetorl may assess an administrative penalty against an opera-
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tor who violates this chapter, [boar4] rules adopted under this chapter, or an order is-
sued under this chapter.

(b) If the department finds one or more violations of this chapter, the department
[direetor] may issue a notice of violation to the operator. The notice of violation shall
specifically describe the violation, refer to the applicable section or subsection of this
chapter, and state the amount of the penalty, if any, to be assessed by the department

(k) The department [direetor] may not assess an administrative penalty for any viola-
tion that has been corrected within 15 days of the date of receipt of the notice of viola-
tion, the date of receipt of the department's response by the employer, or 10 days after
the date of receipt by the operator of the department's response to the informal confer-
ence provided for in Subsection (d), whichever is later.

(1) In determining the amount of the penalty, the department [direeto ] shall consider:

(1) the operator's previous violations;

(2) the seriousness of the violation;

(3) any hazard to the health and safety of the public;

(4) the employer's demonstrated good faith;

(5) the duration of the violation; and

(6) other matters as justice may require.

SECTION 3.1313. Sections 506.011(b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(b) If a hearing is held, the department shall refer the matter to the State Office of
Administrative Hearings. An administrative law judge of that office [direetor] shall make
findings of fact and shall issue a written proposal for decision regarding the occurrence
of the violation and the amount of the penalty that may be warranted.

(c) If the facility operator charged with the violation does not request a hearing, the
department [d4]eetet] may assess a penalty after determining that a violation has oc-
curred and the amount of the penalty that may be warranted.

(d) After [making] a determination is made under this section that a penalty is to be
assessed against a facility operator, the department [director] shall issue an order
requiring that the facility operator pay the penalty.

SECTION 3.1314. Section 506.012, Health and Safety Code, is amended to read as
follows:

Sec. 506.012. PAYMENT OF ADMINISTRATIVE PENALTY; JUDICIAL REVIEW.
(a) Not later than the 30th day after the date an order finding that a violation has oc-
curred is issued, the department [direetor] shall inform the facility operator against
whom the order is issued of the amount of the penalty for the violation.

(b) Except as provided in Section 506.011(e), not later than the 30th day after the
date on which a decision or order charging a facility operator with a penalty is final, the
facility operator shall pay the penalty in full, unless the facility operator seeks judicial
review of the amount of the penalty, the fact of the violation, or both. The executive com-
missioner [boerd] may by rule provide for appeals by the state and political subdivisions
of the state.

SECTION 3.1315. Section 506.013, Health and Safety Code, is amended to read as
follows:

Sec. 506.013. REFUND OF ADMINISTRATIVE PENALTY. Not later than the 30th
day after the date of a judicial determination that an administrative penalty against a
facility operator should be reduced or not assessed, the department [direetor] shall remit
to the facility operator the appropriate amount of any penalty payment already paid
plus accrued interest.

SECTION 3.1316. Section 506.014, Health and Safety Code, is amended to read as
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follows:
Sec. 506.014. RECOVERY OF ADMINISTRATIVE PENALTY BY ATTORNEY

GENERAL. The attorney general at the request of the department [dieeteor] may bring a
civil action to recover an administrative penalty under this chapter.

SECTION 3.1317. Sections 506.017(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [board] may adopt rules and'administrative procedures
reasonably necessary to carry out the purposes of this chapter.

(b) The executive commissioner by rule [board] may authorize the collection of annual
fees from facility operators for the filing of tier two forms required by this chapter. The
fee may not exceed:

(1) $50 for each required submission having no more than 75 hazardous chemicals
or hazardous chemical categories; or

(2) $100 for each required submission having more than 75 hazardous chemicals or
chemical categories.

(c) To minimize the fees, the executive commissioner [board] by rule shall provide for
consolidated filings of multiple tier two forms for facility operators covered by Subsection
(b) if each of the tier two forms contains fewer than 25 items.

SECTION 3.1318. Section 507.002(b), Health and Safety Code, is amended to read as
follows:

(b) It is the intent and purpose of this chapter to ensure that accessibility to informa-
tion regarding hazardous chemicals is provided to:

(1) fire departments responsible for dealing with chemical hazards during an emer-
gency;

(2) local emergency planning committees and other emergency planning organiza-
tions; and

(3) the department [dreetor] to make the information available to the public through
specific procedures.
SECTION 3.1319. Section 507.004, Health and Safety Code, is amended by adding

Subdivisions (3-a) and (8-a) and amending Subdivisions (5), (13), (15), (20), and (22) to
read as follows:

(3-a) "Commissioner" means the commissioner of state health services.

(5) "Department" means the [Texas] Department of State Health Services.

(8-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(13) "Hazardous chemical" has the meaning given that term by 29 CFR 1910.1200(c),
except that the term does not include:

(A) any food, food additive, color additive, drug, or cosmetic regulated by the
United States Food and Drug Administration;

(B) any substance present as a solid in any manufactured item to the extent
exposure to the substance does not occur under normal conditions of use;

(C) any substance to the extent that it is used for personal, family, or household
purposes, or is present in the same form and concentration as a product packaged
for distribution and use by the general public;

(D) any substance to the extent it is used in a research laboratory or a hospital or
other medical facility under the direct supervision of a technically qualified individ-
ual; and

(E) any substance to the extent it is used in routine agricultural operations or is a
fertilizer held for sale by a retailer to the ultimate consumer.
(15) "Identity" means a chemical or common name, or alphabetical or numerical
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identification, that is indicated on the [materia4] safety data sheet (SDS) [(MSDS)l for
the chemical. The identity used must permit cross-references to be made among the
facility chemical list, the label, and the SDS [MSAS].

(20) "Physical hazard" means a chemical that is classified as posing one of the fol-
lowing hazardous effects: explosive; flammable (gases, aerosols, liquids, or solids);
oxidizer (liquid, solid, or gas); self-reactive; pyrophoric (liquid or solid); self-heating;
organic peroxide; corrosive to metal; gas under pressure; or in contact with water emits
flammable gas f..r whih there is s ie.tifiealy Y.lid ..;e .... that it . . embu.tbl
liquid, a eempressed gas, explosive , fiamnmable, an iap0  .. c, an oxidiz-r,
pyrophorie, unstable (reaetive), or wfttar rcactive in terur dfino if the 9811A
statdardI.

(22) "Threshold planning quantity" means the minimum quantity of an extremely
hazardous substance for which a facility owner or operator must participate in emer-
gency planning, as established []efined] by the EPA pursuant to EPCRA, Section 302.

SECTION 3.1320. Subdivision (18), Section 507.004, Health and Safety Code, is
redesignated as Subdivision (20-a), Section 507.004, Health and Safety Code, and
amended to read as follows:

(20-a) "Safety [(18) "Mater.ial safet. ] data sheet" or "SDS" ["MSDSI means a docu-
ment containing chemical hazard and safe handling information that is prepared in
accordance with the requirements of the OSHA standard for that document.

SECTION 3.1321. Section 507.005(d), Health and Safety Code, is amended to read as
follows:

(d) The department [direetor] shall develop an outreach program concerning the pu-
blic's ability to obtain information under this chapter similar to the outreach program
under Section 502.008.

SECTION 3.1322. Sections 507.006(a), (c), and (M, Health and Safety Code, are
amended to read as follows:

(a) For the purpose of community right-to-know, a facility operator covered by this
chapter shall compile and maintain a tier two form that contains information on hazard-
ous chemicals present in the facility in quantities that meet or exceed thresholds
determined by the EPA in 40 CFR Part 370, or at any other reporting thresholds as
determined by department [board] rule for certain highly toxic or extremely hazardous
substances.
. (c) Each tier two form shall be filed annually with the appropriate fee according to the

procedures specified by department [board] rules. The facility operator shall furnish a
copy of each tier two form to the fire chief of the fire department having jurisdiction over
the facility and to the appropriate local emergency planning committee.

(f) A facility operator shall file a [materiel] safety data sheet with the department on
the department's request.

SECTION 3.1323. Sections 507.007(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) A facility operator, on request, shall give the fire chief or the local emergency plan-
ning committee such additional information on types and amounts of hazardous
chemicals present at a facility as the requestor may need for emergency planning
purposes. A facility operator, on request, shall give the commissioner [direetor], the fire
chief, or the local emergency planning committee a copy of the SDS [MSDS] for any
chemical on the tier two form furnished under Section 507.006 or for any chemical pres-
ent at the facility.

(c) The executive commissioner [board] by rule may require certain categories of facil-
ity operators under certain circumstances to implement the National Fire Protection As-
sociation 704 identification system if an equivalent system is not in use.

SECTION 3.1324. Section 507.008, Health and Safety Code, is amended to read as
follows:
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Sec. 507.008. COMPLAINTS AND INVESTIGATIONS. On presentation of appropri-
ate credentials, a department [aft-offeer-or] representative [of the ir t ] may enter a
facility at reasonable times to inspect and investigate complaints.

SECTION 3.1325. Sections 507.009(a), (b), (k), (1), and (m), Health and Safety Code,
are amended to read as follows:

(a) The department [director] may assess an administrative penalty against a facility
operator who violates this chapter, [board] rules adopted under this chapter, or an order
issued under this chapter.

(b) If the department finds one or more violations of this chapter, the department
[direeto I may issue a notice of violation to the operator. The notice of violation shall
specifically describe the violation, refer to the applicable section or subsection of this
chapter, and state the amount of the penalty, if any, to be assessed by the department

(k) Except as provided in Subsection (1), the department [dreeter] may not assess an
administrative penalty for any violation that has been corrected within 15 days of the
date of receipt of the notice of violation, the date of receipt of the department's response
by the employer, or 10 days after the date of receipt by the operator of the department's
response to the informal conference provided for in Subsection (d), whichever is later.

(1) If a violation involves a failure to make a good-faith effort to comply with this
chapter, the department [direeteir] may assess the administrative penalty at any time.

(m) In determining the amount of the penalty, the department [direetorI shall consider:

(1) the operator's previous violations;

(2) the seriousness of the violation;

(3) any hazard to the health and safety of the public;

(4) the operator's demonstrated good faith;

(5) the duration of the violation; and

(6) other matters as justice may require.

SECTION 3.1326. Sections 507.010(b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(b) If a hearing is held, the department shall refer the matter to the State Office of
Administrative Hearings. An administrative law judge of that office [direeter] shall make
findings of fact and shall issue a written proposal for decision regarding the occurrence
of the violation and the amount of the penalty that may be warranted.

(c) If the facility operator charged with the violation does not request a hearing, the
department [d+reetor] may assess a penalty after determining that a violation has oc-
curred and the amount of the penalty that may be warranted.

(d) After [mak n g] a determination is made under this section that a penalty is to be
assessed against a facility operator, the department [direetorl shall issue an order
requiring that the facility operator pay the penalty.

SECTION 3.1327. Sections 507.011(a), (b), (c), (d), (e), and (f), Health and Safety
Code, are amended to read as follows:

(a) Not later than the 30th day after the date an order finding that a violation has oc-
curred is issued, the department [direetor] shall inform the facility operator against
whom the order is issued of the amount of the penalty for the violation.

(b) Except as provided by Section 507.010(e), within 30 days after the date the
department's [director%] order is final as provided by Subchapter F, Chapter 2001,
Government Code, the facility operator shall:

(1) pay the amount of the penalty;

(2) pay the amount of the penalty and file a petition for judicial review contesting
the occurrence of the violation, the amount of the penalty, or both the occurrence of
the violation and the amount of the penalty; or
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(3) without paying the amount of the penalty, file a petition for judicial review
contesting the occurrence of the violation, the amount of the penalty, or both the oc-
currence of the violation and the amount of the penalty.

(c) Within the 30-day period, a facility operator who acts under Subsection (b)(3) may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for placement in an escrow ac-
count; or

(B) giving to the court a supersedeas bond that is approved by the court for the
amount of the penalty and that is effective until all judicial review of the depart-
ment's [drietors] order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the facility operator stating that the
facility operator is financially unable to pay the amount of the penalty and is
financially unable to give the supersedeas bond; and

(B) giving a copy of the affidavit to the department [exeti-ie dirct .] by certified
mail.

(d) If the department [direeto ] receives a copy of an affidavit under Subsection (c)(2),
the department [direeter] may file with the court, within five days after the date the copy
is received, a contest to the affidavit. The court shall hold a hearing on the facts alleged
in the affidavit as soon as practicable and shall stay the enforcement of the penalty on
finding that the alleged facts are true. The facility operator who files an affidavit has the
burden of proving that the facility operator is financially unable to pay the amount of
the penalty and to give a supersedeas bond.

(e) If the facility operator does not pay the amount of the penalty and the enforcement
of the penalty is not stayed, the department [direetor] may refer the matter to the at-
torney general for collection of the amount of the penalty.

(f) Judicial review of the order of the department [direetor]:

(1) is instituted by filing a petition as provided by Subchapter G, Chapter 2001,
Government Code; and

(2) is under the substantial evidence rule.

SECTION 3.1328. Sections 507.013(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [board] may adopt rules and administrative procedures
reasonably necessary to carry out the purposes of this chapter.

(b) The executive commissioner by rule [board] may authorize the collection of annual
fees from facility operators for the filing of tier two forms required by this chapter.
Except as provided by Subsection (d), fees may be used only to fund activities under this
chapter. The fee may not exceed:

(1) $50 for each required submission having no more than 75 hazardous chemicals
or hazardous chemical categories; or

(2) $100 for each required submission having more than 75 hazardous chemicals or
chemical categories.

(c) To minimize the fees, the executive commissioner [boeardI by rule shall provide for
consolidated filings of multiple tier two forms for facility operators covered by Subsection
(b) if each of the tier two forms contains fewer than 25 items.

SECTION 3.1329. Section 508.003, Health and Safety Code, is amended to read as
follows:

Sec. 508.003. AREA QUARANTINE. (a) If the commissioner of state [pbtile] health
services or one or more health authorities determine that the introduction of an
environmental or toxic agent into the environment has occurred, the commissioner or
authorities may impose an area quarantine in the manner and subject to the procedures
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provided for an area quarantine imposed under Section 81.085. The commissioner of
state [publie] health services or a health authority may, with respect to an area
quarantine imposed under this chapter, exercise any power for a response to the
introduction of an environmental or toxic agent into the environment under this section
that is authorized by Section 81.085 for a response to an outbreak of a communicable
disease. The area quarantine must be accomplished by the least restrictive means neces-
sary to protect public health considering the availability of resources.

(b) A quarantine imposed by a health authority under this section expires at the
earlier of:

(1) the 24th hour after the time the quarantine is imposed; or

(2) the time that appropriate action to terminate the quarantine or impose super-
seding'requirements is taken under Chapter 418, Government Code, or is taken by the
commissioner of state [ptlic] health services under this section.

SECTION 3.1330. Section 508.004, Health and Safety Code, is amended to read as
follows:

Sec. 508.004. CRIMINAL PENALTY. A person commits an offense if the person
knowingly fails or refuses to obey an order or instruction of the commissioner of state
[public] health services or a health authority issued under this chapter and published
during an area quarantine under this section. An offense under this subsection is a
felony of the third degree.

SECTION 3.1331. The heading to Title 7, Health and Safety Code, is amended to
read as follows:

TITLE 7. MENTAL HEALTH AND INTELLECTUAL DISABILITY

SECTION 3.1332. The heading to Subtitle A, Title 7, Health and Safety Code, is
amended to read as follows:

SUBTITLE A. SERVICES FOR PERSONS WITH MENTAL ILLNESS OR
AN INTELLECTUAL DISABILITY[TEXAS DEPARTMENT OF MENAL

HEALTH AND MENTA L RETARDATION]

SECTION 3.1333. Chapter 531, Health and Safety Code, is amended to read as
follows:

CHAPTER 531. PROVISIONS GENERALLY APPLICABLE TO MENTAL
HEALTH AND INTELLECTUAL DISABILITY SERVICES [HETEXAS
DEPARTMENT OF MENTAL HEALTH MND MENTAL RETARDATION

Sec. 531.001. PURPOSE; POLICY. (a) It is the purpose of this subtitle to provide for
the effective administration and coordination of mental health and intellectual disability
[mental re.ta.dation] services at the state and local levels.

(b) Recognizing that a variety of alternatives for serving persons with mental illness
or an intellectual disability [the mentally disabled] exists, it is the purpose 'of this
subtitle to ensure that a continuum of services is provided. The continuum of services
includes:

(1) mental health facilities operated by the [Texas] Department of State Health Ser-
vices [Mental Health and Mental Retardation] and community services for persons
with mental illness provided by the department and other entities through contracts
with the department; or

(2) state supported living centers operated by the Department of Aging and Disabil-
ity Services and community services for persons with an intellectual disability provided
by the department and other entities through contracts with the department.

(c) It is the goal of this state to provide a comprehensive range of services for persons

Ch. 1, § 3.1333



84th LEGISLATURE-REGULAR SESSION

with mental illness or an intellectual disability [mental rtadti ] who need publicly
supported care, treatment, or habilitation. In providing those services, efforts will be
made to coordinate services and programs with services and programs provided by other
governmental entities to minimize duplication and to share with other governmental
entities in financing those services and programs.

(d) It is the policy of this state that, when appropriate and feasible, persons with
mental illness or an intellectual disability [mental .tion shall be afforded treat-
ment in their own communities.

(e) It is the public policy of this state that mental health and intellectual disability
[mta ret.ardatio.] services be the responsibility of local agencies and organizations to
the greatest extent possible. The Department of State Health Services [departraert] shall
assist the local agencies and organizations by coordinating the implementation of a
statewide system of mental health services. The Department of Aging and Disability Ser-
vices shall assist the local agencies and organizations by coordinating the implementa-
tion of a statewide system of intellectual disability services. Each [The] department shall
ensure that mental health and intellectual disability [me.tal retadation] services, as
applicable, are provided. Each [The] department shall provide technical assistance for
and regulation of the programs that receive funding through contracts with that [the]
department.

(f) It is the public policy of this state to offer services first to those persons who are
most in need. Therefore, funds appropriated by the legislature for mental health and
intellectual disability [m.t. ..l r .tardati.] services may be spent only to provide services
to the priority populations identified in the applicable department's long-range plan.

(g) It is the goal of this state to establish at least one special officer for mental health
assignment in each county. To achieve this goal, the Department of State Health Services
[depatment] shall assist a local law enforcement agency that desires to have an officer
certified under Section 1701.404, Occupations Code.

(h) It is the policy of this state that the Department of State Health Services [board]
serves as the state's mental health authority and the Department of Aging and Disability
Services serves as the state's intellectual disability [mIntal rad.ation] authority. The
executive commissioner [afts] is responsible for the planning, policy development, and
resource development and allocation for and oversight of mental health and intellectual
disability [mental re.tadation] services in this state. It is the policy of this state that,
when appropriate and feasible, the executive commissioner [board] may delegate the ex-
ecutive commissioner's [boardia] authority to a single entity in each region of the state
that may function as the local mental health or intellectual and developmental disability
[mental r.rdatio] authority for one or more service areas in the region.

Sec. 531.002. DEFINITIONS. In this subtitle:

(1) ["Board" means the Tea Bor f Mental ialth and Mntal Rtardtion.

[(-2)] "Business entity" means a sole proprietorship, partnership, firm, corporation,
holding company, joint-stock company, receivership, trust, or any other entity
recognized by law.

(2) [-3)] "CheIhical dependency" means:

(A) abuse of alcohol or a controlled substance;

(B) psychological or physical dependence on alcohol or a controlled substance; or

(C) addiction to alcohol or a controlled substance [has the neantng .. s.igd by
Seetiorn 461.0G21.
(3) "Commission" means the Health and Human Services Commission.

(4) "Commissioner" means:

(A) the commissioner of state health services in relation to mental health services;
and

(B) the commissioner of aging and disability services in relation to intellectual dis-
ability services [mental health ..n.tl retardation .
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(5) "Community center" means a center established under Subchapter A, Chapter
534.

(6) "Department" means:

(A) the [Texas] Department of State Health Services in relation to mental health
services; and

(B) the Department of Aging and Disability Services in relation to intellectual dis-
ability services [Mental Health and Mental Retardation].

(7) "Effective administration" includes continuous planning and evaluation within
the system that result in more efficient fulfillment of the purposes and policies of this
subtitle.

(8) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(9) "ICF-IID" [(8)4IF A ] means the medical assistance program serving indi-
viduals with an intellectual or developmental disability [persos with .ental retarda-
tion] who receive care in intermediate care facilities.

(10) "Intellectual disability services" [(18) "Mental retardtion seiee. includes all
services concerned with research, prevention, and detection of intellectual disabilities
[mental retardation], and all services related to the education, training, habilitation,
care, treatment, and supervision [-, .-e.nti..] of persons with an intellectual disabil-
ity [mental retardation], but does not include the education of school-age persons that
the public educational system is authorized to provide.

(11) [(9)] "Local agency" means:

(A) a municipality, county, hospital district, rehabilitation district, school district,
state-supported institution of higher education, or state-supported medical school;
or

(B) any organizational combination of two or more of those entities.

(12) [(4)] "Local intellectual and developmental disability [mfl tal retardatin]
authority" means an entity to which the executive commissioner [hoard] delegates the
executive commissioner's [its] authority and responsibility within a specified region for
planning, policy development, coordination, including coordination with criminal
justice entities, and resource development and allocation and for supervising and
ensuring the provision of intellectual disability [mental retardation] services to persons
with intellectual and developmental disabilities [mental datin-. in the most ap-
propriate and available setting to meet individual needs in one or more local service
areas.

(13) [(-0)] "Local mental health authority" means an entity to which the executive
commissioner [board] delegates the executive commissioner's [i&] authority and
responsibility within a specified region for planning, policy development, coordination,
including coordination with criminal justice entities, and resource development and al-
location and for supervising and ensuring the provision of mental health services to
persons with mental illness in the most appropriate and available setting to meet in-
dividual needs in one or more local service areas.

(14) [(1-2)] "Mental health services" includes all services concerned with research,
prevention, and detection of mental disorders and disabilities, and all services neces-
sary to treat, care for[,ecntrol], supervise, and rehabilitate persons who have a mental
disorder or disability, including persons whose mental disorders or disabilities result
from a substance abuse disorder [aleoholism or dru .addi.....].

(15) [(--a-)] "Person with a developmental disability" means an individual with a
severe, chronic disability attributable to a mental or physical impairment or a
combination of mental and physical impairments that:

(A) manifests before the person reaches 22 years of age;

(B) is likely to continue indefinitely;

(C) reflects the individual's need for a combination and sequence of special,
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interdisciplinary, or generic services, individualized supports, or other forms of as-
sistance that are of a lifelong or extended duration and are individually planned and
coordinated; and

(D) results in substantial functional limitations in three or more of the following
categories of major life activity:

(i) self-care;
(ii) receptive and expressive language;
(iii) learning;
(iv) mobility;
(v) self-direction;
(vi) capacity for independent living; and
(vii) economic self-sufficiency.

(16) [(1] "Person with an intellectual disability" [me.ntal retardation" means a
person, other than a person with a mental disorder, whose mental deficit requires the
person to have special training, education, supervision, treatment, or care[, or control]
in the person's home or community or in a state supported living center [sehool].

(17) [(46)] "Priority population" means those groups of persons with mental illness
or an intellectual disability [mental retardation] identified by the applicable depart-
ment as being most in need of mental health or intellectual disability [rffletal retarda-
tion] services.

(18) [(4-)] "Region" means the area within the boundaries of the local agencies
participating in the operation of community centers established under Subchapter A,
Chapter 534.

(19) [(4-7] "State supported living center" means a state-supported and structured
residential facility operated by the Department of Aging and Disability Services to
provide to clients with an intellectual disability [mental retardatio] a variety of ser-
vices, including medical treatment, specialized therapy, and training in the acquisi-
tion of personal, social, and vocational skills.

Sec. 531.0021. REFERENCE TO STATE SCHOOL, [OR] SUPERINTENDENT, OR
LOCAL MENTAL RETARDATION AUTHORITY. (a) A reference in law to a "state
school" means a state supported living center.

(b) A reference in law to a "superintendent," to the extent the term is intended to re-
fer to the person in charge of a state supported living center, means the director of a
state supported living center.

(c) A reference in law to a "local mental retardation authority" means a local intel-
lectual and developmental disability authority.

SECTION 3.1334. Subtitle A, Title 7, Health and Safety Code, is amended by amend-
ing Chapter 532 and adding Chapter 532A to read as follows:

CHAPTER 532. GENERAL PROVISIONS RELATING TO DEPARTMENT
OF STATE HEALTH SERVICES [ORGANIZATION OF TEXAS DEP RT

MENT O)F MENTAL 11EP1TH AND MENTA12 RETARDATION]

Sec. 532.001. DEFINITIONS; MENTAL HEALTH COMPONENTS [COMPOSITION]
OF DEPARTMENT. (a) In this chapter:

(1) "Commissioner" means the commissioner of state health services.

(2) "Department" means the Department of State Health Services [The Texas Dpftr
inant of Men-tal Health and mental Retardato is eepsdo

[(1) the Texas Board of Mental Health and Mental Retardation,

R() the eommissionei of menitl health and mental retarnda-tio,, anid

R() a staff tmder the dieto o~f the eomsin
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(b) The department includes [Departnment of Aging and Disability Sai and the
Departme.t of State Health Ser-ie. als.....de] community services operated by the
department [those dopartments] and the following facilities[, as app'p'.. ...

(1) the central office of the [eaeh] department;

(2) the Austin State Hospital;

(3) the Big Spring State Hospital;

(4) the Kerrville State Hospital;

(5) the Rusk State Hospital;

(6) the San Antonio State Hospital;

(7) the Terrell State Hospital;

(8) the North Texas State Hospital;

(9) [the Abilene State Supported Living Centar,

[(10) tha Austin State uprt d Lving Center;

[(11) the Brenham State Supported Living Canttor;

[(12) the orp s C fsti State Supported LXX 6 Catr,

[(13) the Denton Stata Supported Living Cantor.

[(14) the Lubbock State Supported Living Contar,

[(15) tha Lutfkin State Supprted Living Centa-r;
[(16) tha Alexia State Supported Living Centar;

[(17) tha Richmond State Suppartad Living Cantor;

[(18) the San PAngeao State Sutpparted Liv ifg Contar;

[(19) the San PAntonio Stata Supportad Livng Canter,
[(90) the El Pas State Sunrrted Lvini (Trter,

[(24-)] the Rio Grande State Center;

(10) [(-22)] the Waco Center for Youth; and

(11) [(-2)] the El Paso Psychiatric Center.

Sec. 532.002. [SUNSET PROUqSION. The Taxats Department of Mantal Health an
Mental Retardation was atbolished by Sactiont 1.26, Chapter 198 (H.E. 2292), Acts of the
78th Legislature, Regular Session, 2003, antd the pow.ers and duties of that atgancy unde
this ehaptet were~ transferred to othar ageaieis, whieh are subject to Chafpter 325,
Covernment Code (Texas Sunset Act). Unless the agenceies to which those powers and
duties are transferread are a aatintiad in exisctaa apro vidod by that Act, this chapter

. sStembe- 1, 2015.

[See. 532.003. COMAPOSITION O)F BOARD. (a) Tho boatrd is aaipodaofiinea

~~e~bers appointed by the governor with the ad.ie jug ad aeensent of tha sanate.

R(b) The memibers. must ba represcentatives of the publie whe hatve demnstated inter-
estin enal ealhment reardtin, evlopentl isailties or th heath and

humn seaviaac sysctem. A t least onea memra m~ust be a co± 0name of cal vieeafo parsn
with mnentatl illteacao mental retatrdatioao a fatm ily meimber of at aaoc im' of tha

[(e) Appointments to the board shall be made without regatrd to the 'agae, ealo,, hand'-
eap, sex, reli-iaa,a a I Etioiial origin of the appoin±tees.

[Sec. 532.0035. BOARD TRINING. (a) A parson wha is appaoitad to anfd qualifies
for affiaa acaiftimember of tha boaa'd may not voate, delibartae, ar beaaaatad asca aomber

iattendanee at a miaatinig of the boatrd unitil the person eaanpLetac a trinng se
that aaa'pliac with this section.

[(b) The train'i p- a- must piovide the par son with infoirmatin reardig!

Ch. 1, § 3.1334
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[(1) the legislatif. that ereted the department and board,

[(2) the progr±atms operated by the dVFartment;

[(3) the ro aad fadneinsof fthe dpatment,

[(4 the rules of the department with af, em~phasis on the rules that relate to
dioeipliitai y an inmetgatr athorty;

[(5) the eurrent budget for the depaftment,
[(6) the results of the most reet fora 1auit ofthe deprmet

[(7) the reureet of.

[(A) the ope ming s law, Chapter 551, Government Code;
K(B) the pulic information la, Chatp&± 552, Covernmen1 tC Goe

[(C) the administatve proedure law, Chapter 200 1, Govrment Code, an.d

R(D) other laws relating to pabli uffieials, inelidin conflict of-interest laws, and

[(8) any appleabl thie olieies adopted by the department or the Texas Ethics
Gommiseien.
[(e) A persont appointed to the board is entitled to reimbursement, as pruvided by-the

General1 App-opr-at ions Act, for the travel expenses ineurred ini attending the trainh..

pram rearadless of whether the attenaeat the ~ prgam oer bfoeo at
persont qualifies for office.

[Sec. 532.004. RESTRICTIONS ON BOARD PPO)INTMENT AND MEMBERSHIP
AND ON DEPARTMENT EMPLOXY4ENT. (a) A peso is nt eligile fo. appoi tmnt
as a board member if the perso Cor,'the peron' spte-

[(1) own orucotrols, directly oridiraetly, mre. thani a 10pareaat interest ini a
business entity or otha. org anation regulated by the department or eeiVing fuds
from te departma.t,o

[(2) usesour reeivn aaabsta..tial amonu.t of tangible goods, sermnaaC, or funds from

the department, other than:

[(A) cu..,ensatA io or~n reimursment authorized by inaw for boar d membership, at-

tendanee, orepensesor

[(B) a., pareaat ouarian o, f a elant orpatient aaevm 3. ~ef.omt the

department.

[(b) An offier, empoye, or paid eonstiJtantt of a trn asoci.ation n the field of
m~ental health or mental retardation may not be a member of- thfe boa-qwia. mloe
of the department.

[(e) A persuu. who istheaspouseof an officer, employee, or padensailtant of a trade
asocatiot in the field of mental healith or men.tal retardation may not be a board

member or a departmen.t em.ployee grade 17 or &ve, ifteldi 5g exemapt employees, a

aordinig to the postion easaCifieatiun Cahadale tindcr the Cenera Approup.riatiufo Aet.

K1d) A person may not serve as amember of the board or act as the gae. eal counsel t
the depaftmentt if the pa.rson is required to ragister as a lobbyist under Chapter 305
Government Code, becauise of the person's ativtes for compensai ba f o
p.rofeson. related to the peration. of the department.

(e) For pur poses of this saation, a tr ade assoualatio is at nonpro~fit, auoperative, voltmn
tanly joined asouaatiun of business or professionl aumpetituts desinedto assists

memersandits industry or professin in dealing with muta builess o rees
p.roblems andn.f p.rmoting thei. aummuullnta, ast.

[Sec. 682.00G. TERMS. Board members serve six yaatrterms.

[See. 532.006. CHAIRMAN. The governor shall design~atea aboard member as

[Sec. 532.007. REMOVAL OF BOARD MEMBERS. (a) it is a ground for ,Lemuval

from the board dif a maember:
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[(1) is not eligible for appointment to the board at the time of appoXxnflt as
.. d. by Setr.. ,32.004(a;,

[(2) does no~t m~aintain du eric o the board the gaalifiatfio required by
Section 682.004(-a)n

[(8) ;dolates a prohibition established by Section 582.004(b), (c), or (d);

[(4 cannot discharge the member's dutties for a suibstanttia1 patrt of thle term for
which the mem-ber i t ... d be-- a o f i1lls or di 1bility; or

[(5 is aben frm oe than halif of the regular is 0 hedutled board meetings tht
the meamber is eligible to attend duhnifg a ealc1 1da ye~ar un1ls the abpvia 1 aaaa
by majority vote of the board.
[(b) The validity of an action of the board is not affoted by the fact that it is taken

when a ground for removal of a board member exsts.

[(c) if the commissioner has knowledge that a potential ground for removal exsts,
commssinershall notify the ehairman of the board of the ground. The ehairman shatl

thent not*f the6 goernor1 that a potential ground fo. removal exists.

[Sec. 532.009. REIMBURSEMENT FOR EXPENSES, PER DIEM. A board member
ientitled to rcie

[(1) reimbursement for actdial and necessary expenses incuired in disehargang the
member's duties, and

[(2) the per dwrn ......eon as provided by appropriation for eaeh day the
member actuaally peffrms official duties.

[Sec. 532.010. BOARD MEETINGS. (a) The board shall hold at leatst fou, ±eg-alar
metings ah yea in the cIty of Atino dates set b, board rule. The board shal
adopt rules that provide for Folding speei meetings.

[(b) A board .. other than a meeting to deliberate the appointment of the a
win~~Pe tuor *pitthe pablhc.

[) The boarda shall adopt polies that provide the public with a iasantable op
porttnity to appar beore the hoard and to speak on alinaaider the board'
jurisdieton.

[Sec. 532.011. COMMISSIONER. (a) The Car aisnnial of health and hamartsr
vieesnhall employ a omsoner Ledauice with Section 531.0056, Government
eodt.

[(b) To be qualified for employmenit as mmeo ar~prsn' must hae

[(1) professional training and eaper1 ineeln th ad4minmn-tratir management ot
comprel heni;ve health efta r humlaun sri1 peatiolns, and

[(2) proven administrative and management ability, preferably in the health catre
area.

[(d) The corrm n',~

[(1) has the administrtttive an1d dvisinfial powers ranted tmder tffis subtitle, and
[(2) shall admIntIster the department anfd this subtitle and ensure the effective

admiisitratlin ofthe department anid its p±rgrams arid setcies.

[(e) The commisione shall-

[(!) establish qualifiatfins for depar tment persoannel that balanee errrrtal and
pprgammnatie knowledge, arid manragemenut experilaleea and

[(2) standardize qualifiatio~ns for pesfte postiolns throughout the department.

[(f) The comrrisnnra1 1 r shall.

[(1) establish arn organization~al nttrc withifn the department thatt will promote
the effcctIv e admfintr ation of this subtitle; and

[(2) establish the duties and functiorns af the department's staff.
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[(g) The mmn' i, rsonsie for implemt o of.. the .t.....d's lanning
pv.ej, resource d.eV. t and allocation, and ev rinht rela dtt mental health and
mntal etar datio oat . rees.

[See. 68.012.] MEDICAL DIRECTOR. (a) The commissioner shall appoint a medical
director.

(b) To be qualified for appointment as the medical director under this section, a person
must:

(1) be a physician licensed to practice in this state; and
(2) have proven administrative experience and ability in comprehensive health care

or human service operations.

(c) The medical director reports to the commissioner and is responsible for the follow-
ing duties under this title:

(1) oversight of the quality and appropriateness of clinical services delivered in
department mental health facilities or under contract to the department in relation to
mental health services; and

(2) leadership in physician recruitment and retention and peer review.

Sec. 532.003 [582.014. HEADS OF DEPARTMENTAL MENTAL HEALTH
FACILITIES. (a) The commissioner shall appoint the head of each mental health facility
the department administers.

(b) The head of a facility serves at the will of the commissioner.

[See. 582.015. RU4LES MI1D POLICIES. (a) The board shall adopt riules and develop
bapia and gener al pohliesa to guide the depar tment in adminis11 terin1g this sdbtitle.Th
rules and poliea muast be eensistent with the par poes, poiia, prmaeipiao, and sta1
dards stated in this subtitle.

[Kb) The board shall atdopt poiaies that elearly define the ±aopaative resonsibilitiao
the board and the staff of the department.

[See. 532.016. PERSONNEL. (at) The eoni,.ioni,.a shall develop an ii htia agarra;
1ar ,,-ladder prr5 a. The pirogam shall require .ra aaa .y poting of all tr

level positions e aa nantly vvith any pblie posting.

[(b) The m.....ssio.er shall develop a system af anna job per rm . ane. valaata .

All merit pay for dep~t.nit emlye mus be based on the systemf establishedune
this shbseetA1.r

(e) The department shall pov to its members and emplyees, as often as
sary, information. reg.rding their 3 aalifieatiais dander this subtitle and their responsibi
itiao under appheable lawso t alatn to standards of enduet for state offieeoriaemployees.

[(d) The commissioner or the emipsoneiai'o desigiiee shall prepara and mnaintain at

wrtten palnay statem ent that implements a poram aof al mpoymnt apportunit
to ensure that all personnel deeisions are made w~ithouttrapar d to I ae, eaior, disability,
sex, aelipran, apae, ornational al 15in. The poiicy statemen~t muist minede

[(1) pCn sornl pallis imildiftg paiiaieo relatingp ta i aaiaitmaat, av alaatian, selee
tion, trainfing, atnd promotion of persoanel that show the intent of the depart meat t
avoid the anaavful employment praeticesodaritbad by Chapter 21, Labor Coda,

[(2) an analysis of the extent to which the eompostion of the departmeat's parson-
nel is in aea± daniaa with state anid fedealilaw and a descr iption of ireasonable methods
to acehieve eomplianee with state and federal law, and

[(3) proedure by wffieh a deterinfati anbe adeofigifiantaidrdtiliza-
tion in the departmen1t wok fo1 ce of all persn forT whom~1 fe~deral or state guidehne

enetagea amoreequtable bai-aalRnd-;- iaacaaanfbk methods to aprpil address
those areaa of oignifiaant utnderitilization.

[(a) The poliey statejijatt muat.-

[(1) be updated analy;
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thes s6Jon Humanw. gt l'r otiane with Subsc-

[() be filed with the

[(f) The governor~ shall

govero's office.

deliver ft Kinnial report to the legislature based on th nhfer

defrmn rltno an enit -dite by the depart. et I...x .....

Sec. 532.004 [-.20]. ADVISORY COMMITTEES. (a) The executive commissioner
[board] shall appoint [a medical advisory mmmtte and] any [other] advisory commit-
tees the executive commissioner [board] considers necessary to assist in the effective
administration of the department's mental health [and mental .r.ttion] programs.

(b) The department may reimburse committee members for travel costs incurred in
performing their duties as provided by Section 2110.004, Government Code [at the rates
pauhotizcd for statte offl&10s and employees under the General Ap~1 opriation2 Act].

(See. 532.021. CITIZENS' PLANNING ADVISO)RY COMMITTEE. (a) The board
shallWapointa etizcns' pw1 n5 adviso.ry eonmrittev that is empose f.

[(!) three persons who have deostae an iterest in and knowledge of the
department system anid the legal, political, and CCerofl eniomnt in. wLichth
deparrtmenit oJperates,

[(2) three persons who have expertise in the development and impkementation of
long range. piano, and

H() thccee mem~br of the ptib1..

1(b) in addition to the requirements of Su.bsection (a), at least one member Imust be-a
eonsuer of scr;;ccs for persons with mental illness or a fatmily member of aconsampr

of those serves, and at least one _MPmber beot ape,,sumcr of serviees fo esn
wit mental retardation or a family member of aconstimer of these ser;cc0.

Ch. 1, § 3.1334

maticn rcccivcd under btubscction (e)(8). The-. report may be miade separateljo as a part
of other bicrntal ieot mpft e to& the liplpturc.

[See. 532.018. AUDITS. (a) The finaneial ti ancaetuno of the department are subjeet
to audit by the statte aiulL1 i f t odanee wit Chapter 821, Government Code.

[(b) The dlroctor of the intornatl audit unit shall report dircotly to the 1~fi~
[0e Each adit report shall be submitted directly to the boatrd.
[See. 532.019. PUBLIC iNTEREST INFORMATION MID COMPLMINTS. (a) The

departmentoshall prepr vainfor mation of pabli inteirest dese. 1 Ln6 the fitdwns ofth
defrmn and the proedplep 1by which em-lats are filed with and resolved by the

departmet.The dparment shall matko the information atvailable to the public and ap
f(b) The board by rule shall establish methods by whieh eonmr t, ds

ie~p'nts are notified of the nae mailing address, and telphon 1t m1be. ofthe depart-
1 11cn fortho of dieting eiiplainto the departmen~t. The board may provide

[(1) on eaeh registration. form, applk'aton, oriwrittenl entraftforicevves ofantr
enit *eg-atcd under this suti~tle or of an entity the CreatAn of whieh isftthoiz

by hissubtiticle

[(2) on at sign that is prominently displaftu inl the plazae of businessoftehp entit
reg-5 atad under tis s--h t~e oof eae entity te ranowhc is authorized -by

this subtitleo

[(8) int a bill for sCehyCC provided by an entity regulated under this subtitle or by an
entity the erato of ;hich is audthorized by this subtitle.
[0e if ft written eo1mit is fled wth the dep± tm e±.t njpftth to an entity rcgu.late

by the department, the departm ent, at least quarterly and util final disposition ofth
eomplaint, shall n~otif- the eioiplainanit an.d the etty regulated by the department ot
the status of the complaint Unless vyie wuld jeptdz anl una..~e inesia.,Y

[(d) The department shall keep an inomto file about eaeh eo4airnt fiad with the

cL(zuu m,n~a. i t~aac ytd 4.~
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[(c) The eommtte. shall:
[(I) advise the depatrtment on all tages of the development anddimplementationof

the long rag pltf required by Setio 588.982;
[(2) review the develpmt, imlmnain an an .i..o of the

[(3) review the depfttmeint's b~innial budget request an~d assess th egeto hie
the request allows for im - tation of the lpnag pland

[(4) advise the board on.

[(A) the apropriatenesof the long .. ge plan
[(B) any identified problems related to the .implementation of the plait-
[(C) any ne fa1  to the plan, and

DEPRTMNT thea buge thisqcapter

(d) The board shall revi the commitsert in an d isabiith nfrmtion
provided by the depament on the long range plan or the biennial budget reqest.

(e) The board shall allow the ammitty. ti to ap before the beard as
nieeded.

f(w Before a board mctli relsting to the dlopmet, implementation, or evis
of the depfent' longc o the de at etshll, i tim4i m
the mmittee Sth ate that will be ente d to the bo.

[(g) Before Aubitting the department's biennial budget request to the board for
(4) 6r Broa the departmedt hall, Cn a timely r;theommittee

ith a Copy of the budget request.

[(h) The depament sha ll pode the emmittee with the staff r;ppert n

allow the committee to fulfill its duties.

CHAPTER 532A. GENERAL PROVISIONS RELATING TO DEPARTMENT
OF AGING AND DISABILITY SERVICES

Sec. 532A.001. DEFINITIONS; INTELLECTUAL DISABILITY COMPONENTS OF
DEPARTMENT. (a) In this chapter:

(1) "Commissioner" means the commissioner of aging and disability services.

(2) "Department" means the Department of Aging and Disability Services.

(b) The department includes community services operated by the department and the
following facilities:

(1) the central office of the department

(2) the Abilene State Supported Living Center;

(3) the Austin State Supported Living Center;

(4) the Brenham State Supported Living Center;

(5) the Corpus Christi State Supported Living Center;

(6) the Denton State Supported Living Center;

(7) the Lubbock State Supported Living Center;

(8) the Lufkin State Supported Living Center;

(9) the Mexia State Supported Living Center;

(10) the Richmond State Supported Living Center;

(11) the San Angelo State Supported Living Center;

(12) the San Antonio State Supported Living Center; and

(13) the El Paso State Supported Living Center.

Ch. 1, § 3.1334
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Sec. 532A.002. MEDICAL DIRECTOR. (a) The commissioner shall appoint a medi-
cal director.

(b) To be qualified for appointment as the medical director under this section, a person
must:

(1) be a physician licensed to practice in this state; and

(2) have proven administrative experience and ability in comprehensive health care
or human service operations.

(c) The medical director reports to the commissioner and is responsible for the follow-
ing duties under this title:

(1) oversight of the quality and appropriateness of clinical services delivered in state
supported living centers or under contract to the department in relation to intellectual
disability services; and

(2) leadership in physician recruitment and retention and peer review.

Sec. 532A.003. HEADS OF STATE SUPPORTED LIVING CENTERS. (a) The com-
missioner shall appoint the head of each state supported living center the department
administers.

(b) The head of a state supported living center serves at the will of the commissioner.

Sec. 532A.004. ADVISORY COMMITTEES. (a) The executive commissioner shall ap-
point any advisory committees the executive commissioner considers necessary to assist in
the effective administration of the department's intellectual disability programs.

(b) The department may reimburse committee members for travel costs incurred in
performing their duties as provided by Section 2110.004, Government Code.

SECTION 3.1335. Subtitle A, Title 7, Health and Safety Code, is amended by amend-
ing Chapter 533 and adding Chapter 533A to read as follows:

CHAPTER 533. POWERS AND DUTIES OF DEPARTMENT OF STATE
HEALTH SERVICES

SUBCHAPTER A. GENERAL POWERS AND DUTIES

Sec. 533.0001. DEFINITIONS. In this chapter:

(1) "Commissioner" means the commissioner of state health services.

(2) "Department" means the Department of State Health Services.

(3) "Department facility" means a facility listed in Section 532.001(b).

Sec. 533.0002. COMMISSIONER'S POWERS AND DUTIES; EFFECT OF CON-
FLICT WITH OTHER LAW [POWERS AND DUTIES OF COMMISSIONER OF
HEALTH AND H!UMvAN SER-NICES. Th . of health and hua serv*ce
ha, the powers and duie reatn to the boar d an ea . . rvie by e
tion 51.0055, Govrnen-]d.. . To the extent a power or duty given to the [beaid-or]
commissioner by this title or another law conflicts with Section 531.0055, Government
Code, Section 531.0055 controls.

Sec. 533.001. GIFTS AND GRANTS. (a) The department may negotiate with a
federal agency to obtain grants to assist in expanding and improving mental health [end
m .ental retardtion] services in this state.

(b) The department may accept gifts and grants of money, personal property, and real
property to expand and improve the mental health [anId mental retardation] services
available to the people of this state.

(c) The department may accept gifts and grants of money, personal property, and real
property on behalf of a department facility to expand and improve the mental health [or
mental retardation] services available at the facility.

(d) The department shall use a gift or grant made for a specific purpose in accordance

.527
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with the purpose expressly prescribed by the donor. The department may decline the gift
or grant if the department determines that it cannot be economically used for that
purpose.

(e) The department shall keep a record of each gift or grant in the department's
central office in the city of Austin.

[See. 533.002. COMPETITIVEE REWvEW REQUIREMENT. The department shall es-
tablish proccdures to:

[(1) pro..mote m e of public funds;

[(2) - d-: p ............ of d management and s ort act.vit.. in-or
der-to:

[(Ak) improvc department oprtos

[(C) ineeas a eac tment protuctivity; and

W() reminh eopttv with thc private setr and

[(3) ensure that thc state not prvide a .... hce that is avai aL through thc private
sor unless the -tate ea prvide the eve at a loe cost.]

Sec. 533.003. USE OF FUNDS FOR VOLUNTEER PROGRAMS IN LOCAL
AUTHORITIES AND COMMUNITY CENTERS. (a) To develop or expand a volunteer
mental health program in a local mental health [or .t...tal. ta.dati] authority or a
community center, the department may allocate available funds appropriated for provid-
ing volunteer mental health services.

(b) The department shall develop formal policies that encourage the growth and
development of volunteer mental health services in local mental health [or-mental
retardation] authorities and community centers.

Sec. 533.004. LIENS. (a) The department and each community center has a lien to
secure reimbursement for the cost of providing support, maintenance, and treatment to
a patient with mental illness [or elit with mental . .retardatio] in an amount equal to
the amount of reimbursement sought.

(b) The amount of the reimbursement sought may not exceed:

(1) the amount the department is authorized to charge under Section 552.017 [or
undcr Su behapter D, Chapter 598,] if the patient [or-elien ] received the services in a
department facility; or

(2) the amount the community center is authorized to charge under Section 534.017
if the patient [or-elien ] received the services in a community center.

(c) The lien attaches to:

(1) all nonexempt real and personal property owned or later acquired by the patient
[or-elien ] or by a person legally responsible for the patient's [orcient-l. support;

(2) a judgment of a court in this state or a decision of a public agency in a proceed-
ing brought by or on behalf of the patient [or-client] to recover damages for an injury
for which the patient [or-client] was admitted to a department facility or community
center; and

(3) the proceeds of a settlement of a cause of action or a claim by the patient [or-eli-
ent] for an injury for which the patient [or-client] was admitted to a department facil-
ity or community center.

(d) To secure the lien, the department or community center must file written notice of
the lien with the county clerk of the county in which:

(1) the patient [or-elient], or the person legally responsible for the patient's [or
lient's support, owns property; or

(2) the patient [or-client] received or is receiving services.

(e) The notice must contain:
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(1) the name and address of the patient [or-eent];
(2) the name and address of the person legally responsible for the patient's [or

elient's] support, if applicable;

(3) the period during which the department facility or community center provided
services or a statement that services are currently being provided; and

(4) the name and location of the department facility or community center.

(f) Not later than the 31st day before the date on which the department files the no-
tice of the lien with the county clerk, the department shall notify by certified mail the
patient [or-elien ] and the person legally responsible for the patient's [or client's] support.
The notice must contain a copy of the charges, the statutory procedures relating to filing
a lien, and the procedures to contest the charges. The executive commissioner [board] by
rule shall prescribe the procedures to contest the charges.

(g) The county clerk shall record on the written notice the name of the patient [or-li-
ent], the name and address of the department facility or community center, and, if
requested by the person filing the lien, the name of the person legally responsible for the
patient's [or client's] support. The clerk shall index the notice record in the name of the
patient [or client] and, if requested by the person filing the lien, in the name of the
person legally responsible for the patient's [or client's] support.

(h) The notice record must include an attachment that contains an account of the
charges made by the department facility or community center and the amount due to
the facility or center. The superintendent or director of the facility or center must swear
to the validity of the account. The account is presumed to be correct, and in a suit to
cancel the debt and discharge the lien or to foreclose on the lien, the account is sufficient
evidence to authorize a court to render a judgment for the facility or center.

(i) To discharge the lien, the superintendent or director of the department facility or
community center or a claims representative of the facility or center must execute and
file with the county clerk of the county in which the lien notice is filed a certificate stat-
ing that the debt covered by the lien has been paid, settled, or released and authorizing
the clerk to discharge the lien. The county clerk shall record a memorandum of the cer-
tificate and the date on which it is filed. The filing of the certificate and recording of the
memorandum discharge the lien.

Sec. 533.005. EASEMENTS. The department, in coordination with the executive com-
missioner, may grant a temporary or permanent easement or right-of-way on land held
by the department that relates to services provided under this title. The department, in
coordination with the executive commissioner, must grant an easement or right-of-way
on terms and conditions the executive commissioner [depe.rt.e.t] considers to be in the
state's best interest.

Sec. 533.006. REPORTING OF ALLEGATIONS AGAINST PHYSICIAN. (a) The
department shall report to the Texas Medical [State] Board [of M...l Eamne.rs ] any
allegation received by the department that a physician employed by or under contract
with the department in relation to services provided under this title has committed an
action that constitutes a ground for the denial or revocation of the physician's license
under Section 164.051, Occupations Code. The report must be made in the manner
provided by Section 154.051, Occupations Code.

(b) The department shall provide to the Texas Medical [State] Board [,f Medical
Examiners] a copy of any report or finding relating to an investigation of an allegation
reported to that board.

Sec. 533.007. USE OF [AAG55SqTq] CRIMINAL HISTORY RECORD INFORMA-
TION[; CRIMINAL PENALTY FO9R UNLAWFUL DISCLOSUREF]. (a) Subject to the
requirements of Chapter 250, the [The] department, in relation to services provided under
this title, or a local mental health [or mental retardation] authority[;] or [a] community
center, may deny employment or volunteer status to an applicant if:

(1) the department, authority, or community center determines that the applicant's
criminal history record information indicates that the person is not qualified or suit-
able; or
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(2) the applicant fails to provide a complete set of fingerprints if the department
establishes that method of obtaining criminal history record information.
(b) The executive commissioner [board] shall adopt rules relating to the use of infor-

mation obtained under this section, including rules that prohibit an adverse personnel
action based on arrest warrant or wanted persons information received by the
department.

Sec. 533.0075. EXCHANGE OF EMPLOYMENT RECORDS. The department, in re-
lation to services provided under this title, or a local mental health [or inental retarda
tion] authority[T] or [a] community center, may exchange with one another the employ-
ment records of an employee or former employee who applies for employment at the
department, authority, or community center.

Sec. 533.008. EMPLOYMENT OPPORTUNITIES FOR INDIVIDUALS WITH
MENTAL ILLNESS OR AN INTELLECTUAL DISABILITY [AND MENTA
R.TRATION]. (a) Each department facility and community center shall annually as-
sess the feasibility of converting entry level support positions into employment op-
portunities for individuals with mental illness or an intellectual disability [and mental
retardationt. in the facility's or center's service area.

(b) In making the assessment, the department facility or community center shall
consider the feasibility of using an array of job opportunities that may lead to competi-
tive employment, including sheltered employment and supported employment.

(c) Each department facility and community center shall annually submit to the
department a report showing that the facility or center has complied with Subsection
(a).

(d) The department shall compile information from the reports and shall make the in-
formation available to each designated provider in a service area.

(e) Each department facility and community center shall ensure that designated staff
are trained to:

(1) assist clients through the Social Security Administration disability determina-
tion process;

(2) provide clients and their families information related to the Social Security
Administration Work Incentive Provisions; and

(3) assist clients in accessing and utilizing the Social Security Administration Work
Incentive Provisions to finance training, services, and supports needed to obtain
career goals.
Sec. 533.009. EXCHANGE OF PATIENT [AND CLIENT) RECORDS. (a) Depart-

ment facilities, local mental health [or meta.l r authorities, community
centers, other designated providers, and subcontractors [suibco-tracteze] of mental
health [and mental retardaton services are component parts of one service delivery
system within which patient [or-elent] records may be exchanged without the patient's
[or-e14ent25] consent.

(b) The executive commissioner [board] shall adopt rules to carry out the purposes of
this section.

Sec. 533.0095. COLLECTION AND MAINTENANCE OF INFORMATION REGARD-
ING PERSONS FOUND NOT GUILTY BY REASON OF INSANITY. (a) The executive
commissioner [of the Health and Huan . by rule shall require the
department to collect information and maintain current records regarding a person
found not guilty of an offense by reason of insanity under Chapter 46C, Code of Criminal
Procedure, who is:

(1) ordered by a court to receive inpatient mental health services under Chapter
574 or under Chapter 46C, Code of Criminal Procedure; or

(2) [.. .mitt.d by a .ut for long term pit..m.nt .i .a residental ear f.. .ilit"
under Chapter 593 or under Chajpter 46G, Gde of Criminal Proeedsuat;Go

[(4)] ordered by a court to receive outpatient or community-based treatment and
supervision.
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(b) Information maintained by the department under this section must include the
name and address of any facility to which the person is committed, the length of the
person's commitment to the facility, and any post-release outcome.

(c) The department shall file annually with the presiding officer of each house of the
legislature a written report containing the name of each person described by Subsection
(a), the name and address of any facility to which the person is committed, the length of
the person's commitment to the facility, and any post-release outcome.

Sec. 533.010. INFORMATION RELATING TO [PATf1NTFS] CONDITION. (a) A
person, including a hospital, [sanitarum,] nursing facility [or-rest-home], medical soci-
ety, or other organization, may provide to the department or a medical organization,
hospital, or hospital committee any information, including interviews, reports, state-
ments, or memoranda relating to a person's condition and treatment for use in a study
to reduce mental illness [disorder.] and intellectual [mentfl] disabilities.

(b) The department or a medical organization, hospital, or hospital committee receiv-
ing the information may use or publish the information only to advance mental health
and intellectual disability [mental retardatio] research and education in order to reduce
mental illness [disorders] and intellectual [mental] disabilities. A summary of the study
may be released for general publication.

(c) The identity of a person whose condition or treatment is studied is confidential and
may not be revealed under any circumstances. Information provided under this section
and any finding or conclusion resulting from the study is privileged information.

(d) A person is not liable for damages or other relief if the person:

(1) provides information under this section;

(2) releases or publishes the findings and conclusions of the person or organization
to advance mental health and intellectual disability [mental retardation] research and
education; or

(3) releases or publishes generally a summary of a study.

Sec. 533.012. COOPERATION OF STATE AGENCIES. [(fa)] At the department's
request and in coordination with the executive commissioner, all state departments,
agencies, officers, and employees shall cooperate with the department in activities that
are consistent with their functions and that relate to services provided under this title.

[See. 533.013. DUPLICATION OF REHABILITA-TION SERVICGES. The department
shall eater into an agreemnt with the Texas Rehabilitation Comiiiin th at defie
the roles and responsibilis oflthe department and the 1-1 .ardiag the agen-
eies' shared elent popuMltons. The agivreemnt must establish methods to prevent the
duplication ammd fragmentation of employment servees provided by the ageneic.]

Sec. 533.014. RESPONSIBILITY OF LOCAL MENTAL HEALTH AUTHORITIES
IN MAKING TREATMENT RECOMMENDATIONS. (a) The executive commissioner
[board] shall adopt rules that:

(1) relate to the responsibility of the local mental health authorities to make recom-
mendations relating to the most appropriate and available treatment alternatives for
individuals in need of mental health services, including individuals who are in contact
with the criminal justice system and individuals detained in local jails and juvenile
detention facilities;

(2) govern commitments to a local mental health authority;

(3) govern transfers of patients that involve a local mental health authority; and

(4) provide for emergency admission to a department mental health facility if obtain-
ing approval from the authority could result in a delay that might endanger the
patient or others.

(b) The executive commissioner's [board's] first consideration in developing rules under
this section must be to satisfy individual patient treatment needs in the most appropri-
ate setting. The executive commissioner [board] shall also consider reducing patient in-
convenience resulting from admissions and transfers between providers.
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(c) The department shall notify each judge who has probate jurisdiction in the service
area and any other person the local mental health authority considers necessary of the
responsibility of the local mental health authority to make recommendations relating to
the most appropriate and available treatment alternatives and the procedures required
in the area.

Sec. 533.015. UNANNOUNCED INSPECTIONS. The department may make any
inspection of a department facility or program under the department's jurisdiction under
this title without announcing the inspection.

Sec. 533.016. CERTAIN PROCUREMENTS OF GOODS AND SERVICES BY SER-
VICE PROVIDERS. (a) This section does not apply to a "health and human services
agency," as that term is defined by Section 531.001, Government Code.

(a-1) A state agency, local agency, or local mental health authority[, or l cal m....
retardaticn .. t.-. ] that expends public money to acquire goods or services in connec-
tion with providing or coordinating the provision of mental health [or mental . .tarda
i0,R] services may satisfy the requirements of any state law requiring procurements by

competitive bidding or competitive sealed proposals by procuring goods or services with
the public money in accordance with Section 533.017 or in accordance with:

(1) [Seetiorn 2155.144, Government Code, if the entity is ft state ttnysuje to
th~at law;

[(2)1 Section 32.043 or 32.044, Human Resources Code, if the entity is a public
hospital subject to those laws; or

(2) [(4)] this section, if the entity is not covered by Subdivision (1) [or-(2)].

(b) An agency or authority under Subsection (a-1)(2) [(a-)(8] may acquire goods or ser-
vices by any procurement method that provides the best value to the agency or authority.
The agency or authority shall document that the agency or authority considered all rele-
vant factors under Subsection (c) in making the acquisition.

(c) Subject to Subsection (d), the agency or authority may consider all relevant factors
in determining the best value, including:

(1) any installation costs;

(2) the delivery terms;

(3) the quality and reliability of the vendor's goods or services;

(4) the extent to which the goods or services meet the agency's or authority's needs;

(5) indicators of probable vendor performance under the contract such as past
vendor performance, the vendor's financial resources and ability to perform, the
vendor's experience and responsibility, and the vendor's ability to provide reliable
maintenance agreements;

(6) the impact on the ability of the agency or authority to' comply with laws and
rules relating to historically underutilized businesses or relating to the procurement of
goods and services from persons with disabilities;

(7) the total long-term cost to the agency or authority of acquiring the vendor's
goods or services;

(8) the cost of any employee training associated with the acquisition;

(9) the effect of an acquisition on the agency's or authority's productivity;
(10) the acquisition price; and

(11) any other factor relevant to determining the best value for the agency or
authority in the context of a particular acquisition.

(d) If a state agency to which this section applies acquires goods or services with a
value that exceeds $100,000, the state agency shall consult with and receive approval
from the commission [Hcealth and 1u i-n ........ ] before considering fac-
tors other than price and meeting specifications.

(e) The state auditor or the executive commissioner [4ep.ftt.e..] may audit the
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agency's or authority's acquisitions of goods and services under this section to the extent
state money or federal money appropriated by the state is used to make the acquisitions.

(f) The agency or authority may adopt rules and procedures for the acquisition of
goods and services under this section.

Sec. 533.017. PARTICIPATION IN [LB. R T : PURCHASING CONTRACTS
OR GROUP PURCHASING PROGRAM. (a) This section does not apply to a "health and
human services agency," as that term is defined by Section 531.001, Government Code.

(b) The executive commissioner [departmer ] may allow a state agency, local agency,
or local mental health authority[, or lo,-l e,,ntal retardation aty] that expends
public money to purchase goods or services in connection with providing or coordinating
the provision of mental health [ormetal ... dation]- services to purchase goods or ser-
vices with the public money by participating in:

(1) a contract the executive-commissioner [depa.eftt has made to purchase goods
or services; or

(2) a group purchasing program established or designated by the executive commis-
sioner [deptrt e t] that offers discounts to providers of mental health [or-mental
retardation.] services.

SUBCHAPTER B. POWERS AND DUTIES RELATING TO PROVISION OF
MENTAL HEALTH SERVICES

Sec. 533.031. DEFINITIONS. In this subchapter:
(1) "Elderly resident" means a person 65 years of age or older residing in a depart-

ment facility.
(2) "Extended care unit" means a residential unit in a department facility that

contains patients with chronic mental illness who require long-term care, mainte-
nance, limited programming, and constant supervision.

(3) "Transitional living unit" means a residential unit that is designed for the pri-
mary purpose of facilitating the return of hard-to-place psychiatric patients with
chronic mental illness from acute care units to the community through an array of
services appropriate for those patients.

[(4) "Gommision"means the, Health and Hua Sevie CG111 is01 o1 .

[(6. 53.032. O P r" The epm e of the Health an-
atnplan Srvithe pvision ov.

[(6) "ICF MR and related rqiredn" incld s !CF MR S ti2n 1915(e)
ment Co, ams, hoe and enmenty basede. e pva, Tas home lihvi provo ofm
svices or andm policiead ptaopra. -nstituons adth mentl rtardatie n

o () "S tdi 1916(e) waiver pronm" means afess.ally funded Medeaidre m
of the state that is autheriz d e der Stmt 1916(e) oflth federal Soeial Ser.tyAt
(42 U.S.C. Seetion 1396n(e)).

[(8) "Qualictd sc c provder" means an entity that mts requirements for scr
viA providcr metablished by the crtiti . .1
Sec. 533.032. LONG-RANGE PLANNING. (a) The department shall have a long-

range plan relating to the provision of services under this title covering at least six years
that includes at least the provisions required by Sections 531.022 and 531.023, Govern-
ment Code, and Chapter 2056, Government Code. The plan must cover the provision of
services in and policies for state-operated institutions and ensure that the medical needs
of the most medically fragile persons with mental illness the department serves are met.

(b) In developing the plan, the department shall:

(1) solicit input from:
(A) local mental health authorities [fbr men~tal health and men~tal reta.rdation];

(B) community representatives;
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(C) consumers of mental health [and mental retaration] services, including
consumers of campus-based and community-based services, and family members of
consumers of those services; and

(D) other interested persons; and

(2) consider the report developed under Subsection (c).

(c) The department shall develop a report containing information and recommenda-
tions regarding the most efficient long-term use and management of the department's
campus-based facilities. The report must:

(1) project future bed requirements for [state sool and] state hospitals;

(2) document the methodology used to develop the projection of future bed require-
ments;

(3) project maintenance costs for institutional facilities;

(4) recommend strategies to maximize the use of institutional facilities; and

(5) specify how each [state school and] state hospital will:

(A) serve and support the communities and consumers in its service area; and

(B) fulfill statewide needs for specialized services.

(d) In developing the report under Subsection (c), the department shall:

(1) conduct two public meetings, one meeting to be held at the beginning of the pro-
cess and the second meeting to be held at the end of the process, to receive comments
from interested parties; and

(2) consider:

(A) the medical needs of the most medically fragile of its patients with mental ill-
ness [ehients]; and

(B) [tha pro- ision of vi . . to clients w.ith sevex a d .dp. foundmental .. tarda
tion and to persons with mental r.ta, tion who are ee-ally fragile or have
behavioral problems;

[(G) the program and sere ...... ." .... information cl ected under Section
5S&OB38rand

[(D)] input solicited from consumers of services of [state schools an-d] state
hospitals.

(g) The department shall:

(1) attach the report required by Subsection (c) to the department's legislative ap-
propriations request for each biennium;

(2) at the time the department presents its legislative appropriations request, pres-
ent the report to the:

(A) governor;

(B) governor's budget office;

(C) lieutenant governor;

(D) speaker of the house of representatives;

(E) Legislative Budget Board; and

(F) commission [Health and Human Se.vi.. Gm so], and

(3) update the department's long-range plan biennially and include the report in the
plan.

(h) The department shall, in coordination with the commission [Health and Human
S--.ccs Crmmission ], evaluate the current and long-term costs associated with serving

inpatient psychiatric needs of persons living in counties now served by at least three
state hospitals within 120 miles of one another. This evaluation shall take into
consideration the condition of the physical plants and other long-term asset manage-
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ment issues associated with the operation of the hospitals, as well as other issues associ-
ated with quality psychiatric care. After such determination is made, the commission
[Health and Human Se .e. Commission] shall begin to take action to influence the
utilization of these state hospitals in order to ensure efficient service delivery.

Sec. 533.0325. CONTINUUM OF SERVICES IN CAMPUS FACILITIES. The execu-
tive commissioner [bard] by rule shall establish criteria regarding the uses of the
department's campus-based facilities as part of a full continuum of services under this
title.

Sec. 533.033. DETERMINATION OF REQUIRED RANGE OF MENTAL HEALTH
SERVICES. (a) Consistent with the purposes and policies of this subtitle, the commis-
sioner biennially shall determine:

(1) the types of mental health services that can be most economically and effectively
provided at the community level for persons exhibiting various forms of mental dis-
ability; and

(2) the types of mental health services that can be most economically and effectively
provided by department facilities.
(b) In the determination, the commissioner shall assess the limits, if any, that should

be placed on the duration of mental health services provided at the community level or
at a department facility.

(c) The department biennially shall review the types of services the department
provides and shall determine if a community provider can provide services of a compara-
ble quality at a lower cost than the department's costs.

(d) The commissioner's findings shall guide the department in planning and
administering services for persons with mental illness.

Sec. 533.034. AUTHORITY TO CONTRACT FOR COMMUNITY-BASED
SERVICES. [(a)] The department may cooperate, negotiate, and contract with local
agencies, hospitals, private organizations and foundations, community centers, physi-
cians, and other persons to plan, develop, and provide community-based mental health
[and mental retardation services.

Sec. 533.0345. STATE AGENCY SERVICES STANDARDS. (a) The executive com-
missioner [departmen] by rule shall develop model program standards for mental
health [and m ..t.l retardation services for use by each state agency that provides or
pays for mental health [or mental zeta1rdation] services. The department shall provide
the model standards to each agency that provides mental health [or m.tal retardatin..]
services as identified by the commission [H.ea.th adHan S vi - es-- .C........ ]

(b) Model standards developed under Subsection (a) must be designed to improve the
consistency of mental health [and mnu1tal .t..dat.on] services provided by or through a
state agency.

(c) Biennially the department shall review the model standards developed under
Subsection (a) and determine whether each standard contributes effectively to the con-
sistency of service delivery by'state agencies.

[See. 533.0346. AUTHORITY TO) TRANSFER SERVICES TO) COMMUNITY
CENTERS. (a) The department may transfer op.at o sof aund r provided att the
Am&rilloA Sftate_ Center, Beaumont State Center, and Laredo State Center to a o
munity center established uinder Chapter 534, inldn a newly estntblished eete

p.d1 g .... ntal retardation s.rce or mental health and mntal rea rdatio .. ,...

[(b) The transfer may eeur onlyon the deparment's app1 oval of a pla submltted in
pecodae ia ,th Section 584.001(d) or f a amen.dment to a previoly approved plan.
in develping the plan or pln ame~ndment, the eater or±ropsed eete prepsng to
ateept the state eenter opeat twi and seiee~ resonsaibilities shall consider intpatfi

cons-amers of mental health and mental retardationservices&1td family members ofan
adveates for those consbmers, organizations0 that repres0ent affected emtployees, an
other provide.s of meantal health and merttal retal dativae

[(e) The center or proposed center proposing toaep the state center operation an
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0ervice r sposb~ities shall publish notice of the initial planin m etitng regardingth
^-ntenV- Of t- plan, plan a ndment aiid of the m -:'-- to review the content of the
proposeLd plan ot plan amendi ent before it is submittcd tnde Setion 584.001(d). The-
AUTHO mt InE.(a the time a md location of the meeig The notice of the met
revew the content of the plan oi amiidmentt must ]ld ode ,nformtoe retarding how to
obta a ecop of the proposed plan or amendment. The no ces must be published t
ity anthan 30 days and not ore than 90 days before the date sot for the meetmnt o
thewspaper of inier ire lato pain policy eeaohnt cuy part of the pipused ser
ciaeatif aih cunty in whiceh ntities, required to be published does not have at
appropapi ofgeaal aesrulation, the noees shall be published in at nevspaper of gen-
eral imtslation in the iiarst de nty in hieh a neityspapr o thenal eireulato is
Published.

[(d) t the time the op"eration and evloc are te aanfed to the pomnit center,
money su~pporting the cost of providing oprtin and 0erviees at a state center shall be
tra nsfere .dto the aurnity uenter t ern53i fotin o servie are.

(e) The Amarllo State Center is exempthfrom the requir allo nts lsdin Sbseetons
(b)-and (e).

Sec. 533.035. LOCAL MENTAL HEALTH [AND MENTAL RETARDATION]
AUTHORITIES. (a) The executive commissioner shall designate a local mental health
authority [ada l eal ai mental sttrdati asthtie I in one or more local service areas.
The executive commissioner may delegate to the local authority [authoritiesl the author-
ity and responsibility of the executive commissioner, the commission, or a department of
the commission related to planning, policy development, coordination, including
coordination with criminal justice entities, resource allocation, and resource develop-
ment for and oversight of mental health [and ... ital retar.dation services in the most
appropriate and available setting to meet individual needs in that service area. The ex-
ecutive commissioner may designate a single entity as both the local mental health
authority under this chapter and the local intellectual and developmental disability
[mental retareation] authority under Chapter 533A for a service area.

(b) The department by contract or other method of allocation, including a case-rate or
capitated arrangement, may diburse to a local mental health ansd mer retrdation]
authority department federal and department state funds to be spent in the local service
area for:

(1) community mental health and intellectual disability [mental retardation] ser-
vices; and

(2) chemical dependency services for persons who are dually diagnosed as having
both chemical dependency and mental illness or an intellectual disability [ental
retardation].

(c) A local mental health [and mental retadation] authority, with the approval of the
department [Departmeat of State Hetath Servies or the Departmeit ofAging andt
ability Services, or both, as applicatble], shall use the funds received under Subsection (b)
to ensure mental health[, mental reta, datiun,] and chemical dependency services are
provided in the local service area. The local authority shall consider public input,
ultimate cost-benefit, and client care issues to ensure consumer choice and the best use
of public money in:

(1) assembling a network of service providers;

k2) making recommendations relating to the most appropriate and available treat-
ment alternatives for individuals in need of mental hea lth [or triital r ptftrdattin ser-
vices; and

(3) procuring services for a local service area, including a request for proposal or
open-enrollment procurement method.

(d) A local mental health [and mental-rtdation] authority shall demonstrate to the
department that the services that the authority provides directly or through subcontrac-
tors and that involve state funds comply with relevant state standards.

(e) Subject to Section 533.0358, in assembling a network of service providers, a local



84th LEGISLATURE-REGULAR SESSION Ch. 1, § 3.1335

mental health authority may serve as a provider of services only as a provider of last
resort and only if the local authority demonstrates to the department in the local
authority's local network development plan that:

(1) the local authority has made every reasonable attempt to solicit the develop-
ment of an available and appropriate provider base that is sufficient to meet the needs
of consumers in its service area; and

(2) there is not a willing provider of the relevant services in the local authority's
service area or in the county where the provision of the services is needed.

[(c-1) A local mental retardatfin aaithurity may seraa~ prvdcr of ICF M1R and
rclated vvavei p.u1aa unly *.

[(1) thc local authority eople with the1 limittions0 presebed by SeeWi 1, 533.0855(d)
or

R() the ICF-MR and related waiver pro~grams are nee reo~'ot the avatilability
of serie ftn thc local authority demontstrates to the eom m ission that there is noB
willing ICF MR and relted waiver programn qualified seviv.e provider int thc loa
authority's scm-ice area where thc senpe icsisneeded.]

Sec. 533.0351. LOCAL AUTHORITY NETWORK ADVISORY COMMITTEE. (a) The
executive commissioner shall establish a local authority network advisory committee to
advise the executive commissioner and the department [Departmc.t of State Health 5cr
viees] on technical and administrative issues that directly affect local mental health
authority responsibilities.

(b) The committee is composed of equal numbers of representatives of local mental
health authorities, community mental health service providers, private mental health
service providers, local government officials, advocates for individuals with mental
health needs, consumers of mental health services, family members of individuals with
mental health needs, and other individuals with expertise in the field of mental health
appointed by the executive commissioner. In addition, the executive commissioner may
appoint facilitators to the committee as necessary. In appointing the members, the exec-
utive commissioner shall also ensure a balanced representation of:

(1) different regions of this state;

(2) rural and urban counties; and

(3) single-county and multicounty local mental health authorities.

(c) Members appointed to the advisory committee must have some knowledge of, fa-
miliarity with, or understanding of the day-to-day operations of a local mental health
authority.

(d) The advisory committee shall:

(1) review rules and proposed rules and participate in any negotiated rulemaking
process related to local mental health authority operations;

(2) advise the executive commissioner and the department [Depa. tmeunt of State
Health Services] regarding evaluation and coordination of initiatives related to local
mental health authority operations;

(3) advise the executive commissioner and the department [Depart men of State
Health Scrvices] in developing a method of contracting with local mental health
authorities that will result in contracts that are flexible and responsive to:

(A) the needs and services of local communities; and

(B) the department's performance expectations;

(4) coordinate with work groups whose actions may affect local mental health
authority operations;

(5) report to the executive commissioner and the department [Departmcnt of State
Health Servicca] on the committee's activities and recommendations at least once each
fiscal quarter; and
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(6) work with the executive commissioner or the department [Deparm. nt of State
Health Services] as the executive commissioner directs.
(e) For any written recommendation the committee makes to the department [Depart-

ment of State Health Services], the department shall provide to the committee a written
response regarding any action taken on the recommendation or the reasons for the
department's inaction on the subject of the recommendation.

(f) The committee is subject to Chapter 2110, Government Code, except that the com-
mittee is not subject to Section 2110.004 or 2110.008, Government Code. The committee
is abolished on September 1, 2017, unless the executive commissioner adopts a rule
continuing the committee in existence beyond that date.

(g) The department [De.atmnt of State Health Serv.ces] may reimburse consumers
of mental health services and family members of individuals with mental health needs
appointed to the committee for travel costs incurred in performing their duties as
provided in the General Appropriations Act.

Sec. 533.0352. LOCAL AUTHORITY PLANNING FOR LOCAL SERVICE AREA.
(a) Each local mental health [or mental .a.datn. ] authority shall develop a local ser-
vice area plan to maximize the authority's services by using the best and most cost-
effective means of using federal, state, and local resources to meet the needs of the local
community according to the relative priority of those needs. Each local mental health [or
mental retardaion] authority shall undertake to maximize federal funding.

(b) A local service area plan must be consistent with the purposes, goals, and policies
stated in Section 531.001 and the department's long-range plan developed under Section
533.032.

(c) The department and a local mental health [or mental retardat.n.] authority shall
use the local authority's local service plan as the basis for contracts between the depart-
ment and the local authority and for establishing the local authority's responsibility for
achieving outcomes related to the needs and characteristics of the authority's local ser-
vice area.

(d) In developing the local service area plan, the local mental health [or-mental
retardation] authority shall:

(1) solicit information regarding community needs from:

(A) representatives of the local community;

(B) consumers of community-based mental health [and mental ... da.ti] ser-
vices and members of the families of those consumers; and

o state schools for pern with mental retardation,
members of families of those eonsuimvip, atnd members of stte sehol voluntee

vices "ouncils, if a state ehol is located in the loc-l ser.... .. of the local athr-

[(D)] other interested persons; and

(2) consider:

(A) criteria for assuring accountability for, cost-effectiveness of, and relative value
of service delivery options;

(B) goals to minimize the need for state hospital and community hospital care;

(C) -F-]gs to ensure et with menvtaidatioi i s plad in the least restt
tve envi onmeint a appropriate to the person's care;

[(D) opotnte for inovtion to enre that the local ant-he± ty i eemmulieat
ing to all poeta an ndr bu the availability of services of
state schools for persons wth mentatl reta.rdatio in the loeal se±ve orpR- f thq.e Il

eal-authority,
[WE4] goals to divert consumers of services from the criminal justice system;

(D) [(F)] goals to ensure that a child with mental illness remains with the child's
parent or guardian as appropriate to the child's care; and
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(E) [ G)] opportunities for innovation in services and service delivery.

(e) The department and the local mental health [or mental retardation] authority by
contract shall enter into a performance agreement that specifies required standard
outcomes for the programs administered by the local authority. Performance related to
the specified outcomes must be verifiable by the department. The performance agree-
ment must include measures related to the outputs, costs, and units of service delivered.
Information regarding the outputs, costs, and units of service delivered shall be recorded
in the local authority's automated data systems, and reports regarding the outputs,
costs, and units of service delivered shall be submitted to the department at least annu-
ally as provided by department rule.

(f) The department and the local mental health [or mental retardationi] authority
shall provide an opportunity for community centers and advocacy groups to provide in-
formation or assistance in developing the specified performance outcomes under Subsec-
tion (e).

Sec. 533.03521. LOCAL NETWORK DEVELOPMENT PLAN CREATION AND
APPROVAL. (a) A local mental health authority shall develop a local network develop-
ment plan regarding the configuration and development of the local mental health
authority's provider network. The plan must reflect local needs and priorities and
maximize consumer choice and access to qualified service providers.

(b) The local mental health authority shall submit the local network development
plan to the department [Department of Statel Halth Scr-ices] for approval.

(c) On receipt of a local network development plan under this section, the department
shall review the plan to ensure that the plan:

(1) complies with the criteria established by Section 533.0358 if the local mental
health authority is providing services under that section; and

(2) indicates that the local mental health authority is reasonably attempting to
solicit the development of a provider base that is:

(A) available and appropriate; and

(B) sufficient to meet the needs of consumers in the local authority's local service
area.

(d) If the department determines that the local network development plan complies
with Subsection (c), the department shall approve the plan.

(e) At least biennially, the department shall review a local mental health authority's
local network development plan and determine whether the plan complies with Subsec-
tion (c).

(f) As part of a local network development plan, a local mental health authority annu-
ally shall post on the local authority's website a list of persons with whom the local
authority had a contract or agreement in effect during all or part of the previous year, or
on the date the list is posted, related to the provision of mental health services.

Sec. 533.0354. DISEASE MANAGEMENT PRACTICES AND JAIL DIVERSION
MEASURES OF LOCAL MENTAL HEALTH AUTHORITIES. (a) A local mental health
authority shall ensure the provision of assessment services, crisis services, and intensive
and comprehensive services using disease management practices for adults with bipolar
disorder, schizophrenia, or clinically severe depression and for children with serious
emotional illnesses. The local mental health authority shall ensure that individuals are
engaged with treatment services that are:

(1) ongoing and matched to the needs of the individual in type, duration, and
intensity;

(2) focused on a process of recovery designed to allow the individual to progress
through levels of service;

(3) guided by evidence-based protocols and a strength-based paradigm of service;
and

(4) monitored by a system that holds the local authority accountable for specific
outcomes, while allowing flexibility to maximize local resources. -
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(a-i) In addition to the services required under Subsection (a) and using money ap-
propriated for that purpose or money received under the Texas Health Care Transforma-
tion and Quality Improvement Program waiver issued under Section 1115 of the federal
Social Security Act (42 U.S.C. Section 1315), a local mental health authority may ensure,
to the extent feasible, the provision of assessment services, crisis services, and intensive
and comprehensive services using disease management practices for children with seri-
ous emotional, behavioral, or mental disturbance not described by Subsection (a) and
adults with severe mental illness who are experiencing significant functional impair-
ment due to a mental health disorder not described by Subsection (a) that is defined by
the Diagnostic and Statistical Manual of Mental Disorders, 5th Edition (DSM-5),
including:

(1) major depressive disorder, including single episode or recurrent major depres-
sive disorder;

(2) post-traumatic stress disorder;

(3) schizoaffective disorder, including bipolar and depressive types;
(4) obsessive-compulsive disorder;

(5) anxiety disorder;
(6) attention deficit disorder;
(7) delusional disorder;
(8) bulimia nervosa, anorexia nervosa, or other eating disorders not otherwise speci-

fied; or
(9) any other diagnosed mental health disorder.

(a-2) The local mental health authority shall ensure that individuals described by
Subsection (a-i) are engaged with treatment services in a clinically appropriate manner.

(b) The department shall require each local mental health authority to incorporate jail
diversion strategies into the authority's disease management practices for managing
adults with schizophrenia and bipolar disorder to reduce the involvement of those client
populations with the criminal justice system.

(b-i) The department shall require each local mental health authority to incorporate
jail diversion strategies into the authority's disease management practices to reduce the
involvement of the criminal justice system in managing adults with the following
disorders as defined by the Diagnostic and Statistical Manual of Mental Disorders, 5th
Edition (DSM-5), who are not described by Subsection (b):

(1) post-traumatic stress disorder;

(2) schizoaffective disorder, including bipolar and depressive types;

(3) anxiety disorder; or
(4) delusional disorder.

[(e) The department shall enter n. perfoan. e .tiotS o c-s may the partmen
and each local mental health authority for the fiscal years ending August mn, 2004, and
Aueest ni, 2005, that n thtaeasurale otmnto i .latd to their seess In mgy dis-
ete moanageiment drtesnt net the needs fctio taret popu it ns

[(e) The depatmniit may use the fiscal year ending August 31, 2004, as a trpniit
. dfripeetn the reureet of Stbeei (a) -(c).l

Sec. 533.0356. LOCAL BEHAVIORAL HEALTH AUTHORITIES. (a) [in-this--see-
tion, "commission" means the Texas Comin.fi.o on. Mlehol and Drug Abuse.

[E13)] The department [and the commission jointly] may designate a local behavioral
health authority in a local service area to provide mental health and chemical
dependency services in that area. The department [board and the commIssion]1 may dele-
gate to an authority designated under this section the authority and responsibility for
planning, policy development, co6rdination, resource allocation, and resource develop-
ment for and oversight of mental health and chemical dependency services in that ser-
vice area. An authority designated under this section has:
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(1) all the responsibilities and duties of a local mental health authority provided by
Section 533,035 and by Subchapter B, Chapter 534; and

(2) the responsibility and duty to ensure that chemical dependency services are
provided in the service area as described by the statewide service delivery plan adopted
under Section 461A.056 [4-6-.24].

(c) In the planning and implementation of services, the authority shall give proportion-
ate priority to mental health services and chemical dependency services that ensures
that funds purchasing services are used in accordance with specific regulatory and
statutory requirements that govern the respective funds.

(d) A local mental health authority may apply to the department [and Lnmiss±on] for
designation as a local behavioral health authority.

(e) The department [and eanmis n], by contract or by a case-rate or capitated ar-
rangement or another method of allocation, may disburse money, including federal
money, to a local behavioral health authority for services.

(f) A local behavioral health authority, with the approval of the department [or-the
emmission] as provided by contract, shall use money received under Subsection (e) to
ensure that mental health and chemical dependency services are provided in the local
service area at the same level as the level of services previously provided through:

(1) the local mental health authority; and

(2) the department [eomi.ion].

(g) In determining whether to designate a local behavioral health authority for a ser-
vice area and in determining the functions of the authority if designated, the depart-
ment [and c ommissionl shall solicit and consider written comments from any interested
person including community representatives, persons who are consumers of the proposed
services of the authority, and family members of those consumers.

(h) An authority designated under this section shall demonstrate to the department
[and the commission] that services involving state funds that the authority oversees
comply with relevant state standards.

(i) The executive commissioner [board and th commi..ion j .ntly may adopt rules to
govern the operations of local behavioral health authorities. The department [and-the

-. a ....antly] may assign the local behavioral health authority the duty of provid-
ing a single point of entry for mental health and chemical dependency services.

Sec. 533.0357. BEST PRACTICES CLEARINGHOUSE FOR LOCAL MENTAL
HEALTH AUTHORITIES. (a) In coordination with local mental health authorities, the
department shall establish an online clearinghouse of information relating to best prac-
tices of local mental health authorities regarding the provision of mental health services,
development of a local provider network, and achievement of the best return on public
investment in mental health services.

(b) The department shall solicit and collect from local mental health authorities that
meet established outcome and performance measures, community centers, consumers
and advocates with expertise in mental health or in the provision of mental health ser-
vices; and other local entities concerned with mental health issues examples of best
practices related to:

(1) developing and implementing a local network development plan;

(2) assembling and expanding a local provider network to increase consumer choice;

(3) creating and enforcing performance standards for providers;

(4) managing limited resources;

(5) maximizing available funding;

(6) producing the best client outcomes;

(7) ensuring consumers of mental health services have control over decisions regard-
ing their health;
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(8) developing procurement processes to protect public funds;

(9) achieving the best mental health consumer outcomes possible; and

(10) implementing strategies that effectively incorporate consumer and family
involvement to develop and evaluate the provider network.

(c) The department may contract for the services of one or more contractors to develop,
implement, and maintain a system of collecting and evaluating the best practices of local
mental health authorities as provided by this section.

(d) The department shall encourage local mental health authorities that successfully
implement best practices in accordance with this section to mentor local mental health
authorities that have service deficiencies.

(e) Before the executive commissioner may remove a local mental health authority's
designation under Section 533.035(a) as a local mental health authority, the executive
commissioner shall:

(1) assist the local mental health authority in attaining training and mentorship in
using the best practices established in accordance with this section; and

(2) track and document the local mental health authority's improvements in the
provision of service or continued service deficiencies.

(f) Subsection (e) does not apply to the removal of a local mental health authority's
designation initiated at the request of a local government official who has responsibility
for the provision of mental health services.

(g) The department shall implement this section using only existing resources.

(h) The department [Department of State Health Sri..] shall ensure that a local
mental health authority providing best practices information to the department or
mentoring another local mental health authority complies with Section 533.03521(f).

Sec. 533.0358. LOCAL MENTAL HEALTH AUTHORITY'S PROVISION OF SER-
VICES AS PROVIDER OF LAST RESORT. (a) A local mental health authority may
serve as a provider of services under Section 533.035(e) only if, through the local network
development plan process, the local authority determines that at least one of the follow-
ing applies:

(1) interested qualified service providers are not available to provide services or no
service provider meets the local authority's procurement requirements;

(2) the local authority's network of providers does not provide a minimum level of
consumer choice by:

(A) presenting consumers with two or more qualified service providers in the local
authority's network for service packages; and

(B) presenting consumers with two or more qualified service providers in the local
authority's network for specific services within a service package;

(3) the local authority's provider network does not provide consumers in the local
service area with access to services at least equal to the level of access provided as of a
date the executive commissioner specifies;

(4) the combined volume of services delivered by qualified service providers in the
local network does not meet all of the local authority's service capacity for each service
package identified in the local network development plan;

(5) the performance of the services by the local authority is necessary to preserve
critical infrastructure and ensure continuous provision of services; or

(6) existing contracts or other agreements restrict the local authority from contract-
ing with qualified service providers for services in the local network development plan.

(b) If a local mental health authority continues to provide services in accordance with
this section, the local authority shall identify in the local authority's local network
development plan:

(1) the proportion of its local network services that the local authority will provide;
and
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(2) the local authority's basis for its determination that the local authority must
continue to provide services.

Sec. 533.0359. RULEMAKING FOR LOCAL MENTAL HEALTH AUTHORITIES.
(a) In developing rules governing local mental health authorities under Sections 533.035,
533.0351, 533.03521, 533.0357, and 533.0358, the executive commissioner shall use
rulemaking procedures under Subchapter B, Chapter 2001, Government Code.

(b) The executive commissioner by rule shall prohibit a trustee or employee of a local
mental health authority from soliciting or accepting from another person a benefit,
including a security or stock, a gift, or another item of value, that is intended to influ-
ence the person's conduct of authority business.

Sec. 533.037. SERVICE PROGRAMS AND SHELTERED WORKSHOPS. (a) The
department may provide mental health [and mental retardation] services through
halfway houses, sheltered workshops, community centers, and other mental health [end
me..ntal retardation.] services programs.

(b) The department may operate or contract for the provision of part or all of the
sheltered workshop services and may contract for the sale of goods produced and ser-
vices provided by a sheltered workshop program. The goods and services may be sold for
cash or on credit.

(c) An operating fund may be established for each sheltered workshop the department
operates. Each operating fund must be in a national or state bank that is a member of
the Federal Deposit Insurance Corporation.

(d) Money derived from gifts or grants received for sheltered workshop purposes and
the proceeds from the sale of sheltered workshop goods and services shall be deposited
to the credit of the operating fund. The money in the fund may be spent only in the
operation of the sheltered workshop to:

(1) purchase supplies, materials, services, and equipment;

(2) pay salaries of and wages to participants and employees;

(3) construct, maintain, repair, and renovate facilities and equipment; and

(4) establish and maintain a petty cash fund of not more than $100.

(e) Money in an operating fund that is used to pay salaries of and wages to
participants in the sheltered workshop program is money the department holds in trust
for the participants' benefit.

(f) This section does not affect the authority or jurisdiction of a community center as
prescribed by Chapter 534.

[Sec. 533.089. CLIENT SERVICES OMBUDSMAN. (a) The eomiipate shall
emlyan ombudanf~ respuoible for assbsting apron, oi at pare~nt or gartdianl ofa

pensur, who has bveent dird rvi by the depa nsmnt, a departmcnt pro cm p r famil
leve or a loeal mcntal hcalth or mental retardation aothvi aln

[(b) The 

[(1) explain re pview atioon department and bugal tstfl health or mental
rctar dationauthority sevies, faeilitics, and progam aiinm d the rules, preeurs an
gidevlesappleartomth prsondlciesre n d d servic

[(2) assist the p o iai aceecc t aappivpnatv prograi or ia placng the
per1 -- ll approprfliate wvaitiil

5 
list.]

Sec. 533.040. SERVICES FOR CHILDREN AND YOUTH. (a) The department shall
ensure the development of programs and the expansion of services at the community
level for children with mental illness, or with a dual diagnosis of mental illness and an
intellectual disability [mental rctatrdatkmn, orboth], and for their families. The depart-
ment shall:

(1) prepare and review budgets for services for children;

(2) develop departmental policies relating to children's programs and service
delivery; and
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(3) increase interagency coordination activities to enhance the provision of services
for children.

(b) The department shall designate an employee authorized in the department's
schedule of exempt positions to be responsible for planning and coordinating services
and programs for children and youth. The employee shall perform budget and policy
review and provide interagency coordination of services for children and youth.

(c) The department shall designate an employee as a youth suicide prevention officer.
The officer shall serve as a liaison to the Texas Education Agency and public schools on
matters relating to the prevention of and response to suicide or attempted suicide by
public school students.

(d) The department and the Department of Assistive and Rehabilitative Services [In-
trageney utui.il .n Early Childheed i.te.r vtio n11t , shall:

(1) jointly develop:

(A) a continuum of care for children younger than seven years of age who have
mental illness; and

(B) a plan to increase the expertise of the department's service providers in
mental health issues involving children younger than seven years of age; and

(2) coordinate, if practicable, the departments' [department and omncil] activities
and services involving children with mental illness and their families.

[See. 688.041. SERVICES FO)R EMOIGTIONALLY DISTURBED CHILDREN AND
YOU4TH. (a) At each departmniit m1ental he alth faeility, the department shall Mak
short term evaluation and diagnostic seviees available for eatiyiialh disturbed chil
dren and youth who are referred to the department by the Texas Department of Human
Serviees if glgitatirr anid diagiieOtke serves for the clildren and youth are not i
mediately available through a local mental health atithority.

[(b) The Texaao Department of Humanpi Series miay pay for the svrvrycc ateordiag to
fees jorintly agreed to by both agencies. The departrmenit may uepaymet rrivat

uinder the agreement to eontract for comniii ty based residential plaeeffrnrto o
emotionally disturbed eildre airgnd youth..

[(e) The departmrent shall mainrtin eompterizd information on emtionally
disturbed children and youth that contains both individual and aggreg~ate info1 ratui

The pur pose of the info1rmationri to allow~ the departmenrt to traLk se1 >ee arid placee
rrartp grid to aarrdtit resare h oir the treatmient of the childrn arid youth. The depaf
iiaitrimay eoardiiate activites with the Texas Department of Hufman Services in

day aIprnthe information. The departmen~it shall make the informratrin availatble toth
d~riiaiitmental health faceilities and to comm anity centera.l

Sec. 533.0415. MEMORANDUM OF UNDERSTANDING ON INTERAGENCY
TRAINING. (a) The executive commissioner [department, the Texats Departmnt of Hul

ma eries], the Texas Juvenile Justice Department [Youth Commission, the Texas
Jtwenile Probation Comiifiili, and the Texas Education Agency by rule shall adopt a
joint memorandum of understanding to develop interagency training for the staffs of the
department, the Texas Juvenile Justice Department, the Department of Family and
Protective Services, and the Texas Education Agency who are [atgentes] involved in the
functions of assessment, case planning, case management, and in-home or direct delivery
of services to children, youth, and their families under this title. The memorandum
must:

(1) outline the responsibility of each agency in coordinating and developing a plan
for interagency training on individualized assessment and effective intervention and
treatment services for children and dysfunctional families; and

(2) provide for the establishment of an interagency task force to:

(A) develop a training program to include identified competencies, content, and
hours for completion of the training with at least 20 hours of training required each
year until the program is completed;
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(B) design a plan for implementing the program, including regional site selection,
frequency of training, and selection of experienced clinical public and private profes-
sionals or consultants to lead the training; and

(C) monitor, evaluate, and revise the training program, including the develop-
ment of additional curricula based on future training needs identified by staff and
professionals.

(b) The task force consists of:

(1) one clinical professional and one training staff member from each agency, ap-
pointed by that agency; and

(2) 10 private sector clinical professionals with expertise in dealing with troubled
children, youth, and dysfunctional families, two of whom are appointed by each agency.

(c) The task force shall meet at the call of the department.

(d) The commission [department] shall act as the lead agency in coordinating the
development and implementation of the memorandum.

(e) The executive commissioner and the agencies shall review and by rule revise the
memorandum not later than August each Year.

Sec. 533.042. EVALUATION OF ELDERLY RESIDENTS. (a) The department shall
evaluate each elderly resident at least annually to determine if the resident can be ap-
propriately served in a less restrictive setting.

(b) The department shall consider the proximity to the resident of family, friends, and
advocates concerned with the resident's well-being in determining whether the resident
should be moved from a department facility or to a different department facility. The
department shall recognize cthat a nursing facility [home] may not be able to meet the
special needs of an elderly resident.

(c) In evaluating an elderly resident under this section and to ensure appropriate
placement, the department shall identify the special needs of the resident, the types of
services that will best meet those needs, and the type of facility that will best provide
those services.

(d) The treating physician shall conduct the evaluation of an elderly resident of a
department [mental health] facility. [The appropiat .. t.d..l .team shall
contuet the evaluation, Jfan elderly resident of a deatmn mental reardattir, faceility.]

(e) The department shall attempt to place an elderly resident in a less restrictive set-
ting if the department determines that the resident can be appropriately served in that
setting. The department shall coordinate the attempt with the local mental health [mnd
mental,,, ........... ] authority.

(f) A local mental health [ or mental retardation] authority shall provide continuing
care for an elderly resident placed in the authority's service area under this section.

(g) The local mental health [or mental retardation] authority shall have the right of
access to all residents and records of residents who request continuing care services.

Sec. 533.043. PROPOSALS FOR GERIATRIC, EXTENDED, AND TRANSITIONAL
CARE. (a) The department shall solicit proposals from community providers to operate:

(1) community residential programs that will provide at least the same services
that an extended care unit provides for the population the provider proposes to serve;
or

(2) transitional living units that will provide at least the same services that the
department traditionally provides in facility-based transitional care units.

(b) The department shall solicit proposals from community providers to operate com-
munity residential programs for elderly residents at least every two years.

(c) A proposal for extended care services may be designed to serve all or part of an
extended care unit's population.

(d) A proposal to operate transitional living units may provide that the community
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provider operate the transitional living unit in a community setting or on the grounds of
a department facility.

(e) The department shall require each provider to:

(1) offer adequate assurances of ability to:

(A) provide the required services;

(B) meet department standards; and

(C) safeguard the safety and well-being of each resident; and

(2) sign a memorandum of agreement with the local mental health [or meAta4
retardation] authority[, a apopriate,] outlining the responsibilities for continuity of
care and monitoring, if the provider is not the local authority.

(f) The department may fund a proposal through a contract if the provider agrees to
meet the requirements prescribed by Subsection (e) and agrees to provide the services at
a cost that is equal to or less than the cost to the department to provide the services.

(g) The appropriate local mental health [or mental retardaton authority shall moni-
tor the services provided to a resident placed in a program funded under this section.
The department may monitor any service for which it contracts.

(h) The department is responsible for the care of a patient in an extended care
program funded under this section. The department may terminate a contract for
extended care services if the program ends or does not provide the required services. The
department shall provide the services or find another program to provide the services if
the department terminates a contract.

[Sec. 533.044. MEMO)RAJTDUM OF UNDERSTM4DING ON ASSESSMENT TOOLhS.
(a) Thie department and Texats Department of Human1 Sarviees by rule shatll adopt
jointmaiiriajidarn of aiiderstan~ding that requires the use of at uiifor m assessimenttoo!

to assess w1hether an elderly peroni, a peroni with mental retardation, ft person with a
develpmental disability, ora personwh is oacpaatad of being a person with mental
retardation. or a develpmental disability and who is -.. . 4 i . v.. k ... Ility

riatd or peated by the department or Teas Depament of Huani Saervices~d

a gardn d of the person or estata, or both.

[(b) The iemaiiiid am mast prcscribe.

[(1) the fa.ilitc.s that must use the assessment; and

[(2) the all aampstaiiaa ini vhich the faciliti mut use the assessmn t.

[(c) Each agency shall revewan moddfy the mnemorandamn as neesr not later
than the last month of each state fipaal yea-'.

[Sce. 688.045. USE OF CERTAIN DRU4GS FOR CERTAIN PATIENTS. (a) Thc
departmeant may 1le r a elutapin teatment plan each patiaiit ina state hospital for
whom the tireatiient is medically feasible and appropriate. The departmenait may place a
patienit on a treaatmnit plan asing a drugother than elezapiiia if the drug pi udaaac

results that ala similar to or better than clozapini in treating ehiophl .

[(b) if a patient in a state huital repod to atreatmertt plan ri jae d or auitho-
rized by Suepdwi (a) to the extent that the patiant cani be disehargad from the hospital,
the departmenait miay.

[(1) assist the patient in applying for disability baeieflts and for Medicaid if the
patient is potentially eligible;

[(2) pilaaa tha patiaiit in a aommarity setting with cuntinirng dradg treatments and
with medical m-oiteing

[(3) providearesr that the patient is provided supportive housing, rehabilita
tion sen-;ces, and job placement, as appwp-iatae, aftd

[(4) provide outpatient care at state hospitalso rire a alaal meantal health
authority to provide ouatpatiant ealaas appropriate.

[(e) The department ma y use facility beds vacated by patients diseharpad throughth
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use of a treatmen~t plan allowed by Subsectin. (a)for othe app.ropr iate ss

[Sec. 533.046. FEDERAl, FUNDING FOR MENTA
CHILDREN AID FAMILIES. (a) Thc dcpartmcnt shall en
metwith the Texas Dparten m fHuacmm-fe

HEALTH SERVICES FOR

[(1) amend the eligibiity reurments of the state's cnmcige11y aosisatac plan
tinder Title IV -A, Social Setty Act (42 U.S. C. Section 601 et seq.), to ielt M.enta
health emergecncies, and

[(2) prescribe the procedares the agecieso will aise to delegate to the department
and to local mental health and mental retardation athorties the administrationt of
mental healith pc'.cefty asitne

[(b) The intcragecu.y agreemen't...ust p.o.ide that:

[(1) the departmenc.t certify to the Texas Depa.rtment of Hatmart Ser. e the
..onfcderal expefitares for n±>h the state will el... federal matehing funtds, and

[(2) the Texas Department of Hutman Sc..ee re tain responsibility for mftk~nt final

[(e) The departmentt shall allocate to local mental health and men.tal retadationt
aathorities 66 pc±eent of the federal faads received uinder this section.

[Sec. 688.047. MANAGED CARE ORGMIIZATIO9NS. MEDICAID PROGRW. Th
depa.rtmen~t shall dcvelop pefo±..a.c, opceration, qualityjo &cai, ar.kcti 8 ,ad
financial standards for the provision by mn.aged earc 6 Aninai Of -Vlck.tal heath
and mental reta.rdationi pcrvices to MedicatId clients.

[Sec. 633.048. GUARDIANSHIP ADVISORY COMMITTEE. (a) in this sectIon,

[(1) an ICF-MR; or

a state hosottal. state school, or state eente. maitntained and managed by the
department

The commiss oner shJall aLbtaJat aitt ardianshp advisory eom e eomUoJ.4zcd

nnmebers, Pjve of whom mast be parecnts ofresidents of npttttin.

[(e) The commIssIoner shall designate a member ofthe advisory conmmitteeto servcac,
prcsiding officci. The mcmnbers of the advisory commIttee shall cleet any other licccaaary

offiers.

[(d) The advisors committee shall meet at the call of the presiding officer.

[(e) A member of the ad. isa.; cvflattcc se.rves at the will of the com.....ccu,.

[(f) Amember of doyemitemy o eev opnatotfrsrigo
the advisory eomamittee bat is entitled to reimibuarsemect for tra.vel capclloco ed by
the member while eond uft...the business ofthcadviory ctarnrttcc as provided byth
Genteral Appropriations Act.

[(g) The ad;ior eommi.tteeshalldevelop a plan and maakcopccificcctaonacndatloas

to the departmenc.t regarding methods to faceilitate the atppointmefcut of relativeso
residents o institutions as gardians of those residents to make dccwmins rega.rding ap

po. . ate earc settings fr the residents.

[See. 688.049. PRIVATIZATION OF STATE SCHOOL9. (a) After Atist 31, 2004,
and before September 1, 2005, the department may contract with a priv ate se.ve
provider to opceratc a state school only if:

[(l) the Health and Huan. Ser. eeCain.,ission determin.es that the privatc sec'
vicc providcer will ope.rate the state school at a cost that is at least 25 pci ccnt less thant
the cost to the depaftmc..t to overate the state seol

[H-) the Health S aCme Go . tract:. Ves the ,,ntr

[(3) the private cere proide ~dis reqaired tmader the cpantat t pra the hool

at a quality level at least equal to the quality 1cre ci ahic ;ed by the dcpa.rtmcnt when
Inc .cpalt 1-mc1s1 Ap1-a11c1-ri

plicable ICF MR saurvey, andi
ae o maca ea.r ca ay eal se',tnms mtt u mccc. at.,

m

1
l/b)

.... ........ j .....
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[(4) the state school, w.hen operated une the contract, treats a pouato with tl--
same characteristics and need levels as the populationl treated by the state schoo

hen operated by the depart.mnt.

[(c) If the departmet..t .ntrat. with a private .. vie. prvider to1 perata astate
[ehool, the department, the Goveuror's Office ofBudget an.d Planin, aud the Legs

tive Budget Board shall identify sources of funding that must be transferred to the
department to fund the contract.

[(d) The department may 4-ne a ntrat tinderti -ection. The .... it.-io listedtin
Sub sections (a)(!) (3) apply to the aunealo the..ta

[Sec. 533.050. PRIVATIZATION OF STATE MENTAL HOSPITAl. (a) After Atigu
31, 2004, and before Setme 1, 2005, the department may contract with a private

serie povder to operate a state mental hospital owe by the departmen.t eA~y if

[(1) the Health and Hua Sat vie Caitmission determneso that the private ser
vie prvder will operate the hospital at a cost that is at least 25 percent less than

the cost to the departmueant to oparate the hospital;
[(2) the Health and Human Servie CGeuums~ proes the eontraet,

[(3) the hospital, h 11 opatat d tinder t ats a Popuatio. with the
same eha± aeternctie and acutity levels as th'u aaintreated at the hospital when
dperated by the department; and

[(4) the phivata 'ide isareured under the contraet to ope.rate the
hospital at a quality level at leatst equal to the quality laeval ahiaved by the depart
ment when the department operated the hospital, as measured by the hospital's Mos
recent applicable accreditation determinatio, from the joint Commission on Ac-
creditation of Henitheare Organizations (JCEO).
[(c) if the da t...t 1 4 ... with . . ... 1atea. 1 .pr ovie .to peat a state

mental hospital, the depar tmenat, theC Govrnr's Office of Budget and Planning, and the
Legislative Budget Board shall identify sourca of fanding that must , a etransferred to
the department to Latd the contract.

[(d) The department may a contract tinder this section. The a.ndition liotad -i
S.bpaat.a.-s (a)(!) (3) apply to the .... a of the contract.]

Sec. 533.051. ALLOCATION OF OUTPATIENT MENTAL HEALTH SERVICES
AND BEDS IN STATE HOSPITALS. (a) To ensure the appropriate and timely provision
of mental health services to patients who voluntarily receive those services or who are
ordered by a court to receive those services in civil or criminal proceedings, the depart-
ment, in conjunction with the commission, shall plan for the proper and separate alloca-
tion of outpatient or community-based mental health services provided by secure and
nonsecure outpatient facilities that provide residential care alternatives and mental
health services and for the proper and separate allocation of beds in the state hospitals
for the following two groups of patients:

(1) patients who are voluntarily receiving outpatient or community-based mental
health services, voluntarily admitted to a state hospital under Chapter 572, admitted
to a state hospital for emergency detention under Chapter 573, or ordered by a court
under Chapter 574 to receive inpatient mental health services at a state hospital or
outpatient mental health services from an outpatient facility that provides residential
care alternatives and mental health services; and

(2) patients who are ordered to participate in an outpatient treatment program to
attain competency to stand trial under Chapter 46B, Code of Criminal Procedure, or
committed to a state hospital or other facility to attain competency to stand trial
under Chapter 46B, Code of Criminal Procedure, or to receive inpatient mental health
services following an acquittal by reason of insanity under Chapter 46C, Code of
Criminal Procedure.

(b) The plan developed by the department under Subsection (a) must include:•

(1) a determination of the needs for outpatient mental health services of the two
groups of patients described by Subsection (a);
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(2) a determination of the minimum number of beds that the state hospital system
must maintain to adequately serve the two groups of patients;

(3) a statewide plan for and the allocation of sufficient funds for meeting the
outpatient mental health service needs of and for the maintenance of beds by the state
hospitals for the two groups of patients; and

(4) a process to address and develop, without adverse impact to local service areas,
the accessibility and availability of sufficient outpatient mental health services
provided to and beds provided by the state hospitals to the two groups of patients
based on the success of contractual outcomes with mental health service providers and
facilities under Sections 533.034 and 533.052.

(c) To assist in the development of the plan under Subsection (a), the department
shall establish and meet at least monthly with an advisory panel composed of the follow-
ing persons:

(1) one representative designated by the Texas Department of Criminal Justice;

(2) one representative designated by the Texas Association of Counties;

(3) two representatives designated by the Texas Council of Community Centers,
including one representative of an urban local service area and one representative of a
rural local service area;

(4) two representatives designated by the County Judges and Commissioners As-
sociation of Texas, including one representative who is the presiding judge of a court
with jurisdiction over mental health matters;

(5) one representative designated by the Sheriffs' Association of Texas;

(6) two representatives designated by the Texas Municipal League, including one
representative who is a municipal law enforcement official;

(7) one representative designated by the Texas Conference of Urban Counties;

(8) two representatives designated by the Texas Hospital Association, including one
representative who is a physician;

(9) one representative designated by the Texas Catalyst for Empowerment; and

(10) four representatives designated by the department's [Department of State
Health Servicct'] Council for Advising and Planning for the Prevention and Treatment
of Mental and Substance Use Disorders, including:

(A) the chair of the council;

(B) one representative of the council's members who is a consumer of or advocate
for mental health services;

(C) one representative of the council's members who is a consumer of or advocate
for substance abuse treatment; and

(D) one representative of the council's members who is a family member of or
advocate for persons with mental health and substance abuse disorders.

(d) In developing the plan under Subsection (a), the department and advisory panel
shall consider:

(1) needs for outpatient mental health services of the two groups of patients
described by Subsection (a);

(2) the frequency of use of beds and the historical patterns of use of beds in the
state hospitals and other facilities by the two groups of patients;

(3) local needs and demands for outpatient mental health services by the two groups
of patients;

(4) local needs and demands for beds in the state hospitals and other facilities for
the two groups of patients;

(5) the availability of outpatient mental health service providers and inpatient
mental health facilities that may be contracted with to provide outpatient mental
health services and beds for the two groups of patients;

549

Ch. 1, § 3.1335



Ch. 1, § 3.1335 84th LEGISLATURE-REGULAR SESSION

(6) the differences between the two groups of patients with regard to:

(A) admission to and discharge from a state hospital or outpatient facility;

(B) rapid stabilization and discharge to the community;

(C) length of stay in a state hospital or outpatient facility;
(D) disputes arising from the determination of a patient's length of stay in a state

hospital by a health maintenance organization or a managed care organization;

(E) third-party billing; and

(F) legal challenges or requirements related to the examination and treatment of
the patients; and
(7) public input provided to the department or advisory panel in a form and at a

time and place that is effective and appropriate and in a manner that complies with
any applicable laws, including administrative rules.
(e) The department shall update the plan biennially.

[(f) Not later than D. .1 ,... 31, 2013, th. d 3......t, in " ...... th the adv
0ory panel, shall develop the initial verson f the pla raquired by Subsoan ()

[(g) Not later than August 31, 2014, the department shall:

[(1) identify standatrds and methodologes for the implementation of the plan
required by Subseetion (a); ind

[(2) beginimiplementing the plan.

[(h) Not later than Deeaiitr 1, 2014, the department shall submit a report to the
legislature anad governor that ieldes the initial! vario of the plan, the t-atus ofth
plan's implemaatattiua, and the im pact of the plan on the delivery of scm e.C51

(i) While the plan required by Subsection (a) is being developed and implemented, the
department may not, pursuant to any rule, contract, or directive, impose a sanction,
penalty, or fine on a local mental health authority for the authority's noncompliance
with any methodology or standard adopted or applied by the department relating to the
allocation of beds by authorities for the two groups of patients described by Subsection
(a).

Sec. 533.052. CONTRACTING WITH CERTAIN MENTAL HEALTH SERVICE
PROVIDERS AND FACILITIES TO PROVIDE SERVICES AND BEDS FOR CERTAIN
PERSONS. The department shall make every effort, through collaboration and
contractual arrangements with local mental health authorities, to contract with and use
a broad base of local community outpatient mental health service providers and inpatient
mental health facilities, as appropriate, to make available a sufficient and appropriately
located amount of outpatient mental health services and a sufficient and appropriately
located number of beds in inpatient mental health facilities, as specified in the plan
developed by the department under Section 533.051, to ensure the appropriate and
timely provision of mental health services to the two groups of patients described by Sec-
tion 533.051(a).

Sec. 533.053. INFORMING COURTS OF COMMITMENT OPTIONS. The depart-
ment shall develop and implement a procedure through which a court that has the
authority to commit a person who is incompetent to stand trial or who has been acquit-
ted by reason of insanity under Chapters 46B and 46C, Code of Criminal Procedure, is
aware of all of the commitment options for the person, including jail diversion and
community-based programs.

SUBCHAPTER D. POWERS AND DUTIES RELATING TO DEPARTMENT
FACILITIES

Sec. 533.081. DEVELOPMENT OF FACILITY BUDGETS. The department, in
budgeting for a facility, shall use uniform costs for specific types of services a facility
provides unless a legitimate reason exists and is documented for the use of other costs.

Sec. 533.082. DETERMINATION OF SAVINGS IN FACILITIES. (a) The depart-
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ment shall determine the degree to which the costs of operating department facilities for
persons with mental illness [or mental retardation in compliance with applicable stan-
dards are affected as populations in the facilities fluctuate.

(b) In making the determination, the department shall:

(1) assume that the current level of services and necessary state of repair of the fa-
cilities will be maintained; and

(2) include sufficient funds to allow the department to comply with the require-
ments of litigation and applicable standards.

(c) The department shall allocate to community-based mental health programs any
savings realized in operating department facilities for persons with mental illness.

anyavg reaiz, in oprtn deatment ftteilities for persons 1q.it rmontsl

retardation.]
Sec. 533.083. CRITERIA FOR EXPANSION, CLOSURE, OR CONSOLIDATION OF

FACILITY. The department shall establish objective criteria for determining when a
new facility may be needed and when a facility may be expanded, closed, or consolidated.

Sec. 533.084. MANAGEMENT OF SURPLUS REAL PROPERTY. (a) To the extent
provided by this subtitle, the department, in coordination with the executive commis-
sioner, may lease, transfer, or otherwise dispose of any surplus real property related to
the provision of services under this title, including any improvements under its manage-
ment and control, or authorize the lease, transfer, or disposal of the property. Surplus
property is property the executive commissioner [boatrd] designates as having minimal
value to the present service delivery system and projects to have minimal value to the
service delivery system as described in the department's long-range plan.

(b) The proceeds from the lease, transfer, or disposal of surplus real property, includ-
ing any improvements, shall be deposited to the credit of the department in the Texas
capital trust fund established under Chapter 2201, Government Code. The proceeds [efid

a . ....... from he-^ prcd s may be appropriated only for improvements to the
department's system of mental health facilities.

(c) A lease proposal shall be advertised at least once a week for four consecutive
weeks in at least two newspapers. One newspaper must be a newspaper published in the
municipality in which the property is located or the daily newspaper published nearest
to the property's location. The other newspaper must have statewide circulation. Each
lease is subject to the attorney general's approval as to substance and form. The execu-
tive commissioner [board] shall adopt forms, rules, and contracts that, in the executive
commissioner's [oamrd] best judgment, will protect the state's interests. The executive
commissioner [board] may reject any or all bids.

(d) This section does not authorize the executive commissioner or department to close
or consolidate a facility used to provide mental health [or mental retardation] services
without first obtaining legislative approval.

(e) Notwithstanding Subsection (c), the executive commissioner, in coordination with
the department, may enter into a written agreement with the General Land Office to
administer lease proposals. If the General Land Office administers a lease proposal
under the agreement, notice that the property is offered for lease must be published in
accordance with Section 32.107, Natural Resources Code.

Sec. 533.0844. MENTAL HEALTH COMMUNITY SERVICES ACCOUNT. (a) The
mental health community services account is an account in the general revenue fund
that may be appropriated only for the provision of mental health services by or under
contract with the department.

(b) The department shall deposit to the credit of the mental health community ser-
vices account any money donated to the state for inclusion in the account, including life
insurance proceeds designated for deposit to the account.

[(e) interest earned on the mental health .ommnty eri ces a . nt shall be 'redited
to the aeeoujnt. The aceetint is exemi~t fromt the at~ato of Section 408.095. Coef
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Sec. 533.085. FACILITIES FOR INMATE AND PAROLEE CARE. (a) With the writ-
ten approval of the governor, the department may contract with the Texas Department
of Criminal Justice to transfer facilities to the Texas Department of Criminal Justice
[that dcpartment] or otherwise provide facilities for:

(1) inmates with mental illness [or mental etar.dation.] in the custody of the Texas
Department of Criminal Justice [that departme ]; or

(2) persons with mental illness [or mental retardato.n] paroled or released under
the [that departmcat's] supervision of the Texas Department of Criminal Justice.

(b) An agency must report to the governor the agency's reasons for proposing to enter
into a contract under this section and request the governor's approval.

[Sec. 533.086. USE OF DEPARTMENT FACILITIES BY SUBSTM4CE ABfUSERS.
(a) The department shall annually provide the Texas Co1 ..... o,.n .. cohol and Drug
Abuse with an analysis by eoumty of the hospitalszftwn rateusof person with cubstaa e-
abse 5proFblems. The analyow must Include ifotin ideaatng which admissa
withrhe o tvrens wiion bstan labsea propbet and whIch adtho wr -for
persons with substane abuse problems but whose pnmary dagnoses were other tyes
af mcntrtalh trarletshr.

[(b) Not later than Sepatmer i o rdi an mbi td year, the departimnet ad the
Teas Comffis0Ao Keohol and Drug Abuse shall jointly estimate threl ppaet ofall
ity beds that should be maiktaied fot easonsdwithsubstaneabuse problems who can
not be treated in the commnity.

Sec. 533.087. LEASE OF REAL PROPERTY. (a) The department, in coordination
with the executive commissioner, may lease real property related to the provision of ser-
vices under this title, including any improvements under the department's management
and control, regardless of whether the property is surplus property. Except as provided
by Subsection (c), the department, in coordination with the executive commissioner, may
award a lease of real property only:

(1) at the prevailing market rate; and
(2) by competitive bid.

(b) The commission [department shall advertise a proposal for lease at least once a
week for four consecutive weeks in:

(1) a newspaper published in the municipality in which the property is located or
the daily newspaper published nearest to the property's location; and

(2) a newspaper of statewide circulation.

(c) The department in coordination with the executive commissioner, may lease real
property related to the provision of services under this title or an improvement for less
than the prevailing market rate, without advertisement or without competitive bidding,
if:

(1) the executive commissioner [board] determines that sufficient public benefit will
be derived from the lease; and

(2) the property is leased to:

(A) a federal or state agency;

(B) a unit of local government;

(C) a not-for-profit organization; or

(D) an entity related to the department by a service contract.

(d) The executive commissioner [beard] shall adopt leasing rules, forms, and contracts
that will protect the state's interests.

(e) The executive commissioner [board] may reject any bid.

(f) This section does not authorize the executive commissioner or department to close
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or consolidate a facility used to provide mental health [or m ntal .tardati. ] services
without legislative approval.

(g) Notwithstanding Subsections (a) and (b), the executive commissioner, in coordina-
tion with the department, may enter into a written agreement with the General Land
Office to administer lease proposals. If the General Land Office administers a lease pro-
posal under the agreement, notice that the property is offered for lease must be published
in accordance with Section 32.107, Natural Resources Code.

SUBCHAPTER E. JAIL DIVERSION PROGRAM

Sec. 533.108. PRIORITIZATION OF FUNDING FOR DIVERSION OF PERSONS
FROM INCARCERATION IN CERTAIN COUNTIES. (a) A local mental health [or
m ntal retardation] authority may develop and may prioritize its available funding for:

(1) a system to divert members of the priority population, including those members
with co-occurring substance abuse disorders, before their incarceration or other contact
with the criminal justice system, to services appropriate to their needs, including:

(A) screening and assessment services; and

(B) treatment services, including:

(i) assertive community treatment services;

(ii) inpatient crisis respite services;

(iii) medication management services;

(iv) short-term residential services;

(v) shelter care services;

(vi) crisis respite residential services;

(vii) outpatient integrated mental health services;

(viii) co-occurring substance abuse treatment services;

(ix) psychiatric rehabilitation and service coordination services;

(x) continuity of care services; and

(xi) services consistent with the Texas Correctional Office [Go±]ei1] on Offend-
ers with Medical or Mental Impairments model;

(2) specialized training of local law enforcement and court personnel to identify and
manage offenders or suspects who may be members of the priority population; and

(3) other model programs for offenders and suspects who may be members of the
priority population, including crisis intervention training for law enforcement
personnel.

(b) A local mental health [or m ttal ............ authority developing a system, train-
ing, or a model program under Subsection (a) shall collaborate with other local re-
sources, including local law enforcement and judicial systems and local personnel.

(c) A local mental health [or mental rtardti] - authority may not implement a
system, training, or a model program developed under this section until the system,
training, or program is approved by the department.

CHAPTER 533A. POWERS AND DUTIES OF DEPARTMENT OF AGING
AND DISABILITY SERVICES

SUBCHAPTER A. GENERAL POWERS AND DUTIES

Sec. 533A.001. DEFINITIONS. In this chapter:

(1) "Commissioner" means the commissioner of aging and disability services.

(2) "Department" means the Department of Aging and Disability Services.
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(3) "Department facility" means a facility listed in Section 532A.001(b).

Sec. 533A.002. COMMISSIONER'S POWERS AND DUTIES; EFFECT OF CON-
FLICT WITH OTHER LAW. To the extent a power or duty given to the commissioner by
this title or another law conflicts with Section 531.0055, Government Code, Section
531.0055 controls.

Sec. 533A.003. USE OF FUNDS FOR VOLUNTEER PROGRAMS IN LOCAL
AUTHORITIES AND COMMUNITY CENTERS. (a) To develop or expand a volunteer
intellectual disability program in a local intellectual and developmental disability author-
ity or a community center, the department may allocate available funds appropriated for
providing volunteer intellectual disability services.

(b) The department shall develop formal policies that encourage the growth and
development of volunteer intellectual disability services in local intellectual and
developmental disability authorities and community centers.

Sec. 533A.004. LIENS. (a) In this section, "department facility" includes the ICF-IID
component of the Rio Grande State Center.

(a-1) The department and each community center has a lien to secure reimbursement
for the cost of providing support, maintenance, and treatment to a client with an intel-
lectual disability in an amount equal to the amount of reimbursement sought.

(b) The amount of the reimbursement sought may not exceed:

(1) the amount the department is authorized to charge under Subchapter D, Chapter
593, if the client received the services in a department facility; or

(2) the amount the community center is authorized to charge under Section 534.017
if the client received the services in a community center.

(c) The lien attaches to:

(1) all nonexempt real and personal property owned or later acquired by the client or
by a person legally responsible for the client's support;

(2) a judgment of a court in this state or a decision of a public agency in a proceed-
ing brought by or on behalf of the client to recover damages for an injury for which the
client was admitted to a department facility or community center; and

(3) the proceeds of a settlement of a cause of action or a claim by the client for an
injury for which the client was admitted to a department facility or community center.

(d) To secure the lien, the department or community center must file written notice of
the lien with the county clerk of the county in which:

(1) the client, or the person legally responsible for the client's support, owns property;
or

(2) the client received or is receiving services.

(e) The notice must contain:

(1) the name and address of the client;

(2) the name and address of the person legally responsible for the client's support, if
applicable;

(3) the period during which the department facility or community center provided
services or a statement that services are currently being provided; and

(4) the name and location of the department facility or community center.

(f) Not later than the 31st day before the date on which the department files the notice
of the lien with the county clerk, the department shall notify by certified mail the client
and the person legally responsible for the client's support. The notice must contain a copy
of the charges, the statutory procedures relating to filing a lien, and the procedures to
contest the charges. The executive commissioner by rule shall prescribe the procedures to
contest the charges.

(g) The county clerk shall record on the written notice the name of the client, the name
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and address of the department facility or community center, and, if requested by the
person filing the lien, the name of the person legally responsible for the client's support.
The clerk shall index the notice record in the name of the client and, if requested by the
person filing the lien, in the name of the person legally responsible for the client's support.

(h) The notice record must include an attachment that contains an account of the
charges made by the department facility or community center and the amount due to the
facility or center. The director or superintendent of the facility or center must swear to the
validity of the account. The account is presumed to be correct, and in a suit to cancel the
debt and discharge the lien or to foreclose on the lien, the account is sufficient evidence to
authorize a court to render a judgment for the facility or center.

(i) To discharge the lien, the director or superintendent of the department facility or
community center or a claims representative of the facility or center must execute and file
with the county clerk of the county in which the lien notice is filed a certificate stating
that the debt covered by the lien has been paid, settled, or released and authorizing the
clerk to discharge the lien. The county clerk shall record a memorandum of the certificate
and the date on which it is filed. The filing of the certificate and recording of the memo-
randum discharge the lien.

Sec. 533A.005. EASEMENTS. The department, in coordination with the executive
commissioner, may grant a temporary or permanent easement or right-of-way on land
held by the department that relates to services provided under this title. The department,
in coordination with the executive commissioner, must grant an easement or right-of-way
on terms and conditions the executive commissioner considers to be in the state's best
interest.

Sec. 533A.006. REPORTING OF ALLEGATIONS AGAINST PHYSICIAN. (a) The
department shall report to the Texas Medical Board any allegation received by the depart-
ment that a physician employed by or under contract with the department in relation to
services provided under this title has committed an action that constitutes a ground for
the denial or revocation of the physician's license under Section 164.051, Occupations
Code. The report must be made in the manner provided by Section 154.051, Occupations
Code.

(b) The department shall provide to the Texas Medical Board a copy of any report or
finding relating to. an investigation of an allegation reported to that board.

Sec. 533A.007. USE OF CRIMINAL HISTORY RECORD INFORMATION. (a) Sub-
ject to any applicable requirements of Chapter 250, the department, in relation to services
provided under this title, or a local intellectual and developmental disability authority or
community center, may deny employment or volunteer status to an applicant if

(1) the department, authority, or community center determines that the applicant's
criminal history record information indicates that the person is not qualified or suit-
able; or

(2) the applicant fails to provide a complete set of fingerprints if the department
establishes that method of obtaining criminal history record information.

(b) The executive commissioner shall adopt rules relating to the use of information
obtained under this section, including rules that prohibit an adverse personnel action
based on arrest warrant or wanted persons information received by the department.

Sec. 533A.0075. EXCHANGE OF EMPLOYMENT RECORDS. The department, in
relation to services provided under this title, or a local intellectual and developmental
disability authority or community center, may exchange with one another the employment
records of an employee or former employee who applies for employment at the depart-
ment, authority, or community center.

Sec. 533A.008. EMPLOYMENT OPPORTUNITIES FOR INDIVIDUALS WITH
MENTAL ILLNESS OR AN INTELLECTUAL DISABILITY. (a) Each department facil-
ity and community center shall annually assess the feasibility of converting entry level
support positions into employment opportunities for individuals with mental illness or an
intellectual disability in the facility's or center's service area.

(b) In making the assessment, the department facility or community center shall
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consider the feasibility of using an array of job opportunities that may lead to competitive
employment, including sheltered employment and supported employment.

(c) Each department facility and community center shall annually submit to the depart-
ment a report showing that the facility or center has complied with Subsection (a).

(d) The department shall compile information from the reports and shall make the in-
formation available to each designated provider in a service area.

(e) Each department facility and community center shall ensure that designated staff
are trained to:

(1) assist clients through the Social Security Administration disability determina-
tion process;

(2) provide clients and their families information related to the Social Security
Administration Work Incentive Provisions; and

(3) assist clients in accessing and utilizing the Social Security Administration Work
Incentive Provisions to finance training, services, and supports needed to obtain career
goals.

Sec. 533A.009. EXCHANGE OF CLIENT RECORDS. (a) Department facilities, local
intellectual and developmental disability authorities, community centers, other designated
providers, and subcontractors of intellectual disability services are component parts of
one service delivery system within which client records may be exchanged without the
client's consent.

(b) The executive commissioner shall adopt rules to carry out the purposes of this
section.

Sec. 533A.0095. COLLECTION AND MAINTENANCE OF INFORMATION RE-
GARDING PERSONS FOUND NOT GUILTY BY REASON OF INSANITY. (a) The ex-
ecutive commissioner by rule shall require the department to collect information and
maintain current records regarding a person found not guilty of an offense by reason of
insanity under Chapter 46C, Code of Criminal Procedure, who is:

(1) committed by a court for long-term placement in a residential care facility under
Chapter 593 or under Chapter 46C, Code of Criminal Procedure; or

(2) ordered by a court to receive outpatient or community-based treatment and
supervision.

(b) Information maintained by the department under this section must include the
name and address of any facility to which the person is committed, the length of the
person's commitment to the facility, and any post-release outcome.

(c) The department shall file annually with the presiding officer of each house of the
legislature a written report containing the name of each person described by Subsection
(a), the name and address of any facility to which the person is committed, the length of
the person's commitment to the facility, and any post-release outcome.

Sec. 533A.010. INFORMATION RELATING TO CONDITION. (a) A person, includ-
ing a hospital, nursing facility, medical society, or other organization, may provide to the
department or a medical organization, hospital, or hospital committee any information,
including interviews, reports, statements, or memoranda relating to a person's condition
and treatment for use in a study to reduce mental illness and intellectual disabilities.

(b) The department or a medical organization, hospital, or hospital committee receiv-
ing the information may use or publish the information only to advance mental health
and intellectual disability research and education in order to reduce mental illness and
intellectual disabilities. A summary of the study may be released for general publication.

(c) The identity of a person whose condition or treatment is studied is confidential and
may not be revealed under any circumstances. Information provided under this section
and any finding or conclusion resulting from the study is privileged information.

(d) A person is not liable for damages or other relief if the person:

(1) provides information under this section;
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(2) releases or publishes the findings and conclusions of the person or organization to
advance mental health and intellectual disability research and education; or

(3) releases or publishes generally a summary of a study.

Sec. 533A.011 [ ]44]. RETURN OF PERSON WITH AN INTELLECTUAL DIS-
ABILITY [U Th, RE.TR.DT.-.. TO STATE OF RESIDENCE. (a) In this section,
"department facility" includes the ICF-IID component of the Rio Grande State Center.

(a-1) The department may return a nonresident person with an intellectual disability
[mna r rdatie.] who is committed to a department facility [for persons with mental
retaration] in this state to the proper agency of the person's state of residence.

(b) The department may permit the return of a resident of this state who is commit-
ted to a facility for persons with an intellectual disability [mental retrdatonl in an-
other state.

(c) The department may enter into reciprocal agreements with the proper agencies of
other states to facilitate the return of persons committed to department facilities [for
persons with mental rtarda.tin] in this state, or facilities for persons with an intel-
lectual disability in another state, to the state of their residence.

(d) The director [supeinendent] of a department facility [for persons with nrintal
r.eta.dation.] may detain for not more than 96 hours pending a court order in a commit-
ment proceeding in this state a person with an intellectual disability [mental-retard
-ion] returned to this state.

(e) The state returning a person with an intellectual disability [mental retardatin] to
another state shall bear the expenses of returning the person.

Sec. 533A.012. COOPERATION OF STATE AGENCIES. At the department's request
and in coordination with the executive commissioner, all state departments, agencies, of-
ficers, and employees shall cooperate with the department in activities that are consistent
with their functions and that relate to services provided under this title.

Sec. 533A.015. UNANNOUNCED INSPECTIONS. The department may make any
inspection of a department facility or program under the department's jurisdiction under
this title without announcing the inspection.

Sec. 533A.016. CERTAIN PROCUREMENTS OF GOODS AND SERVICES BY SER-
VICE PROVIDERS. (a) This section does not apply to a "health and human services
agency," as that term is defined by Section 531.001, Government Code.

(a-i) A state agency, local agency, or local intellectual and developmental disability
authority that expends public money to acquire goods or services in connection with
providing or coordinating the provision of intellectual disability services may satisfy the
requirements of any state law requiring procurements by competitive bidding or competi-
tive sealed proposals by procuring goods or services with the public money in accordance
with Section 533A.017 or in accordance with:

(1) Section 32.043 or 32.044, Human Resources Code, if the entity is a public hospital
subject to those laws; or

(2) this section, if the entity is not covered by Subdivision (1).

(b) An agency or authority under Subsection (a-1)(2) may acquire goods or services by
any procurement method that provides the best value to the agency or authority. The
agency or authority shall document that the agency or authority considered all relevant
factors under Subsection (c) in making the acquisition.

(c) Subject to Subsection (d), the agency or authority may consider all relevant factors
in determining the best value, including:

(1) any installation costs;

(2) the delivery terms;

(3) the quality and reliability of the vendor's goods or services;

(4) the extent to which the goods or services meet the agency's or authority's needs;
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(5) indicators of probable vendor performance under the contract such as past vendor
performance, the vendor's financial resources and ability to perform, the vendor's expe-
rience and responsibility, and the vendor's ability to provide reliable maintenance
agreements;

(6) the impact on the ability of the agency or authority to comply with laws and rules
relating to historically underutilized businesses or relating to the procurement of goods
and services from persons with disabilities;

(7) the total long-term cost to the agency or authority of acquiring the vendor's goods
or services;

(8) the cost of any employee training associated with the acquisition;

(9) the effect of an acquisition on the agency's or authority's productivity;

(10) the acquisition price; and

(11) any other factor relevant to determining the best value for the agency or author-
ity in the context of a particular acquisition.

(d) If a state agency to which this section applies acquires goods or services with a
value that exceeds $100,000, the state agency shall consult with and receive approval
from the commission before considering factors other than price and meeting
specifications.

(e) The state auditor or the executive commissioner may audit the agency's or authority's
acquisitions of goods and services under this section to the extent state money or federal
money appropriated by the state is used to make the acquisitions.

(f) The agency or authority may adopt rules and procedures for the acquisition of goods
and services under this section.

Sec. 533A.017. PARTICIPATION IN PURCHASING CONTRACTS OR GROUP
PURCHASING PROGRAM. (a) This section does not apply to a "health and human ser-
vices agency," as that term is defined by Section 531.001, Government Code.

(b) The executive commissioner may allow a state agency, local agency, or local intel-
lectual and developmental disability authority that expends public money to purchase
goods or services in connection with providing or coordinating the provision of intel-
lectual disability services to purchase goods or services with the public money by
participating in:

(1) a contract the executive commissioner has made to purchase goods or services; or

(2) a group purchasing program established or designated by the executive commis-
sioner that offers discounts to providers of intellectual disability services.

Sec. 533A.018 [64,818]. REVENUE FROM SPECIAL OLYMPICS TEXAS LICENSE
PLATES [AG OUNT.] [(a) The Texas Deartm t pf Mental Health and Mental
Retar dation Spci~al Olympies Textts aeeount isasearate tteetnt in the general reve'
n.. f.nd. The aeeount is e.mpos.d of money . post . to- credit of the a.cnt und-
Seetion 502.2922, Transortation Cde. Mony in the accont may be used only for the
purposes of thi, setin

(b) The de.atme..nt admin.str theamnt.] Annually, the department shall dis-
tribute the money deposited under Section 504.621, Transportation Code, to the credit of
the account created in the trust fund created under Section 504.6012, Transportation
Code, to Special Olympics Texas to be used only to pay for costs associated with training
and with area and regional competitions of the Special Olympics Texas.

SUBCHAPTER B. POWERS AND DUTIES RELATING TO PROVISION OF
INTELLECTUAL DISABILITY SERVICES

Sec. 533A.031. DEFINITIONS. In this subchapter:

(1) "Elderly resident" means a person 65 years of age or older residing in a depart-
ment facility.

(2) "ICF-IID and related waiver programs" includes ICF-IID Section 1915(c) waiver
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programs, home and community-based services, Texas home living waiver services, or
another Medicaid program serving persons with an intellectual disability.

(3) "Qualified service provider" means an entity that meets requirements for service
providers established by the executive commissioner.

(4) "Section 1915(c) waiver program" means a federally funded Medicaid program of
the state that is authorized under Section 1915(c) of the federal Social Security Act (42
U.S.C. Section 1396n(c)).

Sec. 533A.032. LONG-RANGE PLANNING. (a) The department shall have a long-
range plan relating to the provision of services under this title covering at least six years
that includes at least the provisions required by Sections 531.022 and 531.023, Govern-
ment Code, and Chapter 2056, Government Code. The plan must cover the provision of
services in and policies for state-operated institutions and ensure that the medical needs
of the most medically fragile persons with an intellectual disability the department serves
are met.

(b) In developing the plan, the department shall:

(1) solicit input from:

(A) local intellectual and developmental disability authorities;

(B) community representatives;

(C) consumers of intellectual disability services, including consumers of campus-
based and community-based services, and family members of consumers of those ser-
vices; and

(D) other interested persons; and

(2) consider the report developed under Subsection (c).

(c) The department shall develop a report containing information and recommenda-
tions regarding the most efficient long-term use and management of the department's
campus-based facilities. The report must:

(1) project future bed requirements for state supported living centers;

(2) document the methodology used to develop the projection of future bed require-
ments;

(3) project maintenance costs for institutional facilities;

(4) recommend strategies to maximize the use of institutional facilities; and

(5) specify how each state supported living center will:

(A) serve and support the communities and consumers in its service area; and
(B) fulfill statewide needs for specialized services.

(d) In developing the report under Subsection (c), the department shall:
(1) conduct two public meetings, one meeting to be held at the beginning of the pro-

cess and the second meeting to be held at the end of the process, to receive comments
from interested parties; and

(2) consider:

(A) the medical needs of the most medically fragile of its clients with an intel-
lectual disability;

(B) the provision of services to clients with a severe and profound intellectual dis-
ability and to persons with an intellectual disability who are medically fragile or
have behavioral problems;

(C) the program and service preference information collected under Section
533A.038; and

(D) input solicited from consumers of services of state supported living centers.

(g) The department shall:

(1) attach the report required by Subsection (c) to the department's legislative ap-
propriations request for each biennium;
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(2) at the time the department presents its legislative appropriations request, present
the report to the:

(A) governor;

(B) governor's budget office;

(C) lieutenant governor;

(D) speaker of the house of representatives;

(E) Legislative Budget Board; and

(F) commission; and

(3) update the department's long-range plan biennially and include the report in the
plan.

Sec. 533A.0325. CONTINUUM OF SERVICES IN DEPARTMENT FACILITIES.
The executive commissioner by rule shall establish criteria regarding the uses of depart-
ment facilities as part of a full continuum of services under this title.

Sec. 533A.0335 [58&.085]. COMPREHENSIVE ASSESSMENT AND RESOURCE
ALLOCATION PROCESS. (a) In this section:

(1) "Advisory committee" means the Intellectual and Developmental Disability
System Redesign Advisory Committee established under Section 534.053, Government
Code.

(2) ["Department" means the Department of Agig andDisabiity &.

[(8-)] "Functional need," "ICF-IID program," and "Medicaid waiver program" have the
meanings assigned those terms by Section 534.001, Government Code.

(b) Subject to the availability of federal funding, the department shall develop and
implement a comprehensive assessment instrument and a resource allocation process for
individuals with intellectual and developmental disabilities as needed to ensure that
each individual with an intellectual or developmental disability receives the type,
intensity, and range of services that are both appropriate and available, based on the
functional needs of that individual, if the individual receives services through one of the
following:

(1) a Medicaid waiver program;

(2) the ICF-IID program; or

(3) an intermediate care facility operated by the state and providing services for
individuals with intellectual and developmental disabilities.

(b-i) In developing a comprehensive assessment instrument for purposes of Subsec-
tion (b), the department shall evaluate any assessment instrument in use by the
department. In addition, the department may implement an evidence-based, nationally
recognized, comprehensive assessment instrument that assesses the functional needs of
an individual with an intellectual or [atnd] developmental disability [disab ites]. as the
comprehensive assessment instrument required by Subsection (b). This subsection
expires September 1, 2015.

(c) The department, in consultation with the advisory committee, shall establish a
prior authorization process for requests for supervised living or residential support ser-
vices available in the home and community-based services (HCS) Medicaid waiver
program. The process must ensure that supervised living or residential support services
available in the home and community-based services (HCS) Medicaid waiver program
are available only to individuals for whom a more independent setting is not appropriate
or available.

'(d) The department shall cooperate with the advisory committee to establish the prior
authorization process required by Subsection (c). This subsection expires January 1,
2024.

Sec. 533A.034. AUTHORITY TO CONTRACT FOR COMMUNITY-BASED
SERVICES. The department may cooperate, negotiate, and contract with local agencies,
hospitals, private organizations and foundations, community centers, physicians, and
other persons to plan, develop, and provide community-based intellectual disability
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services.

Sec. 533A.0345. STATE AGENCY SERVICES STANDARDS. (a) The executive com-
missioner by rule shall develop model program standards for intellectual disability ser-
vices for use by each state agency that provides or pays for intellectual disability services.
The department shall provide the model standards to each agency that provides intel-
lectual disability services as identified by the commission.

(b) Model standards developed under Subsection (a) must be designed to improve the
consistency of intellectual disability services provided by or through a state agency.

(c) Biennially the department shall review the model standards developed under
Subsection (a) and determine whether each standard contributes effectively to the consis-
tency of service delivery by state agencies.

Sec. 533A.035. LOCAL INTELLECTUAL AND DEVELOPMENTAL DISABILITY
AUTHORITIES. (a) The executive commissioner shall designate a local intellectual and
developmental disability authority in one or more local service areas. The executive com-
missioner may delegate to the local authority the authority and responsibility of the exec-
utive commissioner, the commission, or a department of the commission related to plan-
ning, policy development, coordination, including coordination with criminal justice
entities, resource allocation, and resource development for and oversight of intellectual
disability services in the most appropriate and available setting to meet individual needs
in that service area. The executive commissioner may designate a single entity as both the
local mental health authority under Chapter 533 and the local intellectual and
developmental disability authority under this chapter for a service area.

(b) The department by contract or other method of allocation, including a case-rate or
capitated arrangement, may disburse to a local intellectual and developmental disability
authority department federal and department state funds to be spent in the local service
area for community intellectual disability services.

(c) A local intellectual and developmental disability authority, with the approval of the
department, shall use the funds received under Subsection (b) to ensure intellectual dis-
ability services are provided in the local service area. The local authority shall consider
public input, ultimate cost-benefit, and client care issues to ensure consumer choice and
the best use of public money in:

(1) assembling a network of service providers;

(2) making recommendations relating to the most appropriate and available treat-
ment alternatives for individuals in need of intellectual disability services; and

(3) procuring services for a local service area, including a request for proposal or
open-enrollment procurement method.

(d) A local intellectual and developmental disability authority shall demonstrate to the
department that the services that the authority provides dieectly or through subcontrac-
tors and that involve state funds comply with relevant state standards.

(e) A local intellectual and developmental disability authority may serve as a provider
of ICF-IID and related waiver programs only if.

(1) the local authority complies with the limitations prescribed by Section
533A.0355(d); or

(2) the ICF-IID and related waiver programs are necessary to ensure the availability
of services and the local authority demonstrates to the commission that there is not a
willing ICF-IID and related waiver program qualified service provider in the local
authority's service area where the service is needed.

Sec. 533A.0352. LOCAL AUTHORITY PLANNING FOR LOCAL SERVICE AREA.
(a) Each local intellectual and developmental disability authority shall develop a local
service area plan to maximize the authority's services by using the best and most cost-
effective means of using federal, state, and local resources to meet the needs of the local
community according to the relative priority of those needs. Each local intellectual and
developmental disability authority shall undertake to maximize federal funding.

Ch. 1, § 3.1335



84th LEGISLATURE-REGULAR SESSION

(b) A local service area plan must be consistent with the purposes, goals, and policies
stated in Section 531.001 and the department's long-range plan developed under Section
533A.032.

(c) The department and a local intellectual and developmental disability authority
shall use the local authority's local service plan as the basis for contracts between the
department and the local authority and for establishing the local authority's responsibil-
ity for achieving outcomes related to the needs and characteristics of the authority's local
service area.

(d) In developing the local service area plan, the local intellectual and developmental
disability authority shall:

(1) solicit information regarding community needs from:

(A) representatives of the local community;

(B) consumers of community-based intellectual disability services and members of
the families of those consumers;

(C) consumers of services of state supported living centers, members of families of
those consumers, and members of state supported living center volunteer services
councils, if a state supported living center is located in the local service area of the lo-
cal authority; and

(D) other interested persons; and

(2) consider:

(A) criteria for assuring accountability for, cost-effectiveness of, and relative value
of service delivery options;

(B) goals to ensure a client with an intellectual disability is placed in the least re-
strictive environment appropriate to the person's care;

(C) opportunities for innovation to ensure that the local authority is communicat-
ing to all potential and incoming consumers about the availability of services of state
supported living centers for persons with an intellectual disability in the local service
area of the local authority;

(D) goals to divert consumers of services from the criminal justice system; and

(E) opportunities for innovation in services and service delivery.

(e) The department and the local intellectual and developmental disability authority by
contract shall enter into a performance agreement that specifies required standard
outcomes for the programs administered by the local authority. Performance related to
the specified outcomes must be verifiable by the department. The performance agreement
must include measures related to the outputs, costs, and units of service delivered. Infor-
mation regarding the outputs, costs, and units of service delivered shall be recorded in
the local authority's automated data systems, and reports regarding the outputs, costs,
and units of service delivered shall be submitted to the department at least annually as
provided by department rule.

() The department and the local intellectual and developmental disability authority
shall provide an opportunity for community centers and advocacy groups to provide in-
formation or assistance in developing the specified performance outcomes under Subsec-
tion (e).

Sec. 533A.0355 [53.0355]. LOCAL INTELLECTUAL AND DEVELOPMENTAL
DISABILITY [MENTAL RETARDATION AUTHORITY RESPONSIBILITIES. (a) The
executive commissioner shall adopt rules establishing the roles and responsibilities of lo-
cal intellectual and developmental disability [mental retardation] authorities.

(b) In adopting rules under this section, the executive commissioner must include
rules regarding the following local intellectual and developmental disability [mental
retardation] authority responsibilities:

(1) access;

(2) intake;
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(3) eligibility functions;

(4) enrollment, initial person-centered assessment, and service authorization;

(5) utilization management;

(6) safety net functions, including crisis management services and assistance in ac-
cessing facility-based care;

(7) service coordination functions;

(8) provision and oversight of state general revenue services;
(9) local planning functions, including stakeholder involvement, technical assistance

and training, and provider complaint and resolution processes; and
(10) processes to assure accountability in performance, compliance, and monitoring.

(c) In determining eligibility under Subsection (b)(3), a local intellectual and
developmental disability [mental retadatio ] authority must offer a state supported liv-
ing center [school] as an option among the residential services and other community liv-
ing options available to an individual who is eligible for those services and who meets
the department's criteria for state supported living center [school] admission, regardless
of whether other residential services are available to the individual.

(d) In establishing a local intellectual and developmental disability [...ntal retard
tion] authority's role as a qualified service provider of ICF-IID [IGF-M-] and related
waiver programs under Section 533A.035(e) [ e ], the executive commissioner
shall require the local intellectual and developmental disability [mental retardation]
authority to:

(1) base the local authority's provider capacity on the local authority's August 2004
enrollment levels for the waiver programs the local authority operates and, if the local
authority's enrollment levels exceed those levels, to reduce the levels by attrition; and

(2) base any increase in the local authority's provider capacity on:

(A) the local authority's state-mandated conversion from an ICF-IID [IGF-MR]
program to a Section 1915(c) waiver program allowing for a permanent increase in
the local authority's provider capacity in accordance with the number of persons
who choose the local authority as their provider;

(B) the local authority's voluntary conversion from an ICF-IID [lGF-M- program
to a Section 1915(c) waiver program allowing for a temporary increase in the local
authority's provider capacity, to be reduced by attrition, in accordance with the
number of persons who choose the local authority as their provider;

(C) the local authority's refinancing from services funded solely by state general
revenue to a Medicaid program allowing for a temporary increase in the local
authority's provider capacity, to be reduced by attrition, in accordance with the
number of persons who choose the local authority as their provider; or

(D) other extenuating circumstances that:

(i) are monitored and approved by the department [Department of Aging and
Diaiiy-Serviees ;

(ii) do not include increases that unnecessarily promote the local authority's
provider role over its role as a local intellectual and developmental disability
[mental retardation. authority; and

(iii) may include increases necessary to accommodate a family-specific or
consumer-specific circumstance and choice.

(e) Any increase based on extenuating circumstances under Subsection (d)(2)(D) is
considered a temporary increase in the local intellectual and developmental disability
[m ntal rtardat -- authority's provider capacity, to be reduced by attrition.

(f) At least biennially, the department [Department of Aging and Disability Servic ]
shall review and determine the local intellectual and developmental disability [mental
etardation] authority's status as a qualified service provider in accordance with criteria
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that includes the consideration of the local authority's ability to assure the availability
of services in its area, including:

(1) program stability and viability;

(2) the number of other qualified service providers in the area; and

(3) the geographical area in which the local authority is located.

(g) The department [Depar.tment of Aging .d DisabilitySrv- . i shall ensure that
local services delivered further the following goals:

(1) to provide individuals with the information, opportunities, and support to make
informed decisions regarding the services for which the individual is eligible;

(2) to respect the rights, needs, and preferences of an individual receiving services;
and

(3) to integrate individuals with intellectual [mental retardation] and developmental
disabilities into the community in accordance with relevant independence initiatives
and permanency planning laws.

(h) The department [Department of Aging and Disability ......s] shall ensure that
local intellectual and developmental disability [nental ........... ] authorities are
informing and counseling individuals and their legally authorized representatives, if ap-
plicable, about all program and service options for which the individuals are eligible in
accordance with Section 533A.038(d) [...,], including options such as the avail-
ability and types of ICF-IID [IGF-MR] placements for which an individual may be
eligible while the individual is on a department interest list or other waiting list for
other services.

Sec. 533A.03551 [5.....1]. FLEXIBLE, LOW-COST HOUSING OPTIONS. (a) To
the extent permitted under federal law and regulations, the executive commissioner
shall adopt or amend rules as necessary to allow for the development of additional hous-
ing supports for individuals with disabilities, including individuals with intellectual and
developmental disabilities, in urban and rural areas, including:

(1) a selection of community-based housing options that comprise a continuum of
integration, varying from most to least restrictive, that permits individuals to select
the most integrated and least restrictive setting appropriate to the individual's needs
and preferences;

(2) provider-owned and non-provider-owned residential settings;

(3) assistance with living more independently; and

(4) rental properties with on-site supports.

(b) The department [Department of Aging and Disability S". : :oe.], in cooperation
with the Texas Department of Housing and Community Affairs, the Department of
Agriculture, the Texas State Affordable Housing Corporation, and the Intellectual and
Developmental Disability System Redesign Advisory Committee established under Sec-
tion 534.053, Government Code, shall coordinate with federal, state, and local public
housing entities as necessary to expand opportunities for accessible, affordable, and
integrated housing to meet the complex needs of individuals with disabilities, including
individuals with intellectual and developmental disabilities.

(c) The department [Dertmnt f Aging and Disablity Servis] shall develop a pro-
cess to receive input from statewide stakeholders to ensure the most comprehensive
review of opportunities and options for housing services described by this section.

Sec. 533A.03552 [68.036 . BEHAVIORAL SUPPORTS FOR INDIVIDUALS
WITH INTELLECTUAL AND DEVELOPMENTAL DISABILITIES AT RISK OF
INSTITUTIONALIZATION; INTERVENTION TEAMS. (a) [In this section, "depart

[EW] Subject to the availability of federal funding, the department shall develop and
implement specialized training for providers, family members, caregivers, and first
responders providing direct services and supports to individuals with intellectual and
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developmental disabilities and behavioral health needs who are at risk of
institutionalization.

(b) [(e)] Subject to the availability of federal funding, the department shall establish
one or more behavioral health intervention teams to provide services and supports to
individuals with intellectual and developmental disabilities and behavioral health needs
who are at risk of institutionalization. An intervention team may include a:

(1) psychiatrist or psychologist;

(2) physician;

(3) registered nurse;

(4) pharmacist or representative of a pharmacy;

(5) behavior analyst;

(6) social worker;

(7) crisis coordinator;

(8) peer specialist; and

(9) family partner.

(c) [W) In providing services and supports, a behavioral health intervention team
established by the department shall:

(1) use the team's best efforts to ensure that an individual remains in the com-
munity and avoids institutionalization;

(2) focus on stabilizing the individual and assessing the individual for intellectual,
medical, psychiatric, psychological, and other needs;

(3) provide support to the individual's family members and other caregivers;

(4) provide intensive behavioral assessment and training to assist the individual in
establishing positive behaviors and continuing to live in the community; and

(5) provide clinical and other referrals.

(d) [Ke)] The department shall ensure that members of a behavioral health interven-
tion team established under this section receive training on trauma-informed care,
which is an approach to providing care to individuals with behavioral health needs
based on awareness that a history of trauma or the presence of trauma symptoms may
create the behavioral health needs of the individual.

Sec. 533A.037. SERVICE PROGRAMS AND SHELTERED WORKSHOPS. (a) The
department may provide intellectual disability services through halfway houses, sheltered
workshops, community centers, and other intellectual disability services programs.

(b) The department may operate or contract for the provision of part or all of the
sheltered workshop services and may contract for the sale of goods produced and services
provided by a sheltered workshop program. The goods and services may be sold for cash
or on credit.

(c) An operating fund may be established for each sheltered workshop the department
operates. Each operating fund must be in a national or state bank that is a member of the
Federal Deposit Insurance Corporation.

(d) Money derived from gifts or grants received for sheltered workshop purposes and
the proceeds from the sale of sheltered workshop goods and services shall be deposited to
the credit of the operating fund. The money in the fund may be spent only in the opera-
tion of the sheltered workshop to:

(1) purchase supplies, materials, services, and equipment;

(2) pay salaries of and wages to participants and employees;

(3) construct, maintain, repair, and renovate facilities and equipment; and
(4) establish and maintain a petty cash fund of not more than $100.

(e) Money in an operating fund that is used to pay salaries of and wages to participants

Ch. 1, § 3.1335



84th LEGISLATURE-REGULAR SESSION

in the sheltered workshop program is money the department holds in trust for the
participants' benefit.

(19 This section does not affect the authority or jurisdiction of a community center as
prescribed by Chapter 534.

Sec. 533A.038 [63.0-8]. AND SERVICES FOR CLIENTS WITH AN INTEL-
LECTUAL DISABILITY [MENTAL RETARDATION]. (a) In this section, "department
facility" includes the ICF-IID component of the Rio Grande State Center.

(a-i) The department may designate all or any part of a department facility as a
special facility for the diagnosis, special training, education, supervision, treatment, or
care[ror-ontrol] of clients with an intellectual disability [mental retardation].

(b) The department may specify the facility in which a client with an intellectual dis-
ability [mental retardation] under the department's jurisdiction is placed.

(c) The department may maintain day classes at a department facility for the conve-
nience and benefit of clients with an intellectual disability [Mental retardation] of the
community in which the facility is located and who are not capable of enrollment in a
public school system's regular or special classes.

(d) A person with an intellectual disability [mental retardatin ], or a person's legally
authorized representative, seeking residential services shall receive a clear explanation
of programs and services for which the person is determined to be eligible, including
state supported living centers [sehools], community ICF-IID. [I:F-MRJ] programs, waiver
services under Section 1915(c) of the federal Social Security Act (42 U.S.C. Section
1396n(c)), or other services. The preferred programs and services chosen by the person
or the person's legally authorized representative shall be documented in the person's
record. If the preferred programs or services are not available, the person or the person's
legally authorized representative shall be given assistance in gaining access to alterna-
tive services and the selected waiting list.

(e) The department shall ensure that the information regarding program and service
preferences collected under Subsection (d) is documented and maintained in a manner
that permits the department to access and use the information for planning activities
conducted under Section 533A.032 [58-08-].

(M The department may spend money appropriated for the state supported living
center [sehoo] system only in accordance with limitations imposed by the General Ap-
propriations Act.

(g) In addition to the explanation required under Subsection (d), the department shall
ensure that each person inquiring about residential services receives:

(1) a pamphlet or similar informational material explaining that any programs and
services f6r which the person is determined to be eligible, including state supported
living centers, community ICF-IID [IGF-MR] programs, waiver services under Section
1915(c) of the federal Social Security Act (42 U.S.C. Section 1396n(c)), or other ser-
vices, may be an option available to an individual who is eligible for those services;
and

(2) information relating to whether appropriate residential services are available in
each program and service for which the person is determined to be eligible, including
state supported living centers, community ICF-IID [GFe-MR] programs, waiver ser-
vices under Section 1915(c) of the federal Social Security Act (42 U.S.C. Section
1396n(c)), or other services located nearest to the residence of the proposed resident.

Sec. 533A.040. SERVICES FOR CHILDREN AND YOUTH. The department shall
ensure the development of programs and the expansion of services at the community level
for children with an intellectual disability, or with a dual diagnosis of an intellectual
disability and mental illness, and for their families. The department shall:

(1) prepare and review budgets for services for children;

(2) develop departmental policies relating to children's programs and service delivery;
and
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(3) increase interagency coordination activities to enhance the provision of services
for children.

Sec. 533A.0415. MEMORANDUM OF UNDERSTANDING ON INTERAGENCY
TRAINING. (a) The executive commissioner, the Texas Juvenile Justice Department, and
the Texas Education Agency by rule shall adopt a joint memorandum of understanding
to develop interagency training for the staffs of the department, the Texas Juvenile
Justice Department, and the Texas Education Agency who are involved in the functions
of assessment, case planning, case management, and in-home or direct delivery of ser-
vices to children, youth, and their families under this title. The memorandum must:

(1) outline the responsibility of each agency in coordinating and developing a plan
for interagency training on individualized assessment and effective intervention and
treatment services for children and dysfunctional families; and

(2) provide for the establishment of an interagency task force to:

(A) develop a training program to include identified competencies, content, and
hours for completion of the training with at least 20 hours of training required each
year until the program is completed;

(B) design a plan for implementing the program, including regional site selection,
frequency of training, and selection of experienced clinical public and private profes-
sionals or consultants to lead the training; and

(C) monitor, evaluate, and revise the training program, including the development
of additional curricula based on future training needs identified by staff and
professionals.

(b) The task force consists of

(1) one clinical professional and one training staff member from each agency, ap-
pointed by that agency; and

(2) 10 private sector clinical professionals with expertise in dealing with troubled
children, youth, and dysfunctional families, two of whom are appointed by each agency.

(c) The task force shall meet at the call of the department.

(d) The commission shall act as the lead agency in coordinating the development and
implementation of the memorandum.

(e) The executive commissioner and the agencies shall review and by rule revise the
memorandum not later than August each year.

Sec. 533A.042. EVALUATION OF ELDERLY RESIDENTS. (a) The department
shall evaluate each elderly resident at least annually to determine if the resident can be
appropriately served in a less restrictive setting.

(b) The department shall consider the proximity to the resident of family, friends, and
advocates concerned with the resident's well-being in determining whether the resident
should be moved from a department facility or to a different department facility. The
department shall recognize that a nursing facility may not be able to meet the special
needs of an elderly resident.

(c) In evaluating an elderly resident under this section and to ensure appropriate
placement, the department shall identify the special needs of the resident, the types of ser-
vices that will best meet those needs, and the type of facility that will best provide those
services.

(d) The appropriate interdisciplinary team shall conduct the evaluation of an elderly
resident of a department facility.

(e) The department shall attempt to place an elderly resident in a less restrictive set-
ting if the department determines that the resident can be appropriately served in that
setting. The department shall coordinate the attempt with the local intellectual and
developmental disability authority.

(9 A local intellectual and developmental disability authority shall provide continuing
care for an elderly resident placed in the authority's service area under this section.
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(g) The local intellectual and developmental disability authority shall have the right of
access to all residents and records of residents who request continuing care services.

Sec. 533A.043. PROPOSALS FOR GERIATRIC CARE. (a) The department shall
solicit proposals from community providers to operate community residential programs
for elderly residents at least every two years.

(b) The department shall require each provider to:

(1) offer adequate assurances of ability to:

(A) provide the required services;

(B) meet department standards; and

(C) safeguard the safety and well-being of each resident; and

(2) sign a memorandum of agreement with the local intellectual and developmental
disability authority outlining the responsibilities for continuity of care and monitoring,
if the provider is not the local authority.

(c) The department may fund a proposal through a contract if the provider agrees to
meet the requirements prescribed by Subsection (b) and agrees to provide the services at a
cost that is equal to or less than the cost to the department to provide the services.

(d) The appropriate local intellectual and developmental disability authority shall
monitor the services provided to a resident placed in a program funded under this section.
The department may monitor any service for which it contracts.

SUBCHAPTER C. POWERS AND DUTIES RELATING TO ICF-IID [GF-
MR] PROGRAM

Sec. 533A.062 [&8-.062]. PLAN ON LONG-TERM CARE FOR PERSONS WITH AN
INTELLECTUAL DISABILITY [ RTN]. (a) The department shall
biennially develop a proposed plan on long-term care for persons with an intellectual
disability [mental retardation].

(b) The proposed plan must specify the capacity of the HCS waiver program for
persons with an intellectual disability [mental retardation] and the number and levels of
new ICF-IID [TGF-MR] beds to be authorized in each region. In developing the proposed
plan, the department shall consider:

(1) the needs of the population to be served;

(2) projected appropriation amounts for the biennium; and

(3) the requirements of applicable federal law.

(c) Each proposed plan shall cover the subsequent fiscal biennium. The department
shall conduct a public hearing on the proposed plan. Not later than July 1 of each even-
numbered year, the department shall submit the plan to the commission [Hea4th-and

.... a Serviee. ommissie..] for approval.

(d) The commission [Health and Human. Ie^''^es ,m.........] may modify the
proposed plan as necessary before its final approval. [In d the appopriate
number of ICF-MR faeilities for peron it-ha related eondition, the depatrtment ard
the Healith and Human Serviee Gem io shall eonstilt'with the Teft Deate

oHuan Seves
(e) The commission [Hlealth and Hua &erviee C 2isin shall submit the

proposed plan as part of the consolidated health and human services budget recommen-
dation required under Section 531.026, Government Code [18, Artiele 4418(602), Re. *d
statuttes].

(f) After legislative action on the appropriation for long-term care services for persons
with an intellectual disability [mental retardation], the commission [Haflth and Huma
Serviees Gamsi shall adjust the plan to ensure that the number of ICF-IID [I,-
MR] beds licensed or approved as meeting license requirements and the capacity of the
HCS waiver program are within appropriated funding amounts.
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(g) After any necessary adjustments, the commission [Hcalth and Han i . i
Gommission] shall approve the final biennial plan and publish the plan in the Texas
Register.

(h) The department may submit proposed amendments to the plan to the commission
[Haalth and Haman S.r... 0 Coiiion].

(i) In this section, "HCS waiver program" means services under the state Medicaid
home and community-based services waiver program for persons with an intellectual
disability [mantal retardation] adopted in accordance with 42 U.S.C. Section 1396n(c).

[See. b8.06. REtVIEW OF IUV MR RULES. (a) iThadpatt and the Tcxfa
Dapaftmcnt ofHumnSrie shll mcet as neesr to d-sus rpoe changcsin
the ruleso the interpretation of te rule that goer the ICF MR progam.

[(b) Tha departments shall jointly adopt a written1 pe intrprtation latter that
deeibep the prpoe ehpi.5 e afd shall makc a copy of thc lctter avalble to providers.

[Sac. 633.065. ICF MR APLIATION CONSOLI1DATION LIST. (a) Tha dcpart-
ment shall maintain aeonso1 dte list of applrtionsfors" fiato for pafticipaltionr
ithe ICF MR porm
[() Thc department shall list the ayppheations in deOeeniJXI oder using the dataeo

whMi the dcpa.rtmen~t recai; ad thc cem1~LtesI applieatiosn.

(c) Tha depatmant shall approvc applications inthe order in whch th applications
are listed.

[(d) Tha dapartmcnt shall notify tha Taxas Departmen~it oflluman 5a1 v iee @f ach op-
plieatiut. fori a ieen ori .sfor.eiimplanc withl t,,anc.,t standar ds tha dcpar1 t
apprves.]

Sec. 533A.066 [688.06]. INFORMATION RELATING TO ICF-IID [ ]GF-MRI
PROGRAM. (a) At least annually, the department [and tha Texas Departmen.t of Ht
man Serees] shall j]int! ] sponsor a conference on the ICF-IID [ISF-M-WI program to:

(1) assist providers in understanding survey rules;

(2) review deficiencies commonly found in ICF-IID [ GF-4R] facilities; and

(3) inform providers of any recent changes in the rules or in the interpretation of
the rules relating to the ICF-IID [IGF-MR] program.

(b) The department [departments] also may use any other method to provide neces-
sary information to providers, including publications.

SUBCHAPTER D. POWERS AND DUTIES RELATING TO DEPARTMENT
FACILITIES

Sec. 533A.081. DEVELOPMENT OF FACILITY BUDGETS. The department, in
budgeting for a facility, shall use uniform costs for specific types of services a facility
provides unless a legitimate reason exists and is documented for the use of other costs.

Sec. 533A.082. DETERMINATION OF SAVINGS IN FACILITIES. (a) The depart-
ment shall determine the degree to which the costs of operating department facilities for
persons with an intellectual disability in compliance with applicable standards are af-
fected as populations in the facilities fluctuate.

(b) In making the determination, the department shall:

(1) assume that the current level of services and necessary state of repair of the facil-
ities will be maintained; and

(2) include sufficient funds to allow the department to comply with the requirements
of litigation and applicable standards.

(c) The department shall allocate to community-based intellectual disability programs
any savings realized in operating department facilities for persons with an intellectual
disability.

Sec. 533A.083. CRITERIA FOR EXPANSION, CLOSURE, OR CONSOLIDATION
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OF FACILITY. The department shall establish objective criteria for determining when a
new facility may be needed and when a state supported living center may be expanded,
closed, or consolidated.

Sec. 533A.084. MANAGEMENT OF SURPLUS REAL PROPERTY. (a) To the extent
provided by this subtitle, the department, in coordination with the executive commis-
sioner, may lease, transfer, or otherwise dispose of any surplus real property related to
the provision of services under this title, including any improvements under its manage-
ment and control, or authorize the lease, transfer, or disposal of the property. Surplus
property is property the executive commissioner designates as having minimal value to
the present service delivery system and projects to have minimal value to the service
delivery system as described in the department's long-range plan.

(b) The proceeds from the lease, transfer, or disposal of surplus real property, includ-
ing any improvements, shall be deposited to the credit of the department in the Texas
capital trust fund established under Chapter 2201, Government Code. The proceeds may
be appropriated only for improvements to the department's system of intellectual disabil-
ity facilities.

(c) A lease proposal shall be advertised at least once a week for four consecutive weeks
in at least two newspapers. One newspaper must be a newspaper published in the
municipality in which the property is located or the daily newspaper published nearest to
the property's location. The other newspaper must have statewide circulation. Each lease
is subject to the attorney general's approval as to substance and form. The executive com-
missioner shall adopt forms, rules, and contracts that, in the executive commissioner's
best judgment, will protect the state's interests. The executive commissioner may reject
any or all bids.

(d) This section does not authorize the executive commissioner or department to close
or consolidate a state supported living center without first obtainin,& legislative approval.

(e) Notwithstanding Subsection (c), the executive commissioner, in coordination with
the department, may enter into a written agreement with the General Land Office to
administer lease proposals. If the General Land Office administers a lease proposal under
the agreement, notice that the property is offered for lease must be published in accor-
dance with Section 32.107, Natural Resources Code.

Sec. 533A.0846 [5. 846]. INTELLECTUAL DISABILITY [MENTAL RETARDA
TION] COMMUNITY SERVICES ACCOUNT. (a) The intellectual disability [mental
retardtio] community services account is an account in the general revenue fund that
may be appropriated only for the provision of intellectual disability [mentalc . .tatrdatio
services by or under contract with the department.

(b) The department shall deposit to the credit of the intellectual disability [mental
reta...o] community services account any money donated to the state for inclusion in
the account, including life insurance proceeds designated for deposit to the account.

[(e) ineetere ntemrtlrtrdtotenmnt evesteon shall be
ereclited to the acceount. The aeeodtiti exemp~t from the ajtpllctiort of Seetior 4(Xi.095,
C vrfmet Code.]

Sec. 533A.085. FACILITIES FOR INMATE AND PAROLEE CARE. (a) With the
written approval of the governor, the department may contract with the Texas Depart-
ment of Criminal Justice to transfer facilities to the Texas Department of Criminal
Justice or otherwise provide facilities for:

(1) inmates with an intellectual disability in the custody of the Texas Department of
Criminal Justice; or

(2) persons with an intellectual disability paroled or released under the supervision
of the Texas Department of Criminal Justice.

(b) An agency must report to the governor the agency's reasons for proposing to enter
into a contract under this section and request the governor's approval.

Sec. 533A.087. LEASE OF REAL PROPERTY. (a) The department, in coordination
with the executive commissioner, may lease real property related to the provision of ser-
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vices under this title, including any improvements under the department's management
and control, regardless of whether the property is surplus property. Except as provided by
Subsection (c), the department, in coordination with the executive commissioner, may
award a lease of real property only:

(1) at the prevailing market rate; and

(2) by competitive bid.

(b) The commission shall advertise a proposal for lease at least once a week for four
consecutive weeks in:

(1) a newspaper published in the municipality in which the property is located or the
daily newspaper published nearest to the property's location; and

(2) a newspaper of statewide circulation.

(c) The department, in coordination with the executive commissioner, may lease real
property related to the provision of services under this title or an improvement for less
than the prevailing market rate, without advertisement or without competitive bidding,
if.

(1) the executive commissioner determines that sufficient public benefit will be derived
from the lease; and

(2) the propertyis leased to:

(A) a federal or state agency;

(B) a unit of local government;

(C) a not-for-profit organization; or

(D) an entity related to the department by a service contract.

(d) The executive commissioner shall adopt leasing rules, forms, and contracts that
will protect the state's interests.

(e) The executive commissioner may reject any bid.

(t) This section does not authorize the executive commissioner or department* to close or
consolidate a facility used to provide intellectual disability services without legislative
approval.

(g) Notwithstanding Subsections (a) and (b), the executive commissioner, in coordina-
tion with the department, may enter into a written agreement with the General Land Of-
fice to administer lease proposals. If the General Land Office administers a lease proposal
under the agreement, notice that the property is offered for lease must be published in ac-
cordance with Section 32.107, Natural Resources Code.

SUBCHAPTER E. JAIL DIVERSION PROGRAM

Sec. 533A.108. PRIORITIZATION OF FUNDING FOR DIVERSION OF PERSONS
FROM INCARCERATION IN CERTAIN COUNTIES. (a) A local intellectual and
developmental disability authority may develop and may prioritize its available funding
for:

(1) a system to divert members of the priority population, including those members
with co-occurring substance abuse disorders, before their incarceration or other contact
with the criminal justice system, to services appropriate to their needs, including:

(A) screening and assessment services; and
(B) treatment services, including:

(i) short-term residential services;

Cii) crisis respite residential services; and
(iii) continuity of care services;

(2) specialized training of local law enforcement and court personnel to identify and
manage offenders or suspects who may be members of the priority population; and
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(3) other model programs for offenders and suspects who may be members of the
priority population, including crisis intervention training for law enforcement
personnel.

(b) A local intellectual and developmental disability authority developing a system,
training, or a model program under Subsection (a) shall collaborate with other local re-
sources, including local law enforcement and judicial systems and local personnel.

(c) A local intellectual and developmental disability authority may not implement a
system, training, or a model program developed under this section until the system, train-
ing, or program is approved by the department.

SECTION 3.1336. Chapter 534, Health and Safety Code, is amended to read as
follows:'

CHAPTER 534. COMMUNITY SERVICES

SUBCHAPTER A. COMMUNITY CENTERS

Sec. 534.0001. DEFINITIONS. In this subchapter:

(1) "Commissioner" means:

(A) the commissioner of state health services in relation to:

(i) a community mental health center; or

(ii) the mental health services component of a community mental health and
intellectual disability center; and

(B) the commissioner of aging and disability services in relation to:

(i) a community intellectual disability center; or

(ii) the intellectual disability services component of a community mental health
and intellectual disability center.

(2) "Department" means:

(A) the Department of State Health Services in relation to:

(i) a community mental health center; or

(ii) the mental health services component of a community mental health and
intellectual disability center; and

(B) the Department of Aging and Disability Services in relation to:

(i) a community intellectual disability center; or

(ii) the intellectual disability services component of a community mental health
and intellectual disability center.

Sec. 534.001. ESTABLISHMENT. (a) A county, municipality, hospital district, or
school district, or an organizational combination of two or more of those local agencies,
may establish and operate a community center.

(b) In accordance with this subtitle, a community center may be:

(1) a community mental health center that provides mental health services;

(2) a community intellectual disability [mental retardation] center that provides
intellectual disability [mental ] services; or

(3) a community mental health and intellectual disability [mental retardation]
center that provides mental health and intellectual disability [mental retardation]
services.

(c) A community center is:

(1) an agency of the state, a governmental unit, and a unit of local government, as
defined and specified by Chapters 101 and 102, Civil Practice and Remedies Code;

(2) a local government, as defined by Section 791.003, Government Code;
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(3) a local government for the purposes of Chapter 2259, Government Code; and

(4) a political subdivision for the purposes of Chapter 172, Local Government Code.

(d) A community center may be established only if:

(1) the proposed center submits a copy of the contract between the participating local
agencies, if applicable, to:

(A) the Department of State Health Services for a proposed center that will provide
mental health services;

(B) the Department of.Aging and Disability Services for a proposed center that will
provide intellectual disability services; or

(C) both departments if the proposed center will provide mental health and intel-
lectual disability services [de.patet ac ,pyof thebw,. e.tract w, . the ..... p"-
in oa aetis if applie.a4e],

(2) each appropriate [the] department approves the proposed center's plan to develop
and make available to the region's residents an effective mental health or intellectual
disability [mentalretardation] progam, or both, through a community center that is
appropriately -structured to include the financial, physical, and personnel resources
necessary to meet the region's needs; and

1 (3) each [the] department from which the proposed center seeks approval determines
that the center can appropriately, effectively, and efficiently provide those services in
the region.

(e) Except as provided by this section, a community center operating under this
subchapter may operate only for the purposes and perform only the functions defined in
the center's plan. The executive commissioner by rule shall specify the elements that
must be included in a plan and shall prescribe the procedure for submitting, approving,
and modifying a center's plan. In addition to the services described in a center's plan,
the center may provide other health and human services and supports as provided by a
contract with or a grant received from a local, state, or federal agency.

(f) Each function performed by a community center under this title is a governmental
function if the function is required or affirmatively approved by any statute of this state
or of the United States or by a regulatory agency of this state or of the United States
duly acting under any constitutional or statutory authority vesting the agency with such
power. Notwithstanding any other law, a community center is subject to Chapter 554,
Government Code.

(g) An entity is, for the purpose of operating a psychiatric center, a governmental unit
and a unit of local government under Chapter 101, Civil Practice and Remedies Code,
and a local government under Chapter 102, Civil Practice and Remedies Code, if the
entity:

(1) is not operated to make a profit;

(2) is created through an intergovernmental agreement between a community
mental health center and any other governmental unit; and

(3) contracts with the community mental health center and any other governmental
unit that created it to operate a psychiatric center.

Sec. 534.0015. PURPOSE AND POLICY. (a) A community center created under this
subchapter is intended to be a vital component in a continuum of services for persons in
this state with mental illness or an intellectual disability [who are m.. e.al ill @r
mentally retarded].

(b) It is the policy of this state that community centers strive to develop services for
persons with mental illness or an intellectual disability [who are mcntallyill o: r .ntay
retarded], and may provide requested services to persons with developmental disabilities
or with chemical dependencies, that are effective alternatives to treatment in a large
residential facility.

Sec. 534.002. BOARD OF TRUSTEES FOR CENTER ESTABLISHED BY ONE LO-

573

Ch. 1, § 3.1336



84th LEGISLATURE-REGULAR SESSION

CAL AGENCY. The board of trustees of a community center established by one local
agency is composed of:

(1) the members of the local agency's governing body; or

(2) not fewer than five or more than nine qualified voters who reside in the region to
be served by the center and who are appointed by the local agency's governing body.

Sec. 534.003. BOARD OF TRUSTEES FOR CENTER ESTABLISHED BY AT LEAST
TWO LOCAL AGENCIES. (a) The board of trustees of a community center established
by an organizational combination of local agencies is composed of not fewer than five or
more than 13 members.

(b) The governing bodies of the local agencies shall appoint the board members either
from among the membership of the governing bodies or from among the qualified voters
who reside in the region to be served by the center.

(c) When the center is established, the governing bodies shall enter into a contract
that stipulates the number of board members and the group from which the members
are chosen. They may renegotiate or amend the contract as necessary to change the:

(1) method of choosing the members; or

(2) membership of the board of trustees to more accurately reflect the ethnic and
geographic diversity of the local service area.

Sec. 534.004. PROCEDURES RELATING TO BOARD OF TRUSTEES
MEMBERSHIP. (a) The local agency or organizational combination of local agencies
that establishes a community center shall prescribe:

(1) the application procedure for a position on the board of trustees;

(2) the procedure and criteria for making appointments to the board of trustees;

(3) the procedure for posting notice of and filling a vacancy on the board of trustees;
and

(4) the grounds and procedure for removing a member of the board of trustees.

(b) The local agency or organizational combination of local agencies that appoints the
board of trustees shall, in appointing the members, attempt to reflect the ethnic and
geographic diversity of the local service area the community center serves. The local
agency or organizational combination shall include on the board of trustees one or more
persons otherwise qualified under this chapter who are consumers of the types of ser-
vices the center provides or who are family members of consumers of the types of ser-
vices the center provides.

Sec. 534.005. TERMS; VACANCIES. (a) Appointed members of the board of trustees
who are not members of a local agency's governing body serve staggered two-year terms.
In appointing the initial members, the appointing authority shall designate not less
than one-third or more than one-half of the members to serve one-year terms and shall
designate the remaining members to serve two-year terms.

(b) A vacancy on a board of trustees composed of qualified voters is filled by appoint-
ment for the remainder of the unexpired term.

Sec. 534.006. TRAINING. (a) The executive commissioner [board] by rule shall
establish:

(1) an annual training program for members of a board of trustees administered by
the professional staff of that community center, including the center's legal counsel;
and

(2) an advisory committee to develop training guidelines that includes representa-
tives of advocates for persons with mental illness or an intellectual disability [mental
retardat on] and representatives of boards of trustees.

(b) Before a member of a board of trustees may assume office, the member shall at-
tend at least one training session administered by that center's professional staff to
receive information relating to:
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(1) the enabling legislation that created the community center;

(2) the programs the community center operates;

(3) the community center's budget for that program year;

(4) the results of the most recent formal audit of the community center;

(5) the requirements of Chapter 551, Government Code, and Chapter 552, Govern-
ment Code;

(6) the requirements of conflict of interest laws and other laws relating to public of-
ficials; and

(7) any ethics policies adopted by the community center.

Sec. 534.0065. QUALIFICATIONS; CONFLICT OF INTEREST; REMOVAL. (a) As
a local public official, a member of the board of trustees of a community center shall
uphold the member's position of public trust by meeting and maintaining the applicable
qualifications for membership and by complying with the applicable requirements relat-
ing to conflicts of interest.

(b) A person is not eligible for appointment as a member of a board of trustees if the
person or the person's spouse:

(1) owns or controls, directly or indirectly, more than a 10 percent interest in a
business entity or other organization receiving funds from the community center by
contract or other method; or

(2) uses or receives a substantial amount of tangible goods or funds from the com-
munity center, other than:

(A) compensation or reimbursement authorized by law for board of trustees
membership, attendance, or expenses; or

(B) as a consumer or as a family member of a client or patient receiving services
from the community center.

(c) The primary residence of a member of the board of trustees must be in the local
service area the member represents.

(d) A member of the board of trustees is subject to Chapter 171, Local Government
Code.

(e) A member of the board of trustees may not:

(1) refer for services a client or patient to a business entity owned or controlled by a
member of the board of trustees, unless the business entity is the only business entity
that provides the needed services within the jurisdiction of the community center;

(2) use a community center facility in the conduct of a business entity owned or con-
trolled by that member;

(3) solicit, accept, or agree to accept from another person or business entity a bene-
fit in return for the member's decision, opinion, recommendation, vote, or other exercise
of discretion as a local public official or for a violation of a duty imposed by law;

(4) receive any benefit for the referral of a client or a patient to the community
center or to another business entity;

(5) appoint, vote for, or confirm the appointment of a person to a paid office or posi-
tion with the community center if the person is related to a member of the board of
trustees by affinity within the second degree or by consanguinity within the third
degree; or

(6) solicit or receive a political contribution from a supplier to or contractor with the
community center.

(f) Not later than the date on which a member of the board of trustees takes office by
appointment or reappointment and not later than the anniversary of that date, each
member shall annually execute and file with the community center an affidavit
acknowledging that the member has read the requirements for qualification, conflict of
interest, and removal prescribed by this chapter.
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(g) In addition to any grounds for removal adopted under Section 534.004(a), it is a
ground for removal of a member of a board of trustees if the member:

(1) violates Chapter 171, Local Government Code;

(2) is not eligible for appointment to the board of trustees at the time of appoint-
ment as provided by Subsections (b) and (c);

(3) does not maintain during service on the board of trustees the qualifications
required by Subsections (b) and (c);

(4) violates a provision of Subsection (e);

(5) violates a provision of Section 534.0115; or

(6) does not execute the affidavit required by Subsection (f).

(h) If a board of trustees is composed of members of the governing body of a local
agency or organizational combination of local agencies, this section applies only to the
qualifications for and removal from membership on the board of trustees.

Sec. 534.007. PROHIBITED ACTIVITIES BY FORMER OFFICERS OR EMPLOY-
EES; OFFENSE. (a) A former officer or employee of a community center who ceases ser-
vice or employment with the center may not represent any person or receive compensa-
tion for services rendered on behalf of any person regarding a particular matter in which
the former officer or employee participated during the period of employment, either
through personal involvement or because the case or proceeding was a matter within the
officer's or employee's official responsibility.

(b) This section does not apply to:

(1) a former employee who is compensated on the last date of service or employment
below the amount prescribed by the General Appropriations Act for salary group 17,
Schedule A, or salary group 9, Schedule B, of the position classification salary sched-
ule; or

(2) a former officer or employee who is employed by a state agency or another com-
munity center.

(c) Subsection (a) does not apply to a proceeding related to policy development that
was concluded before the officer's or employee's service or employment ceased.

(d) A former officer or employee of a community center commits an offense if the for-
mer officer or employee violates this section. An offense under this section is a Class A
misdemeanor.

(e) In this section:

(1) "Participated" means to have taken action as an officer or employee through de-
cision, approval, disapproval, recommendation, giving advice, investigation, or similar
action.

(2) "Particular matter" means a specific investigation, application, request for a rul-
ing or determination, proceeding related to the development of policy, contract, claim,
charge, accusation, arrest, or judicial or other proceeding.

Sec. 534.008. ADMINISTRATION BY BOARD. (a) The board of trustees is
responsible for the effective administration of the community center.

(b) The board of trustees shall make policies that are consistent with the applicable
[deparment']s rules and standards of each appropriate department.

Sec. 534.009. MEETINGS. (a) The board of trustees shall adopt rules for the holding
of regular and special meetings.

(b) Board meetings are open to the public to the extent required by and in accordance
with Chapter 551, Government Code.

(c) The board of trustees shall keep a record of its proceedings in accordance with
Chapter 551, Government Code. The record is open for public inspection in accordance
with that law.

(d) The board of trustees shall send to each appropriate [thel department and each lo-
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cal agency that appoints the members a copy of the approved minutes of board of trust-
ees meetings by:

(1) mailing a copy appropriately addressed and with the necessary postage paid us-
ing the United States Postal Service [po]tal-s l; or

(2) another method agreed to by the board of trustees and the local agency.

Sec. 534.010. EXECUTIVE DIRECTOR. (a) The board of trustees shall appoint an
executive director for the community center.

(b) The board of trustees shall:

(1) adopt a written policy governing the powers that may be delegated to the execu-
tive director; and

(2) annually report to each local agency that appoints the members the executive
director's total compensation and benefits.

Sec. 534.011. PERSONNEL. (a) The executive director, in accordance with the poli-
cies of the board of trustees, shall employ and train personnel to administer the com-
munity center's programs and services. The community center may recruit those person-
nel and contract for recruiting and training purposes.

(b) The board of trustees shall provide employees of the community center with ap-
propriate rights, privileges, and benefits.

(c) The board of trustees may provide workers' compensation benefits.

[Rd) T4e board of trustees shall prerbe the number of eoees nd their salaries.
The board of t of trustees afint nalaiec and benefitdn egr plianee w ith a mar
ket analsics or interm salary study. if an internal salary study is used, the board o
trustees shall eondaet the study in abr e dan with the guidelines established by

[(e) instead of tii a mnarket analysi ora' intciiial salary study to establish salaries
and benefits, the board of trustees lay use the ate positiol asificatii plan and the
CGeneral Appro~priations Aet t determinte the atpp' 'pl late elassifieattion and relative

ope atio of officers gid employee e s. The board of trustee may pay ala e a on
amounts less than those s ermid by the General Appi n atlons Act. For a position not
on the elassieaten pla the board of trustees shall set the ecipeatin the die to
guidc. 5ado1pted by the iiMIner. The board of trustees may petition the depa t
,,.nt for approv al to exeldeaposiio fromI the position classification plan and t

'Iove a stated salary for that position that exeeeds the a,.wait preseWbed by the Cen
eralP~~ Aporitions Aet for the elassifid position.

[(0) Darn a maanagemnent audit of a e11 11 11 ity eenter, the department is entitled t
con1 fim 1 th 11method the eentL1 used t. determine1 setlalie 'an ibettfits.]

Sec. 534.0115. NEPOTISM. (a) The board of trustees or executive director may not
hire as a paid officer or employee of the community center a person who is related to a
member of the board of trustees by affinity within the second degree or by consanguinity
within the third degree.

(b) An officer or employee who is related to a member of the board of trustees in a
prohibited manner may continue to be employed if the person began the employment not
later than the 31st day before the date on which the member was appointed.

(c) The officer or employee or the member of the board of trustees shall resign if the
officer or employee began the employment later than the 31st day before the date on
which the member was appointed.

(d) If an officer or employee is permitted to remain in employment under Subsection
(b), the related member of the board of trustees may not participate in the deliberation
of or voting on an issue that is specifically applicable to the officer or employee unless
the issue affects an entire class or category of employees.

Sec. 534.012. ADVISORY COMMITTEES. (a) The board of trustees may appoint
committees, including medical committees, to advise the board of trustees on matters re-
lating to mental health and intellectual disability [mnental retardtio] services.
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(b) Each committee must be composed of at least three members.

(c) The appointment of a committee does not relieve the board of trustees of the final
responsibility and accountability as provided by this subtitle.

Sec. 534.013. COOPERATION OF DEPARTMENTS [DEPARTMENT]. Each ap-
propriate [The] department shall provide assistance, advice, and consultation to local
agencies, boards of trustees, and executive directors in the planning, development, and
operation of a community center.

Sec. 534.014. BUDGET; REQUEST FOR FUNDS. (a) Each community center shall
annually provide to each local agency that appoints members to the board of trustees a
copy of the center's:

(1) approved fiscal year operating budget;

(2) most recent annual financial audit; and

(3) staff salaries by position.

(b) The board of trustees shall annually submit to each local agency that appoints the
members a request for funds or in-kind assistance to support the center.

Sec. 534.015. PROVISION OF SERVICES. (a) The board of trustees may adopt rules
to regulate the administration of mental health or intellectual disability [mental retarda-
tion] services by a community center. The rules must be consistent with the purposes,
policies, principles, and standards prescribed by this subtitle.

(b) The board of trustees may contract with a local agency or a qualified person or or-
ganization to provide a portion of the mental health or intellectual disability [mental
eta d ion] services.

(c) With the approval of each appropriate commissioner [com-issio,-r's approval], the
board of trustees may contract with the governing body of another county or municipal-
ity to provide mental health and intellectual disability [mental retardatio-i services to
residents of that county or municipality.

(d) A community center may provide services to a person who voluntarily seeks assis-
tance or who has been committed to that center.

Sec. 534.0155. FOR WHOM SERVICES MAY BE PROVIDED. (a) This subtitle does
not prevent a community center from providing services to:

(1) a person with a chemical dependency;

(2) [,-to] a person with a developmental disability; [;] or

(3) [to] a person younger than four years of age who is eligible for early childhood
intervention services [ith. a .etal disabil. , as defined by Section 685.001].
(b) A community center may provide those services by contracting with a public or

private agency in addition to the appropriate department.
Sec. 534.016. SCREENING AND CONTINUING CARE SERVICES. (a) A com-

munity center shall provide screening services for:

(1) a person who requests voluntary admission to a Department of State Health Ser-
vices [depait.ent] facility for persons with mental illness; and

(2) [and-for] a person for whom proceedings for involuntary commitment to a Depart-
ment of State Health Services or Department of Aging and Disability Services [depart-
ment] facility for persons with mental illness or an intellectual disability have been
initiated.

(b) A community center shall provide continuing mental health and physical care ser-
vices for a person referred to the center by a Department of State Health Services [depart-
ment] facility and for whom the facility superintendent has recommended a continuing
care plan.

(c) Services provided under this section must be consistent with the applicable
[department's] rules and standards of each appropriate department.

(d) The appropriate commissioner may designate a facility other than the community
center to provide the screening or continuing care services if:
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(1) local conditions indicate that the other facility can provide the services more
economically and effectively; or

(2) the commissioner determines that local conditions may impose an undue burden
on the community center.

Sec. 534.017. FEES FOR SERVICES. (a) A community center shall charge reason-
able fees for services the center provides, unless prohibited by other service contracts or
law.

(b) The community center may not deny services to a person because of inability to
pay for the services.

(c) The community center has the same rights, privileges, and powers for collecting
fees for treating patients or [and] clients that each appropriate [the] department has by
law.

(d) The county or district attorney of the county in which the community center is lo-
cated shall represent the center in collecting fees when the center's executive director
requests the assistance.

Sec. 534.0175. TRUST EXEMPTION. (a) If a patient or client is the beneficiary of a
trust that has an aggregate principal of $250,000 or less, the corpus or income of the
trust is not considered to be the property of the patient or client or the patient's or
client's estate and is not liable for the patient's or client's support. If the aggregate
principal of the trust exceeds $250,000, only the portion of the corpus of the trust that
exceeds that amount and the income attributable to that portion are considered to be the
property of the patient or client or the patient's or client's estate and are liable for the
patient's or client's support.

(b) To qualify for the exemption provided by Subsection (a), the trust and the trustee

must comply with the requirements prescribed by Sections 552.018 and 593.081.

Sec. 534.018. GIFTS AND GRANTS. A community center may accept gifts and grants
of money, personal property, and real property to use in providing the center's programs
and services.

Sec. 534.019. CONTRIBUTION BY LOCAL AGENCY. A participating local agency
may contribute land, buildings, facilities, other real and personal property, personnel,
and funds to administer the community center's programs and services.

Sec. 534.020. ACQUISITION AND CONSTRUCTION OF PROPERTY AND FACILI-
TIES BY COMMUNITY CENTER. (a) A community center may purchase or lease-
purchase real and personal property and may construct buildings and facilities.

(b) The board of trustees shall require that an appraiser certified by the Texas Ap-
praiser Licensing and Certification Board conduct an independent appraisal of real
estate the community center intends to purchase. The board of trustees may waive this
requirement if the purchase price is less than the value listed for the property by the lo-
cal appraisal district and the property has been appraised by the local appraisal district
within the preceding two years. A community center may not purchase or lease-purchase
property for an amount that is greater than the property's appraised value unless:

(1) the purchase or lease-purchase of that property at that price is necessary;

(2) the board of trustees documents in the official minutes the reasons why the
purchase or lease-purchase is necessary at that price; and

(3) a majority of the board approves the transaction.

(c) The board of trustees shall establish in accordance with relevant [departmnent]
rules of each appropriate department competitive bidding procedures and practices for
capital purchases and for purchases involving department funds or required local match-
ing funds.

Sec. 534.021. APPROVAL AND NOTIFICATION REQUIREMENTS. (a) A com-
munity center must receive from each appropriate [the] department prior written ap-
proval to acquire real property, including a building, if the acquisition involves the use
of [departnefnt] funds of that department or local funds required to match funds of that
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department [fands]. In addition, for acquisition of nonresidential property, the com-
munity center must notify each local agency that appoints members to the board of
trustees not later than the 31st day before it enters into a binding obligation to acquire
the property.

(b) A community center must notify each appropriate [the] department and each local
agency that appoints members to the board of trustees not later than the 31st day before
it enters into a binding obligation to acquire real property, including a building, if the
acquisition does not involve the use of [depart ent] funds of that department or local
funds required to match funds of that department [fttnrs]. Each appropriate [The] com-
missioner, on request, may waive the 30-day requirement on a case-by-case basis.

(c) The executive commissioner [boird] shall adopt rules relating to the approval and
notification process.

Sec. 534.022. FINANCING OF PROPERTY AND IMPROVEMENTS. (a) To acquire
or to refinance the acquisition of real and personal property, to construct improvements
to property, or to finance all or part of a payment owed or to be owed on a credit agree-
ment, a community center may contract in accordance with Subchapter A, Chapter 271,
Local Government Code, or issue, execute, refinance, or refund bonds, notes, obligations,
or contracts. The community center may secure the payment of the bonds, notes, obliga-
tions, or contracts with a security interest in or pledge of its revenues or by granting a
mortgage on any of its properties.

(a-i) For purposes of Subsection (a), "revenues" includes the following, as those terms
are defined by Section 9.102, Business & Commerce Code:

(1) an account;
(2) a chattel paper;

(3) a commercial tort claim;

(4) a deposit account;
(5) a document;

(6) a general intangible;

(7) a health care insurance receivable;

(8) an instrument;

(9) investment property;

(10) a letter-of-credit right; and

(11) proceeds.

(b) Except as provided by Subsection (f), the community center shall issue the bonds,
notes, or obligations in accordance with Chapters 1201 and 1371, Government Code. The
attorney general must approve before issuance:

(1) notes issued in the form of public securities, as that term is defined by Section
1201.002, Government Code;

(2) obligations, as that term is defined by Section 1371.001, Government Code; and

(3) bonds.

(c) A limitation prescribed in Subchapter A, Chapter 271, Local Government Code, re-
lating to real property and the construction of improvements to real property, does not
apply to a community center.

(e) A county or municipality acting alone or two or more counties or municipalities
acting jointly pursuant to interlocal contract may create a public facility corporation to
act on behalf of one or more community centers pursuant to Chapter 303, Local Govern-
ment Code. Such counties or municipalities may exercise the powers of a sponsor under
that chapter, and any such corporation may exercise the powers of a corporation under
that chapter (including but not limited to the power to issue bonds). The corporation
may exercise its powers on behalf of community centers in such manner as may be
prescribed by the articles and bylaws of the corporation, provided that in no event shall
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one community center ever be liable to pay the debts or obligation or be liable for the
acts, actions, or undertakings of another community center.

(f) The board of trustees of a community center may authorize the issuance of an
anticipation note in the same manner, using the same procedure, and with the same
rights under which an eligible school district may authorize issuance under Chapter
1431, Government Code, except that anticipation notes issued for the purposes described
by Section 1431.004(a)(2), Government Code, may not, in the fiscal year in which the at-
torney general approves the notes for a community center, exceed 50 percent of the rev-
enue anticipated to be collected in that year.

Sec. 534.023. SALE OF REAL PROPERTY ACQUIRED SOLELY THROUGH
PRIVATE GIFT OR GRANT. (a) Except as provided by Subsection (d), a community
center may sell center real property, including a building, without the approval of each
appropriate [the] department or any local agency that appoints members to the board of
trustees, only if the real property was acquired solely through a gift or grant of money or
real property from a private entity, including an individual.

(b) A community center that acquires real property by gift or grant shall, on the date
the center acquires the gift or grant, notify the private entity providing the gift or grant
that:

(1) the center may subsequently sell the real property; and

(2) the sale is subject to the provisions of this section.

(c) Except as provided by Subsection (d), real property sold under Subsection (a) must
be sold for the property's fair market value.

(d) Real property sold under Subsection (a) may be sold for less than fair market
value only if the board of trustees adopts a resolution stating:

(1) the public purpose that will be achieved by the sale; and

(2) the conditions and circumstances for the sale, including conditions to accomplish
and maintain the public purpose.

(e) A community center must notify each appropriate [the] department and each local
agency that appoints members to the board of trustees not later than the 31st day before
the date the center enters into a binding obligation to sell real property under this
section. Each appropriate [The] commissioner, on request, may waive the 30-day notice
requirement on a case-by-case basis.

(f) The executive commissioner [board] shall adopt rules relating to the notification
process.

(g) A community center may use proceeds received from a sale of real property under
this section only for a purpose authorized by this subchapter or for a public purpose au-
thorized for a community center by state or federal law.

Sec. 534.031. SURPLUS PERSONAL PROPERTY. The executive commissioner, in
coordination with the appropriate department, may transfer, with or without reimburse-
ment, ownership and possession of surplus personal property under that [the]
department's control or jurisdiction to a community center for use in providing mental
health or intellectual disability [mental retardation] services, as appropriate.

Sec. 534.032. RESEARCH. A community center may engage in research and may
contract for that purpose.

Sec. 534.033. LIMITATION ON DEPARTMENT CONTROL AND REVIEW. (a) It is
the intent of the legislature that each [the] department limit its control over, and rou-
tine reviews of, community center programs to those programs that:

(1) use [department] funds from that department or use required local funds that
are matched with [departmen I funds from that department;

(2) provide core or required services;

(3) provide services to former clients or patients of a [department] facility of that
department; or
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(4) are affected by litigation in which that [the] department is a defendant.

(b) Each appropriate [The] department may review any community center program if
the department has reason to suspect that a violation of a department rule has occurred
or if the department receives an allegation of patient or client abuse.

(c) Each appropriate [The] department may determine whether a particular program
uses [department] funds from that department or uses required local matching funds.

Sec. 534.035. REVIEW, AUDIT, AND APPEAL PROCEDURES. (a) The executive
commissioner [department] by rule shall establish review, audit, and appeal procedures
for community centers. The procedures must ensure that reviews and audits are
conducted in sufficient quantity and type to provide reasonable assurance that a com-
munity center has adequate and appropriate fiscal controls.

(b) In a community center plan approved under Section 534.001, the center must
agree to comply with the review and audit procedures established under this section.

(c) If, by a date prescribed by each appropriate [the] commissioner, the community
center fails to respond to a deficiency identified in a review or audit to the satisfaction of
that [the] commissioner, that [the] department may sanction the center in accordance
with department [board] rules.

Sec. 534.036. FINANCIAL AUDIT. (a) The executive commissioner [department]
shall prescribe procedures for financial audits of community centers. The executive com-
missioner [department] shall develop the procedures with the assistance of the state
agencies and departments that contract with community centers. The executive commis-
sioner [department] shall coordinate with each of those state agencies and departments
to incorporate each agency's financial and compliance requirements for a community
center into a single audit that meets the requirements of Section 534.068 or 534.121, as
appropriate. Before prescribing or amending the procedures, the executive commissioner
[departmet] shall set a deadline for those state agencies and departments to submit to
the executive commissioner [department] proposals relating to the financial audit
procedures. The procedures must be consistent with any requirements connected with
federal funding received by the community center. [The department may ftet .plm.n
the. predue wi-h the approva oLf the Health andi Hmn Sev~e CtLotmisit.]

(b) Each state agency or department that contracts with a community center shall
comply with the procedures developed under this section.

(c) The executive commissioner [departmen ] shall develop protocols for a state agency
or department to conduct additional financial audit activities of a community center. [A
state ageney or d p.trm..t m ,,t .. ... ... additional finan.ial audit ativiti. . of ft
eomnt eete without the aproval of the Health and Human Bcriee Gomisin

Sec. 534.037. PROGRAM AUDIT. (a) The executive commissioner [departtnen.] shall
coordinate with each state agency or department that contracts with a community
center to prescribe procedures based on risk assessment for coordinated program audits
of the activities of a community center. [The dpart nt my not implment the
preeedures wvithout the approv;al of the Health and Huaft Sevie Gomsin The
procedures must be consistent with any requirements connected with federal funding
received by the community center.

(b) A program audit of a community center must be performed in accordance with
procedures developed under this section.

(c) This section does not prohibit a state agency or department or an entity providing
funding to a community center from investigating a complaint against or performing ad-
ditional contract monitoring of a community center.

(d) A program audit under this section must evaluate:

(1) the extent to which the community center is achieving the desired results or
benefits established by the legislature or by a state agency or department;

(2) the effectiveness of the community center's organizations, programs, activities,
or functions; and

582

Ch. 1, § 3.1336



84th LEGISLATURE-REGULAR SESSION

(3) whether the community center is in compliance with applicable laws.

Sec. 534.038. APPOINTMENT OF MANAGER OR MANAGEMENT TEAM. (a) Each
appropriate [The] commissioner may appoint a manager or management team to man-
age and operate a community center if the commissioner finds that the center or an of-
ficer or employee of the center:

(1) intentionally, recklessly, or negligently failed to discharge the center's duties
under a contract with that [the] department;

(2) misused state or federal money;
(3) engaged in a fraudulent act, transaction, practice, or course of business;
(4) endangers or may endanger the life, health, or safety of a person served by the

center;
(5) failed to keep fiscal records or maintain proper control over center assets as

prescribed by Chapter 783, Government Code;

(6) failed to respond to a deficiency in a review or audit;
(7) substantially failed to operate within the functions and purposes defined in the

center's plan; or
(8) otherwise substantially failed to comply with this subchapter or rules of that

department [ruteel.

(b) Each appropriate [The] department shall give written notification to the center
and local agency or combination of agencies responsible for making appointments to the
local board of trustees regarding:

(1) the appointment of the manager or management team; and
(2) the circumstances on which the appointment is based.

(c) Each appropriate [The] commissioner may require the center to pay costs incurred
by the manager or management team.

(d) The center may appeal a [the] commissioner's decision to appoint a manager or
management team as prescribed by rules of that department [board-r-le]. The filing of a
notice of appeal stays the appointment unless the commissioner based the appointment
on a finding under Subsection (a)(2) or (4).

Sec. 534.039. POWERS AND DUTIES OF MANAGEMENT TEAM. (a) As each ap-
propriate [the] commissioner determines for each appointment, a manager or manage-
ment team appointed under Section 534.038 may:

(1) evaluate, redesign, modify, administer, supervise, or monitor a procedure, opera-
tion, or the management of a community center;

(2) hire, supervise, discipline, reassign, or terminate the employment of a center
employee;

(3) reallocate a resource and manage an asset of the center;
(4) provide technical assistance to an officer or employee of the center;

(5) require or provide staff development;

(6) require that a financial transaction, expenditure, or contract for goods and ser-
vices must be approved by the manager or management team;

(7) redesign, modify, or terminate a center program or service;

(8) direct the executive director, local board of trustees, chief financial officer, or a
fiscal or program officer of the center to take an action;

(9) exercise a power or duty of an officer or employee of the center; or

(10) make a recommendation to the local agency or combination of agencies
responsible for appointments to the local board of trustees regarding the removal of a
center trustee.

(b) The manager or management team shall supervise the exercise of a power or duty
by the local board of trustees.
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(c) The manager or management team shall report monthly to each appropriate [the]
commissioner and local board of trustees on actions taken.

(d) A manager or management team appointed under this section may not use an as-
set or money contributed by a county, municipality, or other local funding entity without
the approval of the county, municipality, or entity.

Sec. 534.040. RESTORING MANAGEMENT TO CENTER. (a) Each month, each ap-
propriate [the] commissioner shall evaluate the performance of a community center
managed by a manager or team appointed under Section 534.038 to determine the feasi-
bility of restoring the center's management and operation to a local board of trustees.

(b) The authority of the manager or management team continues until each appropri-
ate [the] commissioner determines that the relevant factors listed under Section
534.038(a) no longer apply.

(c) Following a determination under Subsection (b), each appropriate [the] commis-
sioner shall terminate the authority of the manager or management team and restore
authority to manage and operate the center to the center's authorized officers and
employees.

SUBCHAPTER B. COMMUNITY-BASED MENTAL HEALTH SERVICES

Sec. 534.051. DEFINITIONS. In this subchapter:

(1) "Commissioner" means the commissioner of state health services.

(2) "Department" means the Department of State Health Services.

Sec. 534.052. RULES AND STANDARDS. (a) The executive commissioner [board]
shall adopt rules, including standards, the executive commissioner [board] considers nec-
essary and appropriate to ensure the adequate provision of community-based mental
health [and mental retard.tion] services through a local mental health [or -lenta
retarda.tion] authority under this subchapter.

(b) The department shall send a copy of the rules to each local mental health [or
mental retardation] authority or other provider receiving contract funds as a local
mental health [or mentl retardat.on] authority or designated provider.

Sec. 534.053. REQUIRED COMMUNITY-BASED MENTAL HEALTH SERVICES.
(a) The department shall ensure that, at a minimum, the following services are avail-
able in each service area:

(1) 24-hour emergency screening and rapid crisis stabilization services;

(2) community-based crisis residential services or hospitalization;

(3) community-based assessments, including the development of interdisciplinary
treatment plans and diagnosis and evaluation services;

(4) [fami ppe. t . . r-iees, i-ei.din .resite e...

[(5) ease management seriea
[(6)] medication-related services, including medication clinics, laboratory monitoring,

medication education, mental health maintenance education, and the provision of
medication; and

(5) [(7)] psychosocial rehabilitation programs, including social support activities, in-
dependent living skills, and vocational training.

(b) The department shall arrange for appropriate community-based services[-inehtd-
the- assigment of a ...se maiiager,] to be available in each service area for each

person discharged from a department facility who is in need of care.

(c) To the extent that resources are available, the department shall:

(1) ensure that the services listed in this section are available for children, includ-
ing adolescents, as well as adults, in each service area;

(2) emphasize early intervention services for children, including adolescents, who
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meet the department's definition of being at high risk of developing severe emotional
disturbances or severe mental illnesses; and

(3) ensure that services listed in this section are available for defendants required
to submit to mental health treatment under Article 17.032 or Section 5(a) or 11(d),
Article 42.12, Code of Criminal Procedure.

Sec. 534.0535. JOINT DISCHARGE PLANNING. (a) The executive commissioner
[board] shall adopt, and the department shall enforce, rules that require continuity of
services and planning for patient [or-client] care between department facilities and local
mental health [or .. ntal retardation] authorities.

(b) At a minimum, the rules must require joint discharge planning between a depart-
ment facility and a local mental health [or .... talrtardation authority before a facility
discharges a patient [or-client or places the patient [or-cientl] on an extended furlough
with an intent to discharge.

(c) The local mental health [or m.ntal retrdation authority shall plan with the
department facility and determine the appropriate community services for the patient
[orcin].

(d) The local mental health [or mental retardation] authority shall arrange for the
provision of the services if department funds are to be used and may subcontract with or
make a referral to a local agency or entity.

Sec. 534.054. DESIGNATION OF PROVIDER. (a) The department shall identify
and contract with a local mental health [or mental retardatio] authority for each ser-
vice area to ensure that services are provided to patient [and client] populations
determined by the department. A local mental health [or mental .. rdaton] authority
shall ensure that services to address the needs of priority populations are provided as
required by the department and shall comply with the rules and standards adopted
under Section 534.052.

(c) The department may contract with a local agency or a private provider or organi-
zation to act as a designated provider of a service if the department:

(1) cannot negotiate a contract with a local mental health [or mental .ta.dation]
authority to ensureothat a specific required service for priority populations is available
in that service area; or

(2) determines that a local mental health [or, m.enta.l retardation] authority does not
have the capacity to ensure the availability of that service.

Sec. 534.055. CONTRACTS FOR CERTAIN COMMUNITY SERVICES. (a) [A
mental health or mental retardatin authority and a private provider shall seacotr.a..t
designcd by the department as amodel contract for th rosin o, sevie t0 t the o

1 1 1 nty level for personts wvith tnenttal retardationi ormental ilnes, iulding resde.ta
!~ies, if the co 1 t± ad invole th s fsaef so funds for which thc state has
iht responsbility.

[(b) The department shall dcom s model eontracts and shall retain copes
of simdel sst thct c m entral offiee of tha de..artment..

[(c) A model c.,itirat timust:

[(1) requirc that thc serviccs provided by the prvt prvie be based on thc

[() providc that a commuity based resideiitial faeilty that is a ftarniy home a
defined in Chaptcr 123, Huain Reore Codc may house onl a pesr with a dis-
ability as dcfincd in Section 128.002, Human Resottrees odc;

[(3) prol-rbit the use of the facility for purposes such as restitution1 eets hoe
for substanee abusers, or halfwaty houses, and

[(4) outline a dispuite. resolution predr.

[Ed)] The executive commissioner [departmnent] shall design a competitive procurement
or similar system that a mental health [or mcntal rctardation] authority shall use in
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awarding an initial contract for the provision of services at the community level for
persons with mental illness, including residential services, if the contract involves the use
of state money or money for which the state has oversight responsibility [under-this
sedton].

(b) [(e)] The system must require that each local mental health [or mental retarda
tion] authority:

(1) ensure public participation in the authority's decisions regarding whether to
provide or to contract for a service;

(2) make a reasonable effort to give notice of the intent to contract for services to
each potential private provider in the local service area of the authority; and

(3) review each submitted proposal and award the contract to the applicant that the
authority determines has made the lowest and best bid to provide the needed services.
(c) [(4] Each local mental health for m.etal .ta 1 dat.. I authority, in determining the

lowest and best bid, shall consider any relevant information included in the authority's
request for bid proposals, including:

(1) price;
(2) the ability of the bidder to perform the contract and to provide the required ser-

vices;
(3) whether the bidder can perform the contract or provide the services within the

period required, without delay or interference;

(4) the bidder's history of compliance with the laws relating to the bidder's business
operations and the affected services and whether the bidder is currently in compli-
ance;

(5) whether the bidder's financial resources are sufficient to perform the contract
and to provide the services;

(6) whether necessary or desirable support and ancillary services are available to
the bidder;

(7) the character, responsibility, integrity, reputation, and experience of the bidder;

(8) the quality of the facilities and equipment available to or proposed by the bid-
der;

(9) the ability of the bidder to provide continuity of services; and
(10) the ability of the bidder to meet all applicable written departmental policies,

principles, and regulations.

Sec. 534.056. COORDINATION OF ACTITIES. A local mental health [or mental
retard.ation] authority shall coordinate its activities with the activities of other appropri-
ate agencies that provide care and treatment for persons with drug or alcohol problems.

Sec. 534.058. STANDARDS OF CARE. (a) The executive commissioner [.epaimen ]i.jl
shall develop standards of care for the services provided by a local mental health [or
mental retardation] authority and its subcontractors under this subchapter.

(b) The standards must be designed to ensure that the quality of the community-
based mental health services is consistent with the quality of care available in depart-
ment facilities.

(c) In conjunction with local mental health [o .... tal r.....dati] authorities, the ex-
ecutive commissioner [department] shall review the standards biennially to determine if
each standard is necessary to ensure the quality of care.

Sec. 534.059. CONTRACT COMPLIANCE FOR LOCAL AUTHORITIES. (a) The
department shall evaluate a local mental health [or m.ntal et.. dation authority's
compliance with its contract to ensure the provision of specific services to priority
populations.

(b) If, by a date set by the commissioner, a local mental health [or fnental retardation]
authority fails to comply with its contract to ensure the provision of services to the satis-
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faction of the commissioner, the department may impose a sanction as provided by the
applicable contract rule until the dispute is resolved. The department shall notify the
authority in writing of the department's decision to impose a sanction.

(c) A local mental health [or mental retardation] authority may appeal the
department's decision to impose a sanction on the authority. The executive commissioner
[board] by rule shall prescribe the appeal procedure.

(d) The filing of a notice of appeal stays the imposition of the department's decision to
impose a sanction except when an act or omission by a local mental health [or-mental
retardation] authority is endangering or may endanger the life, health, welfare, or safety
of a person.

(e) While an appeal under this section is pending, the department may limit general
revenue allocations to a local mental health [or mental retardation] authority to monthly
distributions.

Sec. 534.060. PROGRAM AND SERVICE MONITORING AND REVIEW OF LOCAL
AUTHORITIES. (a) The department shall develop mechanisms for monitoring the ser-
vices provided by a local mental health [or mental retardation] authority.

(b) The department shall review the program quality and program performance results
of a local mental health [or mrntal r.ta.datn.] authority in accordance with a risk as-
sessment and evaluation system appropriate to the authority's contract requirements.
The department may determine the scope of the review.

(c) A contract between a local mental health [or meutal ietatt 1  authority and the
department must authorize the department to have unrestricted access to all facilities,
records, data, and other information under the control of the authority as necessary to
enable the department to audit, monitor, and review the financial and program activities
and services associated with department funds.

Sec. 534.0601. COORDINATED PROGRAM AUDITS OF LOCAL AUTHORITIES.
(a) The executive commissioner [departm.ent] shall coordinate with each agency or
department of the state that contracts with a local mental health [or me,,tal retardation]
authority to prescribe procedures for a coordinated program audit of the authority. The
procedures must be:

(1) consistent with the requirements for the receipt of federal funding by the author-
ity; and

(2) based on risk assessment.

(b) A program audit must evaluate:

(1) the extent to which a local mental health [or mental retardato n] authority is
achieving the results or benefits established by an agency or department of the state
or by the legislature;

(2) the effectiveness of the authority's organization, program, activities, or func-
tions; and

(3) the authority's compliance with law.

(c) A program audit of a local mental health [or mntal .tairdatin..] authority must be
performed in accordance with the procedures prescribed under this section.

(d) The department may not implement a procedure for a program audit under this
section without the approval of the executive commissioner [Health and Human Ser iees
Gom ].ission].

(e) This section does not prohibit an agency, department, or other entity providing
funding to a local mental health [or mental retardation] authority from investigating a
complaint against the authority or performing additional contract monitoring of the
authority.

Sec. 534.0602. FINANCIAL AUDITS OF LOCAL AUTHORITIES. (a) The executive
commissioner [4epatAneft j shall prescribe procedures for a financial audit of a local
mental health [or mental retardation] authority. The procedures must be consistent with
requirements for the receipt of federal funding by the authority.
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(b) The executive commissioner [department shall develop the procedures with the as-
sistance of each agency or department of the state that contracts with a local mental
health [or mental retardation] authority. The executive commissioner [departmen ] shall
incorporate each agency's or department's financial or compliance requirements for an
authority into a single audit that meets the requirements of Section 534.068.

(c) Before prescribing or amending a procedure under this section, the executive com-
missioner [department] must set a deadline for agencies and departments of the state
that contract with local mental health [and mental .tardation] authorities to submit
proposals relating to the procedure.

(d) An agency or department of the state that contracts with a local mental health [or
mental retardation] authority must comply with a procedure developed under this
section.

(e) The department may not implement a procedure under this section without the
approval of the executive commissioner [H-ealth and Hua., , Se.c ----:--' -

Sec. 534.0603. ADDITIONAL FINANCIAL AUDIT ACTIVITY. (a) The executive
commissioner [departmen ] shall develop protocols for an agency or department of the
state to conduct additional financial audit activities of a local mental health [or mental
retardation] authority.

(b) An agency or department of the state may not conduct additional financial audit
activities relating to a local mental health [or mental retardatio ] authority without the
approval of the executive commissioner [Health and Huma., &...... Gommisson].

(c) This section, and a protocol developed under this section, do not apply to an audit
conducted under Chapter 321, Government Code.

Sec. 534.061. PROGRAM AND SERVICE MONITORING AND REVIEW OF
CERTAIN COMMUNITY SERVICES. (a) [Th. d....at shall do evlp m .hain .

fo eieial monitoring th erie .aofuaproviddrwho eont. aeto with a lea mnatl
health or mental retatrdation auithority to prvd oat vie.vo r pero.. with met
retdtion or m ntal illness at the eo .uity le;vel, 1nJludin6 t vidvntialft! sevi.ao. it

state funds or fuinds for which the state has oversight .responsibility are used to pay-fr
at least pat of the seriees.

[(b] The local mental health [or mental retardation] authority shall monitor the ser-
vices of a provider who contracts with the authority to provide services for persons with
mental illness to ensure that the provider is delivering the services in a manner consis-
tent with the provider's contract.

(b) [Ee)] Each provider contract involving the use of state funds or funds for which the
state has oversight responsibility must authorize the local mental health [or mental
retardation] authority or the authority's designee and the department or the
department's designee to have unrestricted access to all facilities, records, data, and
other information under the control of the provider as necessary to enable the depart-
ment to audit, monitor, and review the financial and program activities and services as-
sociated with the contract.

(c) [(4)] The department may withdraw funding from a local mental health [or-mental
retardation] authority that fails to cancel a contract with a provider involving the use of
state funds or funds for which the state has oversight responsibility if:

(1) the provider is not fulfilling its contractual obligations; and

(2) the authority has not taken appropriate action to remedy the problem in accor-
dance with department [board] rules.

(d) [(e)] The executive commissioner [board] by rule shall prescribe procedures a local
mental health [or al retardation] authority must follow in remedying a problem
with a provider.

Sec. 534.063. PEER REVIEW ORGANIZATION. The department shall assist a local
mental health [or mental retardation] authority in developing a peer review organiza-
tion to provide self-assessment of programs and to supplement department reviews
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under Section 534.060.

Sec. 534.064. CONTRACT RENEWAL. The executive commissioner may refuse to
renew a contract with a local mental health [or mental r.tardation] authority and may
select other agencies, entities, or organizations to be the local mental health [or-mental
retardation] authority if the department's evaluation of the authority's performance
under Section 534.059 indicates that the authority cannot ensure the availability of the
specific services to priority populations required by the department and this subtitle.

Sec. 534.065. RENEWAL OF CERTAIN CONTRACTS FOR COMMUNITY
SERVICES. (a) A local mental health [or mental retardaton] authority shall review a
contract scheduled for renewal that:

(1) is between the authority and a private provider;

(2) is for the provision of mental health [or mental retardationl services at the com-
munity level, including residential services; and

(3) involves the use of state funds or funds for which the state has oversight
responsibility.

(b) The local mental health [or mental retardation] authority may renew the contract
only if the contract meets the criteria provided by Section 533.016.

(c) The local mental health [or mental retardation] authority and private provider
shall negotiate a contract renewal at arm's [arms] length and in good faith.

(d) This section applies to a contract renewal regardless of the date on which the orig-
inal contract was initially executed.

Sec. 534.066. LOCAL MATCH REQUIREMENT. (a) The department shall include
in a contract with a local mental health [or menjtal .tardation] authority a requirement
that some or all of the state funds the authority receives be matched by local support in
an amount or proportion jointly agreed to by the department and the authority's board
of trustees and based on the authority's financial capability and its overall commitment
to other mental health [or men.tal .t..dati ] programs, as appropriate.

(b) [The department shall establish, for community sen.ie0 divisons of .departmnt

facilities that provde eommunity based se 0 1 . .redtnder this subchatpter, a loa
match requirement that is eensotait with the1 reganrmnt applied to other local
m~ental health or mental retardation atithoritle0 .

[(e] Patient fee income, third-party insurance income, services and facilities
contributed by the local mental health [or mental retardaton] authority, contributions
by a county or municipality, and other locally generated contributions, including local
tax funds, may be counted when calculating the local support for a local mental health
[or m.tal retardaton] authority. The department may disallow or reduce the value of
services claimed as support.

Sec. 534.067. FEE COLLECTION POLICY. The executive commissioner [depart
ment] shall establish a uniform fee collection policy for all local mental health [or mental
retavdatian] authorities that is equitable, provides for collections, and maximizes
contributions to local revenue.

Sec. 534.0675. NOTICE OF DENIAL, REDUCTION, OR TERMINATION OF
SERVICES. The executive commissioner [board] by rule, in cooperation with local mental
health [and m.ntal retardation] authorities, consumers, consumer advocates, and ser-
vice providers, shall establish a uniform procedure that each local mental health [or
menttal rear dation ] authority shall use to notify consumers in writing of the denial, in-
voluntary reduction, or termination of services and of the right to appeal those decisions.

Sec. 534.068. AUDITS. (a) As a condition to receiving funds under this subtitle, a lo-
cal mental health [and mental retardatio] authority other than a state facility
designated as an authority must annually submit to the department a financial and
compliance audit prepared by a certified public accountant or public accountant licensed
by the Texas State Board of Public Accountancy. To ensure the highest degree of inde-
pendence and quality, the local mental health [ornmntal retardation authority shall
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use an invitation-for-proposal process as prescribed by the executive commissioner
[department] to select the auditor.

(a-i) The audit required under Subsection (a) may be published electronically on the
local mental health [an] authority's Internet website. An authority that electronically
publishes an audit under this subsection shall notify the department that the audit is
available on the authority's Internet website on or before the date the audit is due.

(b) The audit must meet the minimum requirements as shall be, and be in the form
and in the number of copies as may be, prescribed by the executive commissioner [depart-
ment], subject to review and comment by the state auditor.

(c) The local mental health [or mental retardaton] authority shall file the required
number of copies of the audit report with the department by the date prescribed by the
executive commissioner [department]. From the copies filed with the department, copies
of the report shall be submitted to the governor and Legislative Budget Board.

(d) The local mental health [or mental retardation] authority shall either approve or
refuse to approve the audit report. If the authority refuses to approve the report, the
authority shall include with the department's copies a statement detailing the reasons
for refusal.

(e) The commissioner and state auditor have access to all vouchers, receipts, journals,
or other records the commissioner or auditor considers necessary to review and analyze
the audit report.

(f) The department shall annually submit to the governor, Legislative Budget Board,
and Legislative Audit Committee a summary of the significant findings identified during
the department's reviews of fiscal audit activities.

(g) The report required under Subsection (f) may be published electronically on the
department's Internet website. The department shall notify each entity entitled to
receive a copy of the report that the report is available on the department's Internet
website on or before the date the report is due.

Sec. 534.069. CRITERIA FOR PROVIDING FUNDS FOR START-UP COSTS.
(a) The executive commissioner [board] by rule shall develop criteria to regulate the pro-
vision of payment to a private provider for start-up costs associated with the develop-
ment of residential and other community services for persons with mental illness [or

(b) The criteria shall provide that start-up funds be awarded only as a last resort and
shall include provisions relating to:

(1) the purposes for which start-up funds may be used;

(2) the ownership of capital property and equipment obtained by the use of start-up
funds; and

(3) the obligation of the private provider to repay the start-up funds awarded by the
department by direct repayment or by providing services for a period agreed to by the
parties.

Sec. 534.070. USE OF PROSPECTIVE PAYMENT FUNDS. (a) Each local mental
health [or mental rtardaion] authority that receives prospective payment funds shall
submit to the department a quarterly report that clearly identifies how the provider or
program used the funds during the preceding fiscal quarter.

(b) The executive commissioner [board] by rule shall prescribe the form of the report,
the specific information that must be included in the report, and the deadlines for
submitting the report.

(c) The department may not provide prospective payment funds to a local mental
health [or m..tal retardation] authority that fails to submit the quarterly reports
required by this section.

(d) In this section, "prospective payment funds" means money the department
prospectively provides to a local mental health [or mntal retrdation] authority to
provide community services to certain persons with [m.ntal retardation or]. mental
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illness.

Sec. 534.071. ADVISORY COMMITTEE. A local mental health [r mentare
tiof] authority may appoint a committee to advise its governing board on a matter relat-
ing to the oversight and provision of mental health [and mental retardation] services.
The appointment of a committee does not relieve the authority's governing board of a
responsibility prescribed by this subtitle.

SUBCHAPTER B-1. COMMUNITY-BASED INTELLECTUAL DISABILITY

SERVICES

Sec. 534.101. DEFINITIONS. In this subchapter:

(1) "Commissioner" means the commissioner of aging and disability services.

(2) "Department" means the Department of Aging and Disability Services.

(3) "Department facility" means a state supported living center, including the ICF-
IID component of the Rio Grande State Center.

Sec. 534.102. RULES AND STANDARDS. (a) The executive commissioner shall
adopt rules, including standards, the executive commissioner considers necessary and ap-
propriate to ensure the adequate provision of community-based intellectual disability ser-
vices through a local intellectual and developmental disability authority under this
subchapter.

(b) The department shall send a copy of the rules to each local intellectual and
developmental disability authority or other provider receiving contract funds as a local
intellectual and developmental disability authority or designated provider.

Sec. 534.103. REQUIRED COMMUNITY-BASED INTELLECTUAL DISABILITY
SERVICES. (a) The department shall ensure that, at a minimum, the following services
are available in each service area:

(1) community-based assessments, including diagnosis and evaluation services;

(2) respite care; and

(3) case management services.

(b) The department shall arrange for appropriate community-based services, including
the assignment of a case manager, to be available in each service area for each person
discharged from a department facility who is in need of care.

(c) To the extent that resources are available, the department shall ensure that the ser-
vices listed in this section are available for children, including adolescents, as well as
adults, in each service area.

Sec. 534.104. JOINT DISCHARGE PLANNING. (a) The executive commissioner
shall adopt, and the department shall enforce, rules that require continuity of services
and planning for client care between department facilities and local intellectual and
developmental disability authorities.

(b) At a minimum, the rules must require joint discharge planning between a depart-
ment facility and a local intellectual and developmental disability authority before a fa-
cility discharges a client or places the client on an extended furlough with an intent to
discharge.

(c) The local intellectual and developmental disability authority shall plan with the
department facility and determine the appropriate community services for the client.

(d) The local intellectual and developmental disability authority shall arrange for the
provision of the services if department funds are to be used and may subcontract with or
make a referral to a local agency or entity.

Sec. 534.105. DESIGNATION OF PROVIDER. (a) The department shall identify and
contract with a local intellectual and developmental disability authority for each service
area to ensure that services are provided to client populations determined by the
department. A local intellectual and developmental disability authority shall ensure that
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services to address the needs of priority populations are provided as required by the
department and shall comply with the rules and standards adopted under Section
534.102.

(b) The department may contract with a local agency or a private provider or organiza-
tion to act as a designated provider of a service if the department:

(1) cannot negotiate a contract with a local intellectual and developmental disability
authority to ensure that a specific required service for priority populations is available
in that service area; or

(2) determines that a local intellectual and developmental disability authority does
not have the capacity to ensure the availability of that service.

Sec. 534.106. CONTRACTS FOR CERTAIN COMMUNITY SERVICES. (a) The ex-
ecutive commissioner shall design a competitive procurement or similar system that an
intellectual and developmental disability authority shall use in awarding an initial
contract for the provision of services at the community level for persons with an intel-
lectual disability, including residential services, if the contract involves the use of state
money or money for which the state has oversight responsibility.

(b) The system must require that each local intellectual and developmental disability
authority:

(1) ensure public participation in the authority's decisions regarding whether to
provide or to contract for a service;

(2) make a reasonable effort to give notice of the intent to contract for services to each
potential private provider in the local service area of the authority; and

(3) review each submitted proposal and award the contract to the applicant that the
authority determines has made the lowest and best bid to provide the needed services.

(c) Each local intellectual and developmental disability authority, in determining the
lowest and best bid, shall consider any relevant information included in the authority's
request for bid proposals, including:

(1) price;

(2) the ability of the bidder to perform the contract and to provide the required ser-
vices;

(3) whether the bidder can perform the contract or provide the services within the pe-
riod required, without delay or interference;

(4) the bidder's history of compliance with the laws relating to the bidder's business
operations and the affected services and whether the bidder is currently in compliance;

(5) whether the bidder's financial resources are sufficient to perform the contract and
to provide the services;

(6) whether necessary or desirable support and ancillary services are available to the
bidder;

(7) the character, responsibility, integrity, reputation, and experience of the bidder;

(8) the quality of the facilities and equipment available to or proposed by the bidder;

(9) the ability of the bidder to provide continuity of services; and

(10) the ability of the bidder to meet all applicable written departmental policies,
principles, and regulations.

Sec. 534.107. COORDINATION OF ACTIVITIES. A local intellectual and develop-
mental disability authority shall coordinate its activities with the activities of other ap-
propriate agencies that provide care and treatment for persons with drug or alcohol
problems.

Sec. 534.1075 []84.057 . RESPITE CARE. (a) The executive commissioner [beaft]
shall adopt rules relating to the provision of respite care and shall develop a system to
reimburse providers of in-home respite care.

(b) The rules must:
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(1) encourage the use of existing local providers;

(2) encourage family participation in the choice of a qualified provider;
(3) establish procedures necessary to administer this section, including procedures

for:
(A) determining the amount and type of in-home respite care to be authorized;

(B) reimbursing providers;

(C) handling appeals from providers;
(D) handling complaints from recipients of in-home respite care;

(E) providing emergency backup for in-home respite care providers; and
(F) advertising for, selecting, and training in-home respite care providers; and

(4) specify the conditions and provisions under which a provider's participation in
the program can be canceled.

(c) The executive commissioner [board] shall establish service and performance stan-
dards for department facilities and designated providers to use in operating the in-home
respite care program. The executive commissioner [board] shall establish the standards
from- information obtained from the families of [patiets-and] clients receiving in-home
respite care and from providers of in-home respite care. The executive commissioner
[board] may obtain the information at a public hearing or from an advisory group.

(d) The service and performance standards established by the executive commissioner
[board] under Subsection (c) must:

(1) prescribe minimum personnel qualifications the executive commissioner [board]
determines are necessary to protect health and safety;

(2) establish levels of personnel qualifications that are dependent on the needs of
the [patient -oI client; and

(3) permit a health professional with a valid Texas practitioner's license to provide
care that is consistent with the professional's training and license without requiring
additional training unless the executive commissioner [board] determines that ad-
ditional training is necessary.

Sec. 534.108. STANDARDS OF CARE. (a) The executive commissioner shall develop
standards of care for the services provided by a local intellectual and developmental dis-
ability authority and its subcontractors under this subchapter.

(b) The standards must be designed to ensure that the quality of community-based
intellectual disability services is consistent with the quality of care available in depart-
ment facilities.

(c) In conjunction with local intellectual and developmental disability authorities, the
executive commissioner shall review the standards biennially to determine if each stan-
dard is necessary to ensure the quality of care.

Sec. 534.109. CONTRACT COMPLIANCE FOR LOCAL AUTHORITIES. (a) The
department shall evaluate a local intellectual and developmental disability authority's
compliance with its contract to ensure the provision of specific services to priority
populations.

(b) If, by a date set by the commissioner, a local intellectual and developmental dis-
ability authority fails to comply with its contract to ensure the provision of services to the
satisfaction of the commissioner, the department may impose a sanction as provided by
the applicable contract rule until the dispute is resolved. The department shall notify the
authority in writing of the department's decision to impose a sanction.

(c) A local intellectual and developmental disability authority may appeal the
department's decision to impose a sanction on the authority. The executive commissioner
by rule shall prescribe the appeal procedure.

(d) The filing of a notice of appeal stays the imposition of the department's decision to
impose a sanction except when an act or omission by a local intellectual and
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developmental disaility authority is endangering or may endanger the life, health,
welfare, or safety of a person.

(e) While an appeal under this section is pending, the department may limit general
revenue allocations to a local intellectual and developmental disability authority to
monthly distributions.

Sec. 534.110. PROGRAM AND SERVICE MONITORING AND REVIEW OF LOCAL
AUTHORITIES. (a) The department shall develop mechanisms for monitoring the ser-
vices provided by a local intellectual and developmental disability authority.

(b) The department shall review the program quality and program performance results
of a local intellectual and developmental disability authority in accordance with a risk
assessment and evaluation system appropriate to the authority's contract requirements.
The department may determine the scope of the review.

(c) A contract between a local intellectual and developmental disability authority and
the department must authorize the department to have unrestricted access to all facilities,
records, data, and other information under the control of the authority as necessary to en-
able the department to audit, monitor, and review the financial and program activities
and services associated with department funds.

Sec. 534.111. COORDINATED PROGRAM AUDITS OF LOCAL AUTHORITIES.
(a) The executive commissioner shall coordinate with each agency or department of the
state that contracts with a local intellectual and developmental disability authority to
prescribe procedures for a coordinated program audit of the authority. The procedures
must be:

(1) consistent with the requirements for the receipt of federal funding by the author-

ity; and

(2) based on risk assessment.

(b) A program audit must evaluate:

(1) the extent to which a local intellectual and developmental disability authority is
achieving the results or benefits established by an agency or department of the state or
by the legislature;

(2) the effectiveness of the authority's organization, program, activities, or functions;

and

(3) the authority's compliance with law.

(c) A program audit of a local intellectual and developmental disability authority must
be performed in accordance with the procedures prescribed under this section.

(d) The department may not implement a procedure for a program audit under this
section without the approval of the executive commissioner.

(e) This section does not prohibit an agency, department, or other entity providing
funding to a local intellectual and developmental disability authority from investigating
a complaint against the authority or performing additional contract monitoring of the
authority.

Sec. 534.112. FINANCIAL AUDITS OF LOCAL AUTHORITIES. (a) The executive
commissioner shall prescribe procedures for a financial audit of a local intellectual and
developmental disability authority. The procedures must be consistent with requirements
for the receipt of federal funding by the authority.

(b) The executive commissioner shall develop the procedures with the assistance of each
agency or department of the state that contracts with a local intellectual and
developmental disability authority. The executive commissioner shall incorporate each
agency's or department's financial or compliance requirements for an authority into a
single audit that meets the requirements of Section 534.121.

(c) Before prescribing or amending a procedure under this section, the executive com-
missioner must set a deadline for agencies and departments of the state that contract
with local intellectual and developmental disability authorities to submit proposals relat-
ing to the procedure.
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(d) An agency or department of the state that contracts with a local intellectual and
developmental disability authority must comply with a procedure developed under this
section.

(e) The department may not implement a procedure under this section without the ap-
proval of the executive commissioner.

Sec. 534.113. ADDITIONAL FINANCIAL AUDIT ACTIVITY. (a) The executive com-
missioner shall develop protocols for an agency or department of the state to conduct ad-
ditional financial audit activities of a local intellectual and developmental disability
authority.

(b) An agency or department of the state may not conduct additional financial audit
activities relating to a local intellectual and developmental disability authority without
the approval of the executive commissioner.

(c) This section, and a protocol developed under this section, do not apply to an audit
conducted under Chapter 321, Government Code.

Sec. 534.114. PROGRAM AND SERVICE MONITORING AND REVIEW OF
CERTAIN COMMUNITY SERVICES. (a) The local intellectual and developmental dis-
ability authority shall monitor the services of a provider who contracts with the authority
to provide services to persons with an intellectual disability to ensure that the provider is
delivering the services in a manner consistent with the provider's contract.

(b) Each provider contract involving the use of state funds or funds for which the state
has oversight responsibility must authorize the local intellectual and developmental dis-
ability authority or the authority's designee and the department or the department's
designee to have unrestricted access to all facilities, records, data, and other information
under the control of the provider as necessary to enable the department to audit, monitor,
and review the financial and program activities and services associated with the contract.

(c) The department may withdraw funding from a local intellectual and developmental
disability authority that fails to cancel a contract with a provider involving the use of
state funds or funds for which the state has oversight responsibility if."

(1) the provider is not fulfilling its contractual obligations; and

(2) the authority has not taken appropriate action to remedy the problem in accor-
dance with department rules.

(d) The executive commissioner by rule shall prescribe procedures a local intellectual
and developmental disability authority must follow in remedying a problem with a
provider.

Sec. 534.115. PEER REVIEW ORGANIZATION. The department shall assist a local
intellectual and developmental disability authority in developing a peer review organiza-
tion to provide self-assessment of programs and to supplement department reviews under
Section 534.110.

Sec. 534.116. CONTRACT RENEWAL. The executive commissioner may refuse to
renew a contract with a local intellectual and developmental disability authority and
may select other agencies, entities, or organizations to be the local intellectual and
developmental disability authority if the department's evaluation of the authority's per-
formance under Section 534.109 indicates that the authority cannot ensure the. avail-
ability of the specific services to priority populations required by the department and this
subtitle.

Sec. 534.117. RENEWAL OF CERTAIN CONTRACTS FOR COMMUNITY
SERVICES. (a) A local intellectual and developmental disability authority shall review a
contract scheduled for renewal that:

(1) is between the authority and a private provider;

(2) is for the provision of intellectual disability services at the community level,
including residential services; and

(3) involves the use of state funds or funds for which the state has oversight
responsibility.
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(b) The local intellectual and developmental disability authority may renew the
contract only if the contract meets the criteria provided by Section 533A.016.

(c) The local intellectual and developmental disability authority and private provider
shall negotiate a contract renewal at arm's length and in good faith.

(d) This section applies to a contract renewal regardless of the date on which the origi-
nal contract was initially executed.

Sec. 534.118. LOCAL MATCH REQUIREMENT. (a) The department shall include in
a contract with a local intellectual and developmental disability authority a requirement
that some or all of the state funds the authority receives be matched by local support in
an amount or proportion jointly agreed to by the department and the authority's board of
trustees and based on the authority's financial capability and its overall commitment to
other intellectual disability programs, as appropriate.

(b) Client fee income, third-party insurance income, services and facilities contributed
by the local intellectual and developmental disability authority, contributions by a county
or municipality, and other locally generated contributions, including local tax funds, may
be counted when calculating the local support for a local intellectual and developmental
disability authority. The department may disallow or reduce the value of services claimed
as support.

Sec. 534.119. FEE COLLECTION POLICY. The executive commissioner shall estab-
lish a uniform fee collection policy for all local intellectual and developmental disability
authorities that is equitable, provides for collections, and maximizes contributions to lo-
cal revenue.

Sec. 534.120. NOTICE OF DENIAL, REDUCTION, OR TERMINATION OF
SERVICES. The executive commissioner by rule, in cooperation with local intellectual
and developmental disability authorities, consumers, consumer advocates, and service
providers, shall establish a uniform procedure that each local intellectual and
developmental disability authority shall use to notify consumers in writing of the denial,
involuntary reduction, or termination of services and of the right to appeal those decisions.

Sec. 534.121. AUDITS. (a) As a condition to receiving funds under this subtitle, a lo-
cal intellectual and developmental disability authority other than a state facility
designated as an authority must annually submit to the department a financial and
compliance audit prepared by a certified public accountant or public accountant licensed
by the Texas State Board of Public Accountancy. To ensure the highest degree of indepen-
dence and quality, the local intellectual and developmental disability authority shall use
an invitation-for-proposal process as prescribed by the executive commissioner to select
the auditor.

(a-1) The audit required under Subsection (a) may be published electronically on the
local intellectual and developmental disability authority's Internet website. An authority
that electronically publishes an audit under this subsection shall notify the department
that the audit is available on the authority's Internet website on or before the date the
audit is due.

(b) The audit must meet the minimum requirements as shall be, and be in the form
and in the number of copies as may be, prescribed by the executive commissioner, subject
to review and comment by the state auditor.

(c) The local intellectual and developmental disability authority shall file the required
number of copies of the audit report with the department by the date prescribed by the ex-
ecutive commissioner. From the copies filed with the department, copies of the report 'shall
be submitted to the governor and Legislative Budget Board.

(d) The local intellectual and developmental disability authority shall either approve
or refuse to approve the audit report. If the authority refuses to approve the report, the
authority shall include with the department's copies a statement detailing the reasons for
refusal.

(e) The commissioner and state auditor have access to all vouchers, receipts, journals,
or other records the commissioner or auditor considers necessary to review and analyze
the audit report.
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(t) The department shall annually submit to the governor, Legislative Budget Board,
and Legislative Audit Committee a summary of the significant findings identified during
the department's reviews of fiscal audit activities.

(g) The report required under Subsection (9 may be published electronically on the
department's Internet website. The department shall notify each entity entitled to receive
a copy of the report that the report is available on the department's Internet website on or
before the date the report is due.

Sec. 534.122. CRITERIA FOR PROVIDING FUNDS FOR START-UP COSTS.
(a) The executive commissioner by rule shall develop criteria to regulate the provision of
payment to a private provider for start-up costs associated with the development of resi-
dential and other community services for persons with an intellectual disability.

(b) The criteria shall provide that start-up funds be awarded only as a last resort and
shall include provisions relating to:

(1) the purposes for which start-up funds may be used;

(2) the ownership of capital property and equipment obtained by the use of start-up
funds; and

(3) the obligation of the private provider to repay the start-up funds awarded by the
department by direct repayment or by providing services for a period agreed to by the
parties.

Sec. 534.123. USE OF PROSPECTIVE PAYMENT FUNDS. (a) Each local intel-
lectual and developmental disability authority that receives prospective payment funds
shall submit to the department a quarterly report that clearly identifies how the provider
or program used the funds during the preceding fiscal quarter.

(b) The executive commissioner by rule shall prescribe the form of the report, the
specific information that must be included in the report, and the deadlines for submitting
the report.

(c) The department may not provide prospective payment funds to a local intellectual
and developmental disability authority that fails to submit the quarterly reports required
by this section.

(d) In this section, "prospective payment funds" means money the department
prospectively provides to a local intellectual and developmental disability authority to
provide community services to certain persons with an intellectual disability.

Sec. 534.124. ADVISORY COMMITTEE. A local intellectual and developmental dis-
ability authority may appoint a committee to advise its governing board on a matter re-
lating to the oversight and provision of intellectual disability services. The appointment
of a committee does not relieve the authority's governing board of a responsibility
prescribed by this subtitle.

SUBCHAPTER C. HEALTH MAINTENANCE ORGANIZATIONS

Sec. 534.151 [684.01]. HEALTH MAINTENANCE ORGANIZATION CERTIFICATE
OF AUTHORITY. (a) One or more community centers may create or operate a nonprofit
corporation pursuant to the laws of this state for the purpose of accepting capitated or
other at-risk payment arrangements for the provision of services designated in a plan
approved by each appropriate [the] department under Subchapter A.

(b) Before a nonprofit corporation organized or operating under Subsection (a) accepts
or enters into any capitated or other at-risk payment arrangement for services
designated in a plan approved by each appropriate [the] department under Subchapter
A, the nonprofit corporation must obtain the appropriate certificate of authority from the
Texas Department of Insurance to operate as a health maintenance organization pursu-
ant to Chapter 843, Insurance Code.

(c) Before submitting any bids, a nonprofit corporation operating under this
subchapter shall disclose in an open meeting the services to be provided by the com-
munity center through any capitated or other at-risk payment arrangement by the non-

Ch. 1, § 3.1336



84th LEGISLATURE-REGULAR SESSION

profit corporation. Notice of the meeting must be posted in accordance with Sections
551.041, 551.043, and 551.054, Government Code. Each appropriate [The] department
shall verify that the services provided under any capitated or other at-risk payment ar-
rangement are within the scope of services approved by each appropriate [te] depart-
ment in each community center's plan required under Subchapter A.

(d) The board of the nonprofit corporation shall:

(1) provide for public notice of the nonprofit corporation's intent to submit a bid to
provide or arrange services through a capitated or other at-risk payment arrangement
through placement as a board agenda item on the next regularly scheduled board
meeting that allows at least 15 days' public review of the plan; and

(2) provide an opportunity for public comment on the services to be provided through
such arrangements and on the consideration of local input into the plan.

(e) The nonprofit corporation shall provide:

(1) public notice before verification and disclosure of services to be provided by the
community center through any capitated or other at-risk payment arrangements by
the nonprofit corporation;

(2) an opportunity for public comment on the community center services within the
capitated or other at-risk payment arrangements offered by the nonprofit corporation;

(3) published summaries of all relevant documentation concerning community
center services arranged through the nonprofit corporation, including summaries of
any similar contracts the nonprofit corporation has entered into; and

(4) public access and review of all relevant documentation.

(f) A nonprofit corporation operating under this subchapter:

(1) is subject to the requirements of Chapters 551 and 552, Government Code;

(2) shall solicit public input on the operations of the nonprofit corporation and allow
public access to information on the operations, including services, administration,
governance, revenues, and expenses, on request unless disclosure is expressly
prohibited by law or the information is confidential under law; and

(3) shall publish an annual report detailing the services, administration,
governance, revenues, and expenses of the nonprofit corporation, including the disposi-
tion of any excess revenues.

Sec. 534.152 [M449]. LAWS AND RULES. A nonprofit corporation created or oper-
ated under this subchapter that obtains and holds a valid certificate of authority as a
health maintenance organization may exercise the powers and authority and is subject
to the conditions and limitations provided by this subchapter, Chapter 843, Insurance
Code, the Texas Nonprofit Corporation Law as described by Section 1.008(d), Business
Organizations Code [Non Profit -. rporatio Aet (Artcle 196 1.01 et seq., Vernon's
Texas Civil St', tuts)], and rules of the Texas Department of Insurance.

Sec. 534.153 [534-49]. APPLICATION OF LAWS AND RULES. A health mainte-
nance organization created and operating under this subchapter is governed as, and is
subject to the same laws and rules of the Texas Department of Insurance as, any other
health maintenance organization of the same type. The commissioner of insurance may
adopt rules as necessary to accept funding sources other than the sources specified by
Section 843.405, Insurance Code, from a nonprofit health maintenance organization cre-
ated and operating under this subchapter, to meet the minimum surplus requirements
of that section.

Sec. 534.154 M444]. APPLICABILITY [APPLICATION] OF SPECIFIC LAWS.
(a) A nonprofit health maintenance organization created under Section 534.151 [&844G-]
is a health care provider that is a nonprofit health maintenance organization created
and operated by a community center for purposes of Section 84.007(e), Civil Practice and
Remedies Code. The nonprofit health maintenance organization is not a governmental
unit or a unit of local government, for purposes of Chapters 101 and 102, Civil Practice
and Remedies Code, respectively, or a local government for purposes of Chapter 791,
Government Code.
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(b) Nothing in this subchapter precludes one or more community centers from forming
a nonprofit corporation under Chapter 162, Occupations Code, to provide services on a
risk-sharing or capitated basis as permitted under Chapter 844, Insurance Code.

Sec. 534.155 [6-4.5]. CONSIDERATION OF BIDS. Each appropriate [The] depart-
ment shall give equal consideration to bids submitted by any entity, whether it be pub-
lic, for-profit, or nonprofit, if the department accepts bids to provide services through a
capitated or at-risk payment arrangement and if the entities meet all other criteria as
required by the department.

Sec. 534.156 [684406]. CONDITIONS FOR CERTAIN CONTRACTS. A contract be-
tween each appropriate [the] department and a health maintenance organization formed
by one or more community centers must provide that the health maintenance organiza-
tion may not form a for-profit entity unless the organization transfers all of the organi-
zation's assets to the control of the boards of trustees of the community centers that
formed the organization.

SECTION 3.1337. Chapter 551, Health and Safety Code, is amended to read as
follows:

CHAPTER 551. GENERAL PROVISIONS

SUBCHAPTER A. GENERAL POWERS AND DUTIES RELATING TO
STATE FACILITIES

Sec. 551.001. DEFINITIONS. In this subtitle:

(1) "Commission" means the Health and Human Services Commission. ["oard"
means the Texas Beard of Mental Hie.ith and Mental Retardation.]

(2) "Commissioner" means:

(A) the commissioner of state health services in relation to mental health services;
and

(B) the commissioner of aging and disability services in relation to intellectual dis-
ability services [montal health and inerttl .. tardation .

(3) "Department" means:

(A) the [Texas] Department of State Health Services in relation to mental health
services; and

(B) the Department of Aging and Disability Services in relation to intellectual dis-
ability services [Mental Health and Mental Retarda.t.].

(4) "Department facility" means:

(A) a facility [unde tr -.... ,t,. t d jurisdition for persons with mental illness
under the jurisdiction of the Department of State Health Services; and

(B) a facility for persons with an intellectual disability under the jurisdiction of
the Department of Aging and Disability Services [or mental t.ardation ].

(5) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

Sec. 551.002. PROHIBITION OF INTEREST. The [A ma mbr of the board, thel su-
perintendent or director of a department facility[;] or a person connected with that [f]
department facility may not:

(1) sell or have a concern in the sale of merchandise, supplies, or other items to a
department facility; or

(2) have an interest in a contract with a department facility.

Sec. 551.003. DEPOSIT OF PATIENT OR CLIENT FUNDS. (a) The superintendent
or director of a department facility is the custodian of the personal funds that belong to
a facility patient or client and that are on deposit with the institution.
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(b) The superintendent or director may deposit or invest those funds in:
(1) a bank in this state;

(2) federal bonds or obligations; or
(3) bonds or obligations for which the faith and credit of the United States are

pledged.
(c) The superintendent or director may combine the funds of facility patients or clients

only to deposit or invest the funds.

(d) The person performing the function of [fac-4ity] business manager at that facility
shall maintain records of the amount of funds on deposit for each facility patient or
client.

Sec. 551.004. BENEFIT FUND. (a) The superintendent or director may deposit the
interest or increment accruing from funds deposited or invested under Section 551.003
into a fund to be known as the benefit fund. The superintendent or director is the
trustee of the fund.

(b) The superintendent or director may spend money from the benefit fund for:

(1) educating or entertaining the patients or clients;
(2) barber or cosmetology services for the patients or clients; and

(3) the actual expense incurred in maintaining the fund.

Sec. 551.005. DISBURSEMENT OF PATIENT OR CLIENT FUNDS. Funds in the
benefit fund or belonging to a facility patient or client may be disbursed only on the
signatures of both the facility's superintendent or director and the person performing the
function of business manager at that facility.

Sec. 551.006. FACILITY STANDARDS [BY DEPARTMENT OF HEALTH ]. (a) The
executive commissioner [Te.aDepartmeat of Healt by rule shall prescribe standards
for department facilities relating to building safety and the number and quality of staff.
The staff standards must provide that adequate staff exist to ensure a continuous plan
of adequate medical, psychiatric; nursing, and social work services for patients and
clients of a department facility.

(b) Each department [The Texas Department of Health] shall approve [departnmet]
facilities of that department that meet applicable standards and, when requested, shall
certify the approval to the Centers for Medicare and Medicaid Services [TexasDepart-
,eat of Hu...a. Se. .s or the United States Halth Cai_ Finaiing Administration].

Sec. 551.007. BUILDING AND IMPROVEMENT PROGRAM. (a) The executive com-
missioner, in coordination with the appropriate department, shall design, construct,
equip, furnish, and maintain buildings and improvements authorized by law at depart-
ment facilities.

(b) The executive commissioner [department] may employ architects and engineers to
prepare plans and specifications and to supervise construction of buildings and
improvements. The executive commissioner [department] shall employ professional,-
technical, and clerical personnel to carry out the design and construction functions
prescribed by this section, subject to the General Appropriations Act and other ap-
plicable law.

[(e) The board shall adopt rules i. ae..danee with tLs s.. and other applieable
law re lating to awv aidX .t.a.. for the eo tt ati.n b aildiags and impro vements.
The depatrtment shall award entiaets orthe cnstrtin of buildings and improv
ments to the qualified bidder who makes the lows f0 t ad best bid.

R(d) The depar tment may aot awvard a eonst± adi eentradt for an antoant tht
exceeds the amewa..t of ftmds available for the project.

[(e) The departmeunt shall require eaeh sueeessful bidder togv a baond patyable toth
stateinfmamount equaal to the amocnit of the bid anid conditioned on the &failfl peffor
manee of the eontraet.

VI) The depaztment may ejet any or all bidsj.
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[(g) The department Iryaj v I. o.spend, or modify a provision of tLs 0 eun that
might confict with a fcderal statute rdle, regalation, or ad t tn'----e----- ," if the

pjv.i, otropJ.ai.ii, o ia se.nt ial to the reeIpt of federal funds for a
proect I a ro~etis financed entirely from1 fed.ral funds, a standard require by a

fet.al--a--, . -, -- v eglption entrls.

[Sec. 551.0098. TRAHISFER OF FACILITIES. (a) The department ma; transfer the
South Cmhpus of the Vernon State Hospital to the Texas Youth Commion] seotg tt
upon the agreement of the governing board of the department and ther Cut y, to
missioner of the Texas You G ot

[(b) in tEAs setn "tr asfer" means to convey title to, lease, or otherwise conveyth
beelit us fftiiieeupet and lan1d appurteniant to the faceilities.]

Sec. 551.009. HILL COUNTRY LOCAL MENTAL HEALTH AUTHORITY CRISIS
STABILIZATION UNIT. (a) In this section, "department" means the Department of State
Health Services.

(a-i) The department [Departn t of State Health Services shall contract with the
local mental health authority serving the Hill Country area, including Kerr County, to
operate a crisis stabilization unit on the grounds of the Kerrville State Hospital as
provided by this section. The unit must be a 16-bed facility separate from the buildings
used by the Kerrville State Hospital.

(b) The department shall include provisions in the contract requiring the local mental
health authority to ensure that the crisis stabilization unit provides short-term residen-
tial treatment, including medical and nursing services, designed to reduce a patient's
acute symptoms of mental illness and prevent a patient's admission to an inpatient
mental health facility.

(c) The local mental health authority shall contract with Kerrville State Hospital to
provide food service, laundry service, and lawn care.

(d) The crisis stabilization unit may not be used to provide care to:
(1) children; or
(2) adults committed to or court ordered to [sentened to] a department [state

mental] facility as provided by Chapter 46C, Code of Criminal Procedure.
(e) The local mental health authority operating the crisis stabilization unit under

contract shall use, for the purpose of operating the 16-bed unit, the money appropriated
to the department for operating 16 beds in state hospitals that is allocated to the local
mental health authority. The department shall ensure that the local mental health
authority retains the remainder of the local authority's state hospital allocation that is
not used for operating the 16-bed unit. The department may allocate additional funds
appropriated to the department for state hospitals to the crisis stabilization unit.

(f) The department shall reduce the number of beds the department operates in the
state hospital system by 16. The department, in collaboration with the local mental
health authority, shall ensure that the 16 beds in the crisis stabilization unit are made
available to other mental health authorities for use as designated by the department.

SUBCHAPTER B. PROVISIONS APPLICABLE TO FACILITY SUPERIN-
TENDENT OR DIRECTOR [AND BUSINESS MANACERI

Sec. 551.022. POWERS AND DUTIES OF SUPERINTENDENT. (a) The superinten-
dent of a department facility for persons with mental illness is the administrative head
of that facility.

(b) The superintendent has the custody of and responsibility to care for the buildings,
grounds, furniture, and other property relating to the facility.

(c) The superintendent shall:

(1) oversee the admission and discharge of patients [and-e.nts];

(2) keep a register of all patients [and-cRentsl] admitted to or discharged from the
facility;
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(3) supervise repairs and improvements to the facility;

(4) ensure that facility money is spent judiciously and economically;

(5) keep an accurate and detailed account of all money received and spent, stating
the source of the money and to whom and the purpose for which the money is spent;
and

(6) keep a full record of the facility's operations.

(d) In accordance with department [board] rules and departmental operating
procedures, the superintendent may:

(1) establish policy to govern the facility that the superintendent considers will best
promote the patients' [and-eient&'] interest and welfare;

(2) appoint subordinate officers, teachers, and other employees and set their salaries,
in the absence of other law; and

(3) remove an officer, teacher, or employee for good cause.

(e) This section does not apply to a state supported living center or the director of a
state supported living center.

Sec. 551.0225. POWERS AND DUTIES OF STATE SUPPORTED LIVING CENTER
DIRECTOR. (a) The director of a state supported living center is the administrative
head of the center.

(b) The director of a state supported living center has the custody of and responsibil-
ity to care for the buildings, grounds, furniture, and other property relating to the
center.

(c) The director of a state supported living center shall:

(1) oversee the admission and discharge of residents and clients;

(2) keep a register of all residents and clients admitted to or discharged from the
center;

(3) ensure that the civil rights of residents and clients of the center are protected;

(4) ensure the health, safety, and general welfare of residents and clients of the
center;

(5) supervise repairs and improvements to the center;

(6) ensure that center money is spent judiciously and economically;

(7) keep an accurate and detailed account of all money received and spent, stating
the source of the money and on whom and the purpose for which the money is spent;

(8) keep a full record of the center's operations;

(9) monitor the arrival and departure of individuals to and from the center as ap-
propriate to ensure the safety of residents; and

(10) ensure that residents' family members and legally authorized representatives
are notified of serious events that may indicate problems in the care or treatment of
residents.
(d) In accordance with department rules and operating procedures, the director of a

state supported living center may:

(1) establish policy to govern the center that the director considers will best promote
the residents' interest and welfare;

(2) hire subordinate officers, teachers, and other employees and set their salaries, in
the absence of other law; and

(3) dismiss a subordinate officer, teacher, or employee for good cause.

(e) The Department of Aging and Disability Services shall, with input from residents
of a state supported living center, and the family members and legally authorized
representatives of those residents, develop a policy that defines "serious event" for
purposes of Subsection (c)(10).
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Sec. 551.024. SUPERINTENDENT'S OR DIRECTOR'S DUTY TO ADMIT COMMIS-
SIONER AND EXECUTIVE COMMISSIONER [BOARD MEMBERS. (a) The superin-
tendent or director shall admit into every part of the department facility the commis-
sioner of that department and the executive commissioner [mmbers of the board].

(b) The superintendent or director shall on request show any book, paper, or account
relating to the department facility's business, management, discipline, or government to
the commissioner of that department or the executive commissioner [].

(c) The superintendent or director shall give to the commissioner of that department
or the executive commissioner [a board me-m] any requested copy, abstract, or report.

Sec. 551.025. DUTY TO REPORT MISSING PATIENT OR CLIENT. If a person
receiving inpatient intellectual disability [mental retardaton] services or court-ordered
inpatient mental health services [in a department f.t.] leaves a department [the] fa-
cility without notifying the facility or without the facility's consent, the facility director
or superintendent shall immediately report the person as a missing person to an ap-
propriate law enforcement agency in the area in which the facility is located.

Sec. 551.026. PERSON PERFORMING BUSINESS MANAGER FUNCTION. (a) The
person performing the function of business manager of a department facility is the chief
disbursing officer of the department facility.

(b) The person performing the function of business manager of a department facility is
directly responsible to the superintendent or director.

SUBCHAPTER C. POWERS AND DUTIES RELATING TO PATIENT OR
CLIENT CARE

Sec. 551.041. MEDICAL AND DENTAL TREATMENT. (a) Each [The] department
shall provide or perform recognized medical and dental treatment or services to a person
admitted or committed to that [the] department's care. Each the] department may
perform this duty through an authorized agent.

(b) Each [The] department may contract for the support, maintenance, care, or medi-
cal or dental treatment or service with a municipal, county, or state hospital, a private
physician, a licensed nursing facility [home] or hospital, or a hospital district. The
authority to contract provided by this subsection is in addition to other contractual
authority granted to the department. A contract entered into under this subsection may
not assign a lien accruing to this state.

(c) If a [the] department requests consent to perform medical or dental treatment or
services from a person or the guardian of the person whose consent is considered neces-
sary and a reply is not obtained immediately, or if there is no guardian or responsible
relative of the person to whom a request can be made, the superintendent or director of
a department facility shall order:

(1) medical treatment or services for the person on the advice and consent of three
physicians licensed by the Texas Medical [State Board [of Medical Examiners], at
least one of whom is primarily engaged in the private practice of medicine; or

(2) dental treatment or services for the person on the advice and consent of a
dentist licensed by the State Board of Dental Examiners and of two physicians licensed
by the Texas Medical [tate] Board [of M^die, Examin e], at least one of whom is
primarily engaged in the private practice of medicine.

(d) This section does not authorize the performance of an operation involving sexual
sterilization or a frontal lobotomy.

Sec. 551.042. OUTPATIENT CLINICS. (a) If funds are available, the Department of
State Health Services [depai ment] may establish in locations the department considers
necessary outpatient clinics to treat persons with mental illness.

(b) As necessary to establish and operate the clinics:

(1) [;l the department may:

(A) [(W1] acquire facilities;
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(B) [(-2-)] hire personnel;

[Hk) adopt rue J and

(C) [(41 contract with persons, corporations, and local, state, and federal agen-
cies; and

(2) the executive commissioner may adopt rules.

[Sec. 551.04. MENTAL TCIENE CLINIC SERGCM. (a) Tho d epartment mayes
tablish a mental hygeno clc service through its agents and faccteil s.

[(b) The slu eriede shall oeporato with tho Texas Education Ageno and local
boards of ducation in st[ud-] tho mental and physioal health of ehildren.

[(1) with sorimi, retar datio. in. seheal p~ ~ros o aotal development;zr

[(2) who hatve personality devlpmn prblms

Sec. 551.044. OCCUPATIONAL THERAPY PROGRAMS. (a) Each [The] department
may provide equipment, materials, and merchandise for occupational therapy programs
at department facilities.

(b) The superintendent or director of a department facility may, in accordance with
rules of that department [rules], contract for the provision of equipment, materials, and
merchandise for occupational therapy programs. If the contractor retains the finished or
semi-finished product, the contract shall provide for a fair and reasonable rental pay-
ment to the applicable department by the contractor for the use of facility premises or
equipment. The rental payment is determined by the amount of time the facility
premises or equipment is used in making the products.

(c) The finished products made in an occupational therapy program may be sold and
the proceeds placed in the patients' or clients' benefit fund, the patients' or clients' trust
fund, or a revolving fund for use by the patients or clients. A patient or client may keep
the finished product if the patient or client purchases the material for the product from
the state.

(d) Each [The] department may accept donations of money or materials for use in oc-
cupational therapy programs and may use a donation in the manner requested by the
donor if not contrary to the [board] policy of that department.

SECTION 3.1338. Sections 552.016(b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(b) The executive commissioner [departmen] may use the projected cost of providing
inpatient services to establish by rule the maximum fee that may be charged to a payer.

(c) The executive commissioner by rule [departmeAnt] may establish the maximum fee
according to one or a combination of the following:

(1) a statewide per capita;

(2) an individual facility per capita; or

(3) the type of service provided.

(d) Notwithstanding Subsection (b), the executive commissioner by rule [department]
may establish a fee in excess of the department's projected cost of providing inpatient
services that may be charged to a payer:

(1) who is not an individual; and

(2) whose method of determining the rate of reimbursement to a provider results in
the excess.

SECTION 3.1339. Sections 552.017(a), (b), (d), and (e), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [department] by rule shall establish a sliding fee
schedule for the payment by the patient's parents of the state's total costs for the sup-
port, maintenance, and treatment of a patient younger than 18 years of age.

(b) The executive commissioner [depa-rtmet] shall set the fee according to the parents'
net taxable income and ability to pay.
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(d) In determining the portion of the costs of the patient's support, maintenance, and
treatment that the parents are required to pay, the department, in accordance with
rules adopted by the executive commissioner, shall adjust, when appropriate, the pay-
ment required under the fee schedule to allow for consideration of other factors affecting
the ability of the parents to pay.

(e) The executive commissioner [depart.ent shall evaluate and, if necessary, revise
the fee schedule at least once every five years.

SECTION 3.1340. Section 552.018(e), Health and, Safety Code, is amended to read as
follows:

(e) For the purposes of this section, the following are not considered to be trusts and
are not entitled to the exemption provided by this section:

(1) a guardianship established under the former Texas Probate Code or under the
Estates Code;

(2) a trust established under Chapter 142, Property Code;

(3) a facility custodial account established under Section 551.003;

(4) the provisions of a divorce decree or other court order relating to child support
obligations;

(5) an administration of a decedent's estate; or

(6) an arrangement in which funds are held in the registry or by the clerk of a
court.

SECTION 3.1341. Sections 552.019(a), (b), (c), and (g), Health and Safety Code, are
amended to read as follows:

(a) A county or district attorney shall, on the written request of the department, rep-
resent the state in filing a claim in probate court or a petition in a court of competent
jurisdiction[:

[(4)] to require the person responsible for a patient to appear in court and show
cause why the state should not have judgment against the person for the costs of the
patient's support, maintenance, and treatment[-er

[(2) if the liability arises under Subchapter D, Chapter 598, to e
rsp.nsible for a ,. ..t.... a. ..... and show a.. se why the state should not
have 5 aigmeat-agins th n ~ for the resident's support and maintea.a.i.av
idvntial eare ftaeility operated by the department .

(b) On a sufficient showing, the court may enter judgment against[

[(4)] the person responsible for the patient for the costs of the patient's support,
maintenance, and treatment[,-or

[(2) the person responsible for the resident for the costs of the resident's support
anid aintatanl.]

(c) Sufficient evidence to authorize the court to enter judgment is[

[(14-)] a verified account, sworn to by the superintendent [or-direetor] of the hospital
in which the patient is being treated, or has been treated, as to the amount due[k-or

[() a verified account, sonto by the suape.rintendent o. d.±eete ofth. residential
etefaeility in. vheh the person with mental red0 dation resde o has resded as to

the amo.nt due].

(g) In this section, "person [t

[4)- "*Person] responsible for a patient" means the guardian of a patient, a person li-
able for the support of the patient, or both.

[(2) "Persn r for a resident" means the resid..t, a o liable for the
support of the residet, o. both.

[(8) "Resident" means----------dmittedto arsdential care facility operated b

the departmnt for pesn with mental retal dat.,n.]
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SECTION 3.1342. The heading to Chapter 553, Health and Safety Code, is amended
to read as follows:

CHAPTER 553. SAN ANTONIO STATE SUPPORTED LIVING CENTER

SECTION 3.1343. Section 553.001, Health and Safety Code, is transferred to
Subchapter A, Chapter 593, Health and Safety Code, redesignated as Section 593.014,
Health and Safety Code, and amended to read as follows:

Sec. 593.014 [668O01]. EPILEPSY. A person may not be denied admission to a resi-
dential care facility [state institution or sehoel] because the person suffers from epilepsy.

SECTION 3.1344. Section 553.022, Health and Safety Code, is amended to read as
follows:

Sec. 553.022. SAN ANTONIO STATE SUPPORTED LIVING CENTER [SG4O0Ii].
(a) The San Antonio State Supported Living Center [Schoo4l] is for the education, care,
and treatment of persons with an intellectual disability [m..tal rerdation].

(b) The [Texas] Department of Aging and Disability Services [Mental Health and
Mental Retardatio.] may enter into agreements with the [T-exas] Department of State
Health Services for use of the excess facilities of a public health hospital as defined by
Section 13.033 [the Tex ..... r for infeeitto Disease] in the operation of the state
supported living center [sehool].

SECTION 3.1345. Chapter 554, Health and Safety Code, is amended by adding Sec-
tion 554.0001 to read as follows:

Sec. 554.0001. DEFINITION. In this chapter, "department" means the Department of
State Health Services.

SECTION 3.1346. Section 555.001, Health and Safety Code, is amended by amend-
ing Subdivisions (1), (2), (3), (4), (6), and (15) and adding Subdivision (10-a) to read as
follows:

(1) "Alleged offender resident" means a person with an intellectual disability [mntal
retardaion.] who:

(A) was committed to or transferred to a state supported living center under
Chapter 46B or 46C, Code of Criminal Procedure, as a result of being charged with
or convicted of a criminal offense; or

(B) is a child committed to or transferred to a state supported living center under
Chapter 55, Family Code, as a result of being alleged by petition or having been
found to have engaged in delinquent conduct constituting a criminal offense.

(2) "Center" means the state supported living centers and the ICF-IID [1Gl--M-R]
component of the Rio Grande State Center.

(3) "Center employee" means an employee of a state supported living center or the
ICF-IID [lF--M-R] component of the Rio Grande State Center.

(4) "Client" means a person with an intellectual disability [mental retardatien] who
receives ICF-IID [TG:-MR] services from a state supported living center or the ICF-
IID [TGF-M-R] component of the Rio Grande State Center.

(6) "Complaint" means information received by the office of independent ombuds-
man regarding a possible violation of a right of a resident or client and includes infor-
mation received regarding a failure by a state supported living center or the ICF-IID
[GF-MI] component of the Rio Grande State Center to comply with the department's
policies and procedures relating to the community living options information process.

(10-a) "ICF-IID" has the meaning assigned by Section 531.002.

(15) "Resident" means a person with an intellectual disability [mental etar dati .]
who resides in a state supported living center or the ICF-IID [IGF--M-] component of
the Rio Grande State Center.

SECTION 3.1347. Sections 555.002(d) and (e), Health and Safety Code, are amended
to read as follows:
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(d) The department shall ensure that the forensic state supported living center:

(1) complies with the requirements for ICF-IID [IGF-MR] certification under the
Medicaid program, as appropriate; and

(2) has additional center employees, including direct care employees, to protect the
safety of center employees, residents, and the community.

(e) The department shall collect data regarding the commitment of alleged offender
residents to state supported living centers, including any offense with which an alleged
offender resident is charged, the location of the committing court, whether the alleged
offender resident has previously been in the custody of the Texas Juvenile Justice
Department [Youth Commission] or the Department of Family and Protective Services,
and whether the alleged offender resident receives mental health services or previously
received any services under a Section 1915(c) waiver program. The department shall an-
nually submit to the governor, the lieutenant governor, the speaker of the house of
representatives, and the standing committees of the legislature with primary subject
matter jurisdiction over state supported living centers a report of the information col-
lected under this section. The report may not contain personally identifiable information
for any person in the report.

'SECTION 3.1348. Sections 555.024(a), (b), and (e), Health and Safety Code, are
amended to read as follows:

(a) Before a center employee begins to perform the employee's duties without direct
supervision, the department shall provide the employee with competency training and a
course of instruction about the general duties of a center employee. The department
shall ensure the basic center employee competency course focuses on:

(1) the uniqueness of the individuals the center employee serves;

(2) techniques for improving quality of life for and promoting the health and safety
of individuals with an intellectual disability [mental retardation]; and

(3) the conduct expected of center employees.

(b) The department shall ensure the training required by Subsection (a) provides
instruction and information regarding the following topics:

(1) the general operation and layout of the center at which the person is employed,
including armed intruder lockdown procedures;

(2) an introduction to intellectual disabilities [mental retardation];

(3) an introduction to autism;

(4) an introduction to mental illness and dual diagnosis;

(5) the rights of individuals with an intellectual disability [mental retardation] who
receive services from the department;

(6) respecting personal choices made by residents and clients;

(7) the safe and proper use of restraints;

(8) recognizing and reporting:

(A) evidence of abuse, neglect, and exploitation of individuals with an intellectual
disability [mental retardation];

(B) unusual incidents;

(C) reasonable suspicion of illegal drug use in the workplace;

(D) workplace violence; or

(E) sexual harassment in the workplace;

(9) preventing and treating infection;

(10) first aid;

(11) cardiopulmonary resuscitation;

(12) the Health Insurance Portability and Accountability Act of 1996 (Pub. L. No.
104-191); and

607

Ch. 1, § 3.1348



84th LEGISLATURE-REGULAR SESSION

(13) the rights of center employees.

(e) A center may allow an employee of an ICF-IID [inte .m....te care f. - ,
pers . . .wth mental r.tardati I licensed by the department, an employee of a person
licensed or certified to provide Section 1915(c) waiver program services, or another em-
ployee or professional involved in the provision of services to persons with an intellectual
disability [mental retardation] to receive information and training under this section, as
appropriate. The center may charge an administrative fee in an amount not to exceed
the cost of providing the information or training.

SECTION 3.1349. Section 555.025(d), Health and Safety Code, is amended to read as
follows:

(d) The department shall ensure that the use of video surveillance equipment under
this section complies with federal requirements for ICF-IID [1e-M-] certification.

SECTION 3.1350. Section 555.051, Health and Safety Code, is amended to read as
follows:

Sec. 555.051. ESTABLISHMENT; PURPOSE. The office of independent ombudsman
is established for the purpose of investigating, evaluating, and securing the rights of
residents and clients of state supported living centers and the ICF-IID [1F-M-R]
component of the Rio Grande State Center. The office is administratively attached to the
department. The department shall provide administrative support and resources to the
office as necessary for the office to perform its duties.

SECTION 3.1351. Section 555.053(b), Health and Safety Code, is amended to read as
follows:

(b) The governor may appoint as independent ombudsman only an individual with at
least five years of experience managing and ensuring the quality of care and services
provided to individuals with an intellectual disability [M.t.al rt.. - d.. m ].

SECTION 3.1352. Section 555.054(b), Health and Safety Code, is amended to read as
follows:

(b) The independent ombudsman may hire as assistant ombudsmen only individuals
with at least five years of experience ensuring the quality of care and services provided
to individuals with an intellectual disability [ m ental .. d..tt..].

SECTION 3.1353. Section 555.057(b), Health and Safety Code, is amended to read as
follows:

(b) The records of the independent ombudsman are confidential, except that the inde-
pendent ombudsman shall:

(1) share with the Department of Family and Protective Services a communication
that may involve the abuse, neglect, or exploitation of a resident or client;

(2) share with the inspector general a communication that may involve an alleged
criminal offense;

(3) share with the regulatory services division of the department a communication
that may involve a violation of an ICF-IID [IF -MR] standard or condition of
participation; and

(4) disclose the ombudsman's nonprivileged records if required by a court order on a
showing of good cause.

SECTION 3.1354. Section 555.059(a), Health and Safety Code, is amended to read as
follows:

(a) The independent ombudsman shall:

(1) evaluate the process by which a center investigates, reviews, and reports an
injury to a resident or client or an unusual incident;

(2) evaluate the delivery of services to residents and clients to ensure that the
rights of residents and clients are fully observed, including ensuring that each center
conducts sufficient unannounced patrols;
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(3) immediately refer a complaint alleging the abuse, neglect, or exploitation of a
resident or client to the Department of Family and Protective Services;

(4) refer a complaint alleging employee misconduct that does not involve abuse, ne-
glect, or exploitation or a possible violation of an ICF-IID [TGF--M-R] standard or
condition of participation to the regulatory services division of the department;

(5) refer a complaint alleging a criminal offense, other than an allegation of abuse,
neglect, or exploitation of a resident or client, to the inspector general;

(6) conduct investigations of complaints, other than complaints alleging criminal of-
fenses or the abuse, neglect, or exploitation of a resident or client, if the office
determines that:

(A) a resident or client or the resident's or client's family may be in need of assis-
tance from the office; or

(B) a complaint raises the possibility of a systemic issue in the center's provision
of services;

(7) conduct biennial on-site audits at each center of:

(A) .the ratio of direct care employees to residents;

(B) the provision and adequacy of training to:

(i) center employees; and

(ii) direct care employees; and

(C) if the center serves alleged offender residents, the provision of specialized
training to direct care employees;

(8) conduct an annual audit of each center's policies, practices, and procedures to
ensure that each resident and client is encouraged to exercise the resident's or client's
rights, including:

(A) the right to file a complaint; and

(B) the right to due process;

(9) prepare and deliver an annual report regarding the findings of each audit to the:

(A) executive commissioner;

(B) commissioner;

(C) Aging and Disability Services Council;

(D) governor;

(E) lieutenant governor;

(F) speaker of the house of representatives;

(G) standing committees of the senate and house of representatives with primary
jurisdiction over state supported living centers; and

(H) state auditor;

(10) require a center to provide access to all records, data, and other information
under the control of the center that the independent ombudsman determines is neces-
sary to investigate a complaint or to conduct an audit under this section;

(11) review all final reports produced by the Department of Family and Protective
Services, the regulatory services division of the department, and the inspector general
regarding a complaint referred by the independent ombudsman;

(12) provide assistance to a resident, client, authorized representative of a resident
or client, or family member of a resident or client who the independent ombudsman
determines is in need of assistance, including advocating with an agency, provider, or
other person in the best interests of the resident or client;

(13) make appropriate referrals under any of the duties and powers listed in this
subsection; and
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(14) monitor and evaluate the department's actions relating to any problem identi-
fied or recommendation included in a report received from the Department of Family
and Protective Services relating to an investigation of alleged abuse, neglect, or
exploitation of a resident or client.

SECTION 3.1355. Section 571.003, Health and Safety Code, is amended by amend-
ing Subdivisions (2), (5), (7), (9), (11), (14), and (18) and adding Subdivision (5-a) to read
as follows:

(2) "Commissioner" means the commissioner of state health services [mental haalth
and mental retardatio~n.

(5) "Department" means the [Texas] Department of State Health Services [Mental
Health and Mental Retardaton.

(5-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(7) "General hospital" means a hospital operated primarily to diagnose, care for,
and treat [physieay-i1] persons who are physically ill.

(9) "Inpatient mental health facility" means a mental health facility that can provide
24-hour residential and psychiatric services and that is:

(A) a facility operated by the department;

(B) a private mental hospital licensed by the department [Texa, De.partme.t of

(C) a community center, facility operated by or under contract with a community
center or other entity the department designates to provide mental health services;

(D) a local mental health authority or a facility operated by or under contract
with a local mental health authority;

(E) an identifiable part of a general hospital in which diagnosis, treatment, and
care for persons with mental illness is provided and that is licensed by the depart-
ment [Texas Department of Health]; or

(F) a hospital operated by a federal agency.

(11) "Local mental health authority" means an entity to which the executive com-
missioner [board] delegates the executive commissioner's [its] authority and responsibil-
ity within a specified region for planning, policy development, coordination, including
coordination with criminal justice entities, and resource development and allocation
and for supervising and ensuring the provision of mental health services to persons
with mental illness in the most appropriate and available setting to meet individual
needs in one or more local service areas.

(14) "Mental illness" means an illness, disease, or condition, other than epilepsy, de-
mentia, substance abuse [senility, al . .lim ], or intellectual disability [menktal-deft
eiene], that:

(A) substantially impairs a person's thought, perception of reality, emotional pro-
cess, or judgment; or

(B) grossly impairs behavior as demonstrated by recent disturbed behavior.

(18) "Physician" means:

(A) a person licensed to practice medicine in this state;

(B) a person employed by a federal agency who has a license to practice medicine
in any state; or

(C) a person authorized to perform medical acts under a physician-in-training [afn
itstitutional] permit at a Texas postgraduate training program approved by the Ac-
creditation Council for [on] Graduate Medical Education, the American Osteopathic
Association, or the Texas Medical [State] Board [of . .di.al Examiners].

SECTION 3.1356. Section 571.006, Health and Safety Code, is amended to read as
follows:
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Sec. 571.006. EXECUTIVE COMMISSIONER AND DEPARTMENT POWERS.
(a) The executive commissioner may adopt rules as necessary for the proper and efficient
treatment of persons with mental illness.

(b) The department may:

(1) [adopt rules as .. fo. the p. . . and .ffi.ent treatment of pa. sons with

[(-2)] prescribe the form and content of applications, certificates, records, and reports
provided for under this subtitle;

(2) [(-3] require reports from a facility administrator relating to the admission, ex-
amination, diagnosis, release, or discharge of any patient;

(3) [(W)] regularly visit each mental health facility to review the commitment proce-
dure for each new patient admitted after the last visit; and

(4) [(&)] visit a mental health facility to investigate a complaint made by a patient
or by a person on behalf of a patient.

SECTION 3.1357. Section 571.0065, Health and Safety Code, is amended to read as
follows:

Sec. 571.0065. TREATMENT METHODS. (a) The executive commissioner [board] by
rule may adopt procedures for an advisory committee to review treatment methods for
persons with mental illness.

(b) A state agency that has knowledge of or receives a complaint relating to an abusive
treatment method shall report that knowledge or forward a copy of the complaint to the
department [board].

(c) A mental health facility, physician, or other mental health professional is not li-
able for an injury or other damages sustained by a person as a result of the failure of the
facility, physician, or professional to administer or perform a treatment prohibited by
statute or rules adopted by the executive commissioner [board].

SECTION 3.1358. Section 571.0066(a), Health and Safety Code, is amended to read
as follows:

(a) The executive commissioner [board] by rule shall require a mental health facility
that admits a patient under this subtitle to provide to the patient in the patient's pri-
mary language, if possible, information relating to prescription medications ordered by
the patient's treating physician.

SECTION 3.1359. Section 571.009, Health and Safety Code, is amended to read as
follows:

Sec. 571.009. EFFECT OF CERTAIN CONDITIONS ON ADMISSION OR
COMMITMENT. A person with mental illness may not be denied admission or commit-
ment to a mental health facility because the person also suffers from epilepsy, dementia,
substance abuse [senility, alcoholism], or intellectual disability [metal ].

SECTION 3.1360. Section 571.0167(c), Health and Safety Code, is amended to read
as follows:

(c) In a habeas corpus proceeding in which a department [state] inpatient mental
health facility or a physician employed by a department [stt-e] inpatient mental health
facility is a party as a result of enforcing a commitment order, the appropriate attorney
prescribed by Section 571.016 shall represent the facility or physician, or both the facil-
ity and physician if both are parties, unless the attorney determines that representation
violates the Texas Disciplinary Rules of Professional Conduct.

SECTION 3.1361. Sections 571.025(a), (d), (e), (f), (g), (h), (i), (j), (k), (1) (m), and (n),
Health and Safety Code, are amended to read as follows:

(a) The department [board] may impose an administrative penalty against a person
licensed or regulated under this subtitle who violates this subtitle or a rule or order
adopted under this subtitle.

(d) If the department [commissioner] determines that a violation has occurred, the
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department [eommissio, I may issue [to-th.e-boa.] a report that states the facts on
which the determination is based and the department's [e............. recommenda-
tion on the imposition of a penalty, including a recommendation on the amount of the
penalty.

(e) Within 14 days after the date the report is issued, the department [eomis]ionei1
shall give written notice of the report to the person. The notice may be given by certified
mail. The notice must include a brief summary of the alleged violation and a statement
of the amount of the recommended penalty and must inform the person that the person
has a right to a hearing on the occurrence of the violation, the amount of the penalty, or
both the occurrence of the violation and the amount of the penalty.

(f) Within 20 days after the date the person receives the notice, the person in writing
may accept the determination and recommended penalty of the department [eomieis-
sioner] or may make a written request for a hearing on the occurrence of the violation,
the amount of the penalty, or both the occurrence of the violation and the amount of the
penalty.

(g) If the person accepts the determination and recommended penalty of the depart-
ment [e " iss]ne 1, the department [board] by order shall [approve the determintion
a-nd] impose the recommended penalty.

(h) If the person requests a hearing or fails to respond timely to the notice, the
department [commissionr] shall set a hearing and give notice of the hearing to the
person. The administrative law judge shall make findings of fact and conclusions of law
and promptly issue to the department [boarId] a proposal for a decision about the occur-
rence of the violation and the amount of a proposed penalty. Based on the findings of
fact, conclusions of law, and proposal for a decision, the department [board] by order
may find that a violation has occurred and impose a penalty or may find that no viola-
tion occurred.

(i) The notice of the department's [boar4sl order given to the person under Chapter
2001, Government Code, must include a statement of the right of the person to judicial
review of the order.

(j) Within 30 days after the date the department's [boardsl order is final as provided
by Subchapter F, Chapter 2001, Government Code, the person shall:

(1) pay the amount of the penalty;

(2) pay the amount of the penalty and file a petition for judicial review contesting
the occurrence of the violation, the amount of the penalty, or both the occurrence of
the violation and the amount of the penalty; or

(3) without paying the amount of the penalty, file a petition for judicial review
contesting the occurrence of the violation, the amount of the penalty, or both the oc-
currence of the violation and the amount of the penalty.

(k) Within the 30-day period, a person who acts under Subsection (j)(3) may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for placement in an escrow ac-
count; or

(B) giving to the court a supersedeas bond that is approved by the court for the
amount of the penalty and that is effective until all judicial review of the depart-
ment's [board's] order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the amount of the penalty and is financially unable to give
the supersedeas bond; and

(B) giving a copy of the affidavit to the department [commisioe r] by certified
mail.

(1) The department [eo "issione ] on receipt of a copy of an affidavit under Subsec-
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tion (k)(2) may file with the court within five days after the date the copy is received a
contest to the affidavit. The court shall hold a hearing on the facts alleged in the affida-
vit as soon as practicable and shall stay the enforcement of the penalty on finding that
the alleged facts are true. The person who files an affidavit has the burden of proving
that the person is financially unable to pay the amount of the penalty and to give a su-
persedeas bond.

(m) If the person does not pay the amount of the penalty and the enforcement of the
penalty is not stayed, the department [ "mm " o ]er may refer the matter to the at-
torney general for collection of the amount of the penalty.

(n) Judicial review of the order of the department [board]:

(1) is instituted by filing a petition as provided by Subchapter G, Chapter 2001,
Government Code; and

(2) is under the substantial evidence rule.

SECTION 3.1362. Sections 571.027(a) through (e), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [boa-rd] shall appoint an advisory committee on
inpatient mental health services to advise the executive commissioner [boar ] on:

(1) issues and policies related to the provision of mental health services in a facility
described by Section 571.003(9)(B) or (E); and

(2) [erdnti~ an1 d emmunie~ttiot between the departinet, the Tea Dpr
ment of Honltth, and faehties decribed by Seetion 671.008(9)(B) or (E) to address
sisteney betweeft the agenie i ifttrtat~ and eforement 6f agne polieie
and other rules, and

[(-&)] training for inpatient mental health facility surveyors or investigators.

(b) The executive commissioner [bo-d] shall appoint to the committee:

(1) three representatives of hospitals, at least two of whom represent a facility
described by Section 571.003(9)(B) or (E);

(2) three consumers of mental health services, each of whom has received treatment
in a facility described by Section 571.003(9)(B) or (E);

(3) two physicians licensed under Subtitle B, Title 3, Occupations Code, who practice
psychiatry and are board certified in psychiatry, at least one of whom is board certified
in child and adolescent psychiatry; and

(4) one family member of a person who has been a consumer of mental health ser-
vices provided by a facility described by Section 571.003(9)(B) or (E).

(c) The executive commissioner [Texas Board of Health] shall provide the advisory
committee with two persons to represent the department [T Dxa , Department of Health].
The representatives may address the advisory committee on any issue relevant to a mat-
ter before the advisory committee, but the representatives may not vote on any matter.
The executive commissioner [Texas Beard of Health] shall consider designating an
inpatient mental health facility surveyor or investigator to be a representative under
this subsection.

(d) Except for persons who represent the department [Texas .... tm t .f H althl
designated under Subsection (c), members of the advisory committee serve staggered
four-year terms. A member's term expires on August 31 of the fourth year following the
member's appointment.

(e) The executive commissioner [board] shall fill vacancies on the advisory committee
[beard] in the same manner as the original appointment.

SECTION 3.1363. Section 572.0022(a), Health and Safety Code, is amended to read
as follows:

(a) A mental health facility shall provide to a patient in the patient's primary
language, if possible, and in accordance with department [board] rules information relat-
ing to prescription medication ordered by the patient's treating physician.
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SECTION 3.1364. Sections 572.0025(a), (c), and (e), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [bard] shall adopt rules governing the voluntary
admission of a patient to an inpatient mental health facility, including rules governing
the intake and assessment procedures of the admission process.

(c) The assessment provided for by the rules may be conducted only by a professional
who meets the qualifications prescribed by department [board] rules.

(e) In accordance with department [board] rule, a facility shall provide annually a
minimum of eight hours of inservice training regarding intake and assessment for
persons who will be conducting an intake or assessment for the facility. A person may
not conduct intake or assessments without having completed the initial and applicable
annual inservice training.

SECTION 3.1365. Section 572.003(e), Health and Safety Code, is amended to read as
follows:

(e) In addition to the rights provided by this subtitle, a person voluntarily admitted to
an inpatient mental health facility under Section 572.002(3)(B) has the right to be
evaluated by a physician at regular intervals to determine the person's need for
continued inpatient treatment. The executive commissioner [depat.erAt] by rule shall
establish the intervals at which a physician shall evaluate a person under this subsection.

SECTION 3.1366. Section 573.001(a), Health and Safety Code, is amended to read as
follows:

(a) A peace officer, without a warrant, may take a person into custody if the officer:

(1) has reason to believe and does believe that:

(A) the person is a person with mental illness [m.entally ill]; and

(B) because of that mental illness there is a substantial risk of serious harm to
the person or to others unless the person is immediately restrained; and

(2) believes that there is not sufficient time to obtain a warrant before taking the
person into custody.

SECTION 3.1367. Section 573.003(a), Health and Safety Code, is amended to read as
follows:

(a) A guardian of the person of a ward who is 18 years of age or older, without the as-
sistance of a peace officer, may transport the ward to an inpatient mental health facility
for a preliminary examination in accordance with Section 573.021 if the guardian has
reason to believe and does believe that:

(1) the ward is a person with mental illness [.a..141; and

(2) because of that mental illness there is a substantial risk of serious harm to the.
ward or to others unless the ward is immediately restrained.

SECTION 3.1368. Section 573.022(a), Health and Safety Code, is amended to read as
follows:

(a) A person may be admitted to a facility for emergency detention only if the physi-
cian who conducted the preliminary examination of the person makes a written state-
ment that:

(1) is acceptable to the facility;

(2) states that after a preliminary examination it is the physician's opinion that:

(A) the person is a person with mental illness [mental y4-];

(B) the person evidences a substantial risk of serious harm to the person [himseff]
or to others;

(C) the described risk of harm is imminent unless the person is immediately
restrained; and

(D) emergency detention is the least restrictive means by which the necessary re-
straint may be accomplished; and
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(3) includes:
(A) a description of the nature of the person's mental illness;

(B) a specific description of the risk of harm the person evidences that may be
demonstrated either by the person's behavior or by evidence of severe emotional
distress and deterioration in the person's mental condition to the extent that the
person cannot remain at liberty; and

(C) the specific detailed information from which the physician formed the opinion
in Subdivision (2).

SECTION 3.1369. Section 573.023(b), Health and Safety Code, is amended to read as
follows:

(b) A person admitted to a facility under Section 573.022 shall be released if the facil-
ity administrator determines at any time during the emergency detention period that
one of the criteria prescribed by Section 573.022(a)(2) [7;3.022(2)] no longer applies.

SECTION 3.1370. Section 573.025(c), Health and Safety Code, is amended to read as
follows:

(c) The executive commissioner [of the Health and Human Se rvice CG .i.... by
rule shall prescribe the manner in which the person is informed of the person's rights
under this section and this subtitle.

SECTION 3.1371. Section 574.001(f), Health and Safety Code, is amended to read as
follows:

(f) An application in which the proposed patient is a child in the custody of the Texas
Juvenile Justice Department [Youth ......---- may be filed in the county in which
the child's commitment to the Texas Juvenile Justice Department [eomissios4n] was
ordered.

SECTION 3.1372. Section 574.002(c), Health and Safety Code, is amended to read as
follows:

(c) Any application must contain the following information according to the applicant's
information and belief:

(1) the proposed patient's name and address;

(2) the proposed patient's county of residence in this state;
(3) a statement that the proposed patient is a person with mental illness [Me.tall

i1] and meets the criteria in Section 574.034 or 574.035 for court-ordered mental
health services; and

(4) whether the proposed patient is charged with a criminal offense.

SECTION 3.1373. Section 574.011(a), Health and Safety Code, is amended to read as
follows:

(a) A certificate of medical examination for mental illness must be sworn to, dated,
and signed by the examining physician. The certificate must include:

(1) the name and address of the examining physician;

(2) the name and address of the person examined;

(3) the date and place of the examination;

(4) a brief diagnosis of the examined person's physical and mental condition;

(5) the period, if any, during which the examined person has been under the care of
the examining physician;

(6) an accurate description of the mental health treatment, if any, given by or
administered under the direction of the examining physician; and

(7) the examining physician's opinion that:

(A) the examined person is a person with mental illness [mentally ill]; and

(B) as a result of that illness the examined person is likely to cause serious harm
to the person [himeW or to others or is:
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(i) suffering severe and abnormal mental, emotional, or physical distress;
(ii) experiencing substantial mental or physical deterioration of the proposed

patient's [hia] ability to function independently, which is exhibited by the proposed
patient's inability, except for reasons of indigence, to provide for the proposed
patient's basic needs, including food, clothing, health, or safety; and

(iii) not able to make a rational and informed decision as to whether to submit
to treatment.

SECTION 3.1374. Section 574.022(a), Health and Safety Code, is amended to read as
follows:

(a) The judge or designated magistrate may issue a protective custody order if the
judge or magistrate determines:

(1) that a physician has stated the physician's [his] opinion and the detailed reasons
for the physician's [his] opinion that the proposed patient is a person with mental ill-
ness [mentallyil; and

(2) the proposed patient presents a substantial risk of serious harm to the proposed
patient [himset4] or others if not immediately restrained pending the hearing.
SECTION 3.1375. Section 574.025(a), Health and Safety Code, is amended to read as

follows:
(a) A hearing must be held to determine if:

(1) there is probable cause to believe that a proposed patient under a protective
custody order presents a substantial risk of serious harm to the proposed patient
[himset or others to the extent that the proposed patient [he] cannot be at liberty
pending the hearing on court-ordered mental health services; and

(2) a physician has stated the physician's [his] opinion and the detailed reasons for
the physician's [his] opinion that the proposed patient is a person with mental illness

SECTION 3.1376. Section 574.026(d), Health and Safety Code, is amended to read as
follows:

(d) The notification of probable cause hearing shall read as follows:
(Style of Case)

NOTIFICATION OF PROBABLE CAUSE HEARING
On this the day of , 20 - [A9-----], the

undersigned hearing officer heard evidence concerning the need for protective custody of
(hereinafter referred to as proposed patient). The proposed patient was

given the opportunity to challenge the allegations that the proposed patient [(s)he] pre-
sents a substantial risk of serious harm to self or others.

The proposed patient and the proposed patient's [his]
attorney have been given written notice that the

(attorney)

proposed patient was placed under an order of protective custody
and the reasons for such order on

(date of notice)

I have examined the certificate of medical examination for mental
illness and Based on

(other evidence considered)
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this evidence, I find that there is probable cause to believe that the proposed patient pre-
sents a substantial risk of serious harm to the proposed patient [himsel (yes - or no

.) or others (yes - or no __ ) such that the proposed patient s-)he] cannot be
at liberty pending final hearing because

(reasons for finding; type of risk found)

SECTION 3.1377. Section 574.032(f), Health and Safety Code, is amended to read as
follows:

(0 In a hearing before a jury, the jury shall determine if the proposed patient is a
person with mental illness [mentallylI] and meets the criteria for court-ordered mental
health services. The jury may not make a finding about the type of services to be provided
to the proposed patient.

SECTION 3.1378. Section 574.033(a), Health and Safety Code, is amended to read as
follows:

(a) The court shall enter an order denying an application for court-ordered temporary
or extended mental health services if after a hearing the court or jury fails to find, from
clear and convincing evidence, that the proposed patient is a person with mental illness
[metta4y-41 and meets the applicable criteria for court-ordered mental health services.

SECTION 3.1379. Sections 574.034(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The judge may order a proposed patient to receive court-ordered temporary
inpatient mental health services only if the judge or jury finds, from clear and convinc-
ing evidence, that:

(1) the proposed patient is a person with mental illness [nmentallyill; and

(2) as a result of that mental illness the proposed patient:

(A) is likely to cause serious harm to the proposed patient [hin"eel;

(B) is likely to cause serious harm to others; or

(C) is:

(i) suffering severe and abnormal mental, emotional, or physical distress;

(ii) experiencing substantial mental or physical deterioration of the proposed
patient's ability to function independently, which is exhibited by the proposed
patient's inability, except for reasons of indigence, to provide for the proposed
patient's basic needs, including food, clothing, health, or safety; and

(iii) unable to make a rational and informed decision as to whether or not to
submit to treatment.

(b) The judge may order a proposed patient to receive court-ordered temporary
outpatient mental health services only if:

(1) the judge finds that appropriate mental health services are available to the
proposed patient; and

(2) the judge or jury finds, from clear and convincing evidence, that:

(A) the proposed patient is a person with mental illness [ntentally-ill];

(B) the nature of the mental illness is severe and persistent;

(C) as a result of the mental illness, the proposed patient will, if not treated,
continue to:

(i) suffer severe and abnormal mental, emotional, or physical distress; and

(ii) experience deterioration of the ability to function independently to the
extent that the proposed patient will be unable to live safely in the community
without court-ordered outpatient mental health services; and
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(D) the proposed patient has an inability to participate in outpatient treatment
services effectively and voluntarily, demonstrated by:

(i) any of the proposed patient's actions occurring within the two-year period
which immediately precedes the hearing; or

(ii) specific characteristics of the proposed patient's clinical condition that make
impossible a rational and informed decision whether to submit to voluntary
outpatient treatment.

SECTION 3.1380. Sections 574.035(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The judge may order a proposed patient to receive court-ordered extended inpatient
mental health services only if the jury, or the judge if the right to a jury is waived, finds,
from clear and convincing evidence, that:

(1) the proposed patient is a person with mental illness [meitally-il];

(2) as a result of that mental illness the proposed patient:

(A) is likely to cause serious harm to the proposed patient [hitnteW;

(B) is likely to cause serious harm to others; or

(C) is:

(i) suffering severe and abnormal mental, emotional, or physical distress;

(ii) experiencing substantial mental or physical deterioration of the proposed
patient's ability to function independently, which is exhibited by the proposed
patient's inability, except for reasons of indigence, to provide for the proposed
patient's basic needs, including food, clothing, health, or safety; and

(iii) unable to make a rational and informed decision as to whether or not to
submit to treatment;

(3) the proposed patient's condition is expected to continue for more than 90 days;
and

(4) the proposed patient has received court-ordered inpatient mental health services
under this subtitle or under Chapter 46B, Code of Criminal Procedure, for at least 60
consecutive days during the preceding 12 months.

(b) The judge may order a proposed patient to receive court-ordered extended
outpatient mental health services only if:

(1) the judge finds that appropriate mental health services are available to the
proposed patient; and

(2) the jury, or the judge if the right to a jury is waived, finds from clear and
convincing evidence that:

(A) the proposed patient is a person with mental illness [mentally llI;

(B) the nature of the mental illness is severe and persistent;

(C) as a result of the mental illness, the proposed patient will, if not treated,
continue to:

(i) suffer severe and abnormal mental, emotional, or physical distress; and

(ii) experience deterioration of the ability to function independently to the
extent that the proposed patient will be unable to live safely in the community
without court-ordered outpatient mental health services;

(D) the proposed patient has an inability to participate in outpatient treatment
services effectively and voluntarily, demonstrated by:

(i) any of the proposed patient's actions occurring within the two-year period
which immediately precedes the hearing; or

(ii) specific characteristics of the proposed patient's clinical condition that make
impossible a rational and informed decision whether to submit to voluntary
outpatient treatment;
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(E) the proposed patient's condition is expected to continue for more than 90
days; and

(F) the proposed patient has received:
(i) court-ordered inpatient mental health services under this subtitle or under

Subchapter D or E, Chapter 46B, Code of Criminal Procedure, for a total of at
least 60 days during the preceding 12 months; or

(ii) court-ordered outpatient mental health services under this subtitle or under
Subchapter D or E, Chapter 46B, Code of Criminal Procedure, during the preced-
ing 60 days.

SECTION 3.1381. Section 574.036(a), Health and Safety Code, is amended to read as
follows:

(a) The judge shall dismiss the jury, if any, after a hearing in which a person is found
to be a person with mental illness [mentaly il] and to meet the criteria for court-ordered
temporary or extended mental health services.

SECTION 3.1382. Section 574.0415(a), Health and Safety Code, is amended to read
as follows:

(a) A mental health facility shall provide to a patient in the patient's primary
language, if possible, and in accordance with department [board] rules information relat-
ing to prescription medication ordered by the patient's treating physician.

SECTION 3.1383. Section 574.0455(b), Health and Safety Code, is amended to read
as follows:

(b) The executive commissioner [D, o..,f State Health. e,,,.. .] shall prescribe
uniform standards:

(1) that a person must meet to be listed as a qualified transportation service provider
under Subsection (a); and

(2) prescribing requirements relating to how the transportation of a person to a
mental health facility by a qualified transportation service provider is provided.
SECTION 3.1384. Section 574.103(a), Health and Safety Code, is amended to read as

follows:

(a) In this section, "ward" has the meaning assigned by Section 1002.030, Estates
[601, Texas Probate] Code.

SECTION 3.1385. Section 575.003, Health and Safety Code, is amended to read as
follows:

Sec. 575.003. ADMISSION OF PERSONS WITH CHEMICAL DEPENDENCY
[ALGOHOLICS] AND PERSONS CHARGED WITH CRIMINAL OFFENSE. This
subtitle does not affect the admission to a state mental health facility of:

(1) a person with a chemical dependency [ain aleohhie] admitted under Chapter 462;
or

(2) a person charged with a criminal offense admitted under Subchapter D or E,
Chapter 46B, Code of Criminal Procedure.

SECTION 3.1386. Section 575.012, Health and Safety Code, is amended to read as
follows:

Sec. 575.012. TRANSFER OF PERSON WITH AN INTELLECTUAL DISABILITY
M TA ETA....... I TO AN INPATIENT MENTAL HEALTH FACILITY OPER-

ATED BY THE DEPARTMENT. (a) An inpatient mental health facility may not transfer
a patient who is also a person with an intellectual disability [mental ............. to a
department mental health facility unless, before initiating the transfer, the facility
administrator of the inpatient mental health facility obtains from the commissioner a
determination that space is available in a department facility unit that is specifically
designed to serve such a person.

(b) The department shall maintain an appropriate number of hospital-level beds for
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persons with an intellectual disability [mental r...t....ti] who are committed for court-
ordered mental health services to meet the needs of the local mental health authorities.
The number of beds the department maintains must be determined according to the
previous year's need.

SECTION 3.1387. The heading to Section 575.013, Health and Safety Code, is
amended to read as follows:

Sec. 575.013. TRANSFER OF PERSON WITH AN INTELLECTUAL DISABILITY
.................... ] TO STATE SUPPORTED LIVING CENTER [SGHOOM].

SECTION 3.1388. Sections 575.013(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The facility administrator of an inpatient mental health facility operated by the
department may transfer an involuntary patient in the facility to a state supported liv-
ing center [se1tol for persons with an intellectual disability [mental ret...n.. ] if:

(1) an examination of the patient indicates that the patient has symptoms of an
intellectual disability [mental etardaton] to the extent that training, education, reha-
bilitation, care, treatment, and supervision in a state supported living center [sehool]
are in the patient's best interest;

(2) the director of the state supported living center to which the patient is to be
transferred agrees to the transfer; and

(3) the facility administrator coordinates the transfer with the director of that state
supported living center.

(b) A certificate containing the diagnosis and the facility administrator's recommenda-
tion of transfer to a specific state supported living center [sehool] shall be furnished to
the committing court.

SECTION 3.1389. Section 575.017, Health and Safety Code, is amended to read as
follows:

Sec. 575.017. TRANSFER OF RECORDS. The facility administrator of the transfer-
ring inpatient mental health facility shall send the patient's appropriate hospital re-
cords, or a copy of the records, to the hospital or facility administrator of the mental
hospital or state supported living center [se1]ool to which the patient is transferred.

SECTION 3.1390. Section 577.001(b), Health and Safety Code, is amended to read as
follows:

(b) A community center or other entity designated by the department [Texas Depart-
men.t of Mental Health and Mental Retardatin to provide mental health services may
not operate a mental health facility that provides court-ordered mental health services
without a license issued by the department under this chapter.

SECTION 3.1391. Section 577.002, Health and Safety Code, is amended to read as
follows:

Sec. 577.002. EXEMPTIONS FROM LICENSING REQUIREMENT. A mental health
facility operated by the department [Texas Department of Mental Health and Mental
Reta.dationl or a federal agency need not be licensed under this chapter.

SECTION 3.1392. Section 577.003, Health and Safety Code, is amended to read as
follows:

Sec. 577.003. ADDITIONAL LICENSE NOT REQUIRED. A mental hospital licensed
under this chapter that the department [Texas Department of Mental Health and Mental
Retardat.onI designates to provide mental health services is not required to obtain an
additional license to provide court-ordered mental health services.

SECTION 3.1393. Sections 577.006(a), (b), (c), (e), (g), and (i), Health and Safety
Code, are amended to read as follows:

(a) The department shall charge each hospital every two years a [afn-annual] license
fee for an initial license or a license renewal.

(b) The executive commissioner [bord] by rule shall adopt the fees authorized by
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Subsection (a) in accordance with Section 12.0111 and according to a schedule under
which the number of beds in the hospital determines the amount of the fee. [The-fee
may notxceed $15 a bed.] A minimum license fee may be established. [The mini.....
fee a nomt emeeed $1,000.]

(c) The executive commissioner [board] by rule shall adopt fees for hospital plan
reviews according to a schedule under which the amounts of the fees are based on the
estimated construction costs.

(e) The department shall charge a fee for field surveys of construction plans reviewed
under this section. The executive commissioner [board] by rule shall adopt a fee schedule
for the surveys that provides a minimum fee [of $500] and a maximum fee [44 4-9G06 for
each survey conducted.

(g) The executive commissioner [depatmeit] may establish staggered license renewal
dates and dates on which fees are due.

i) All license fees collected shall be deposited to the credit of the general revenue fund
[in the state treasury to the erit of the department to adinister and etfore t
ehapter. These fees may be aprpitcd4 only to the department1.

SECTION 3.1394. Section 577.009, Health and Safety Code, is amended to read as
follows:

Sec. 577.009. LIMITATION ON CERTAIN CONTRACTS. A community center or
other entity the department [Texas Department of Mental Ha.lth and M.ta .tar
tonl designates to provide mental health services may not contract with a mental
health facility to provide court-ordered mental health services unless the facility is
licensed by the department.

SECTION 3.1395. Section 577.010(a), Health and Safety Code, is amended to read as
follows:

Ca) The executive commissioner [Teasa Board of Mental Health and Men~tal Retarda
tio] shall adopt rules and standards the executive commissioner [board] considers neces-
sary and appropriate to ensure the proper care and treatment of patients in a private
mental hospital or mental health facility required to obtain a license under this chapter.

SECTION 3.1396. Section 577.0101(a), Health and Safety Code, is amended to read
as follows:

(a) The executive commissioner [board] shfall adopt rules governing the transfer or
referral of a patient from a private mental hospital to an inpatient mental health facility.

SECTION 3.1397. Section 578.003(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [board] by rule shall adopt a standard written consent
form to be used when electroconvulsive therapy is considered. The executive commis-
sioner [board] by rule shall also prescribe the information that must be contained in the
written supplement required under Subsection (c). In addition to the information
required under this section, the form must include the information required by the
Texas Medical Disclosure Panel for electroconvulsive therapy. In developing the form,
the executive commissioner [board] shall consider recommendations of the panel. Use of
the consent form prescribed by the executive commissioner [board] in the manner
prescribed by this section creates a rebuttable presumption that the disclosure require-
ments of Sections 74.104 and 74.105, Civil Practice and Remedies Code, have been met.

SECTION 3.1398. Sections 578.006(b), (c), (d), and (f), Health and Safety Code, are
amended to read as follows:

(b) A mental hospital or facility administering electroconvulsive therapy or a private
physician administering the therapy on an outpatient basis must file an application for
registration under this section. The applicant must submit the application to the depart-
ment on a form prescribed by [the] department rule.

(c) The application must be accompanied by a nonrefundable application fee. The exec-
utive commissioner by rule [board] shall set the fee in a reasonable amount not to exceed
the cost to the department to administer this section.
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(d) The application must contain:

(1) the model, manufacturer, and age of each piece of equipment used to administer
the therapy; and

(2) any other information required by [the] department rule.

(f) The executive commissioner [board] by rule may prohibit the registration and use of
equipment of a type, model, or age the executive commissioner [board] determines is
dangerous.

SECTION 3.1399. Section 578.007(b), Health and Safety Code, is amended to read as
follows:

(b) A report must state for each quarter:

(1) the number of patients who received the therapy, including:

(A) the number of persons voluntarily receiving mental health services who
consented to the therapy;

(B) the number of involuntary patients who consented to the therapy; and

(C) the number of involuntary patients for whom a guardian of the person
consented to the therapy;

(2) the age, sex, and race of the persons receiving the therapy;

(3) the source of the treatment payment;

(4) the average number of nonelectroconvulsive treatments;

(5) the average number of electroconvulsive treatments administered for each
complete series of treatments, but not including maintenance treatments;

(6) the average number of maintenance electroconvulsive treatments administered
per month;

(7) the number of fractures, reported memory losses, incidents of apnea, and cardiac
arrests without death;

(8) autopsy findings if death followed within 14 days after the date of the
administration of the therapy; and

(9) any other information required by [the] department rule.

SECTION 3.1400. The heading to Subtitle D, Title 7, Health and Safety Code, is
amended to read as follows:

SUBTITLE D. PERSONS WITH AN INTELLECTUAL DISABILITY
[M ENTAL RETARDATIO] ACT

SECTION 3.1401. Section 591.001, Health and Safety Code, is amended to read as
follows:

Sec. 591.001. SHORT TITLE. This subtitle may be cited as the Persons with an
Intellectual Disability [Mental Retardation] Act.

SECTION 3.1402. Section 591.002, Health and Safety Code, is amended to read as
follows:

Sec. 591.002. PURPOSE. (a) It is the public policy of this state that persons with an
intellectual disability [mental retardatin] have the opportunity to develop to the fullest
extent possible their potential for becoming productive members of society.

(b) It is the purpose of this subtitle to provide and assure a continuum of quality ser-
vices to meet the needs of all persons with an intellectual disability [mental retardation]
in this state.

(c) The state's responsibility to persons with an intellectual disability [mental retarda
tiot] does not replace or impede parental rights and responsibilities or terminate the
activities of persons, groups, or associations that advocate for and assist persons with an
intellectual disability [mental retardation].
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(d) It is desirable to preserve and promote living at home if feasible. If living at home
is not possible and placement in a residential care facility [for pcrsons with mental
retardation] is necessary, a person must be admitted in accordance with basic due pro-
cess requirements, giving appropriate consideration to parental desires if possible. The
person must be admitted to a facility that provides habilitative training for the person's
condition, that fosters the personal development of the person, and that enhances the
person's ability to cope with the environment.

(e) Because persons with an intellectual disability [mantal retardation] have been
denied rights solely because they are persons with an intellectual disability [of-hei-r
retardaion , the general public should be educated to the fact that persons with an
intellectual disability [mntal retardation] who have not been adjudicated incompetent
and for whom a guardian has not been appointed by a due process proceeding in a court
have the same rights and responsibilities enjoyed by all citizens of this state. All citizens
are urged to assist persons with an intellectual disability [mental retardatio] in acquir-
ing and maintaining rights and in participating in community life as fully as possible.

SECTION 3.1403. Section 591.003, Health and Safety Code, is amended by amend-
ing Subdivisions (3), (4), (5), (6), (7), (8), (9), (10), (14), (15-a), (16), (18), (19), (22), and
(23) and adding Subdivisions (4-a) and (9-a) to read as follows:

(3) "Care" means the life support and maintenance services or other aid provided to
a person with an intellectual disability [mental r including dental, medi-
cal, and nursing care and similar services.

(4) "Client" means a person receiving intellectual disability [mnetal ret adation
services from the department or a community center. The term includes a resident.

(4-a) "Commission" means the Health and Human Services Commission.

(5) "Commissioner" means the commissioner of aging and disability services [mental
health and ntal retardation].

(6) "Community center" means an entity organized under Subchapter A, Chapter
534, that provides intellectual disability [mental retardaton] services.

(7) "Department" means the [Te]as] Department of Aging and Disability Services

[Mental Health and Mental Retardatio 1.
(8) "Interdisciplinary team" means a group of intellectual disability [...nta retarda

tion] professionals and paraprofessionals who assess the treatment, training, and ha-
bilitation needs of a person with an intellectual disability [mental r..t r i n. and
make recommendations for services for that person.

(9) "Director" means the director or superintendent of a residential care facility
[eefflinmty center].

(9-a) "Executive commissioner" means the executive commissioner of the Health and

Human Services Commission.

(10) "Group home" means a residential arrangement, other than a residential care
facility, operated by the department or a community center in which not more than 15
persons with an intellectual disability [mental retardation] voluntarily live and under
appropriate supervision may share responsibilities for operation of the living unit.

(14) "Intellectual disability ["M l retardation] services" means programs and as-
sistance for persons with an intellectual disability [.-ntal retardation] that may
include a determination of an intellectual disability [Mn.talretardation], interdisciplin-
ary team recommendations, education, special training, supervision, care, treatment,
rehabilitation, residential care, and counseling, but does not include those services or
programs that have been explicitly delegated by law to other state agencies.

(15-a) "Person with an intellectual disability" means a person determined by a
physician or psychologist licensed in this state or certified by the department to have
subaverage general intellectual functioning with deficits in adaptive behavior.

(16) "Person with mental retardation" means a person with an intellectual disability.

(18) "Residential care facility" means a state supported living center or the ICF-IID
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component of the Rio Grande Center [faeh1 ty opratd by the department or a
mhtnlty center that provideo 24hou se-ti including domiliary serice, direeted
tow;ard enhancing the health, wevlfare, and developmen~1 t of pesn with menta
retardation].

(19) "Service provider" means a person who provides intellectual disability [Mental
retardation] services.

(22) "Training" means the process by which a person with an intellectual disability
[mental retardation] is habilitated and may include the teaching of life and work
skills.

(23) "Treatment" means the process by which a service provider attempts to
ameliorate the condition of a person with an intellectual disability [m.ntal .taidati 1.
SECTION 3.1404. Section 591.004, Health and Safety Code, is amended to read as

follows:
Sec. 591.004. RULES. The executive commissioner [board] by rule shall ensure the

implementation of this subtitle.
SECTION 3.1405. Sections 591.011(a), (b), (c), and (e), Health and Safety Code, are

amended to read as follows:
(a) Subject to the executive commissioner's authority to adopt rules and policies, the

[The] department shall make all reasonable efforts consistent with available resources
to:

(1) assure that each identified person with an intellectual disability [Mental rta1 da
tion] who needs intellectual disability [mental retardation] services is given while
these services are needed quality care, treatment, education, training, and rehabilita-
tion appropriate to the person's individual needs other than those services or programs
explicitly delegated by law to other governmental agencies;

(2) initiate, carry out, and evaluate procedures to guarantee to persons with an
intellectual disability [mental retardation] the rights listed in this subtitle;

(3) carry out this subtitle, including planning, initiating, coordinating, promoting,
and evaluating all programs developed;

(4) provide either directly or by cooperation, negotiation, or contract with other
agencies and those persons and groups listed in Section 533A.034 [688084], a contin-
uum of services to persons with an intellectual disability [rmen tal retardation]; and

(5) provide, either directly or by contract with other agencies, a continuum of ser-
vices to children, juveniles, or adults with an intellectual disability [mental retarda
tion] committed into the department's custody by the juvenile or criminal courts.
(b) The services provided by the department under Subsection (a)(4) shall include:

(1) treatment and care;
(2) education and training, including sheltered workshop programs;
(3) counseling and guidance; and
(4) development of residential and other facilities to enable persons with an intel-

lectual disability [mental retardation] to live and be habilitated in the community.
(c) The facilities provided under Subsection (b) shall include group homes, foster

homes, halfway houses, and day-care facilities for persons with an intellectual disability
[mntal t. rdatio ] to which the department has assigned persons with an intellectual
disability [mental retadation ].

(e) The department shall have the right of access to all clients [residents] and records
of clients [resident] who are placed with resideritial service providers.

SECTION 3.1406. Section 591.013, Health and Safety Code, is amended to read as
follows:

Sec. 591.013. LONG-RANGE PLAN. (a) The commission [department and the Texas
Departmn.t of Human Serees] shall tjoit*l develop a long-range plan for services to
persons with intellectual and developmental disabilities[, i.,ui..l n t a...t.l rtardat: 1 ].
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(b) The executive commissioner [of each departnt] shall appoint the necessary staff
to develop the plan through research of appropriate topics and public hearings to obtain
testimony from persons with knowledge of or interest in state services to persons with
intellectual and developmental disabilities[, irn-lin mn.ta.l d . 1].

(c) In developing the plan, the commission [departmentI shall consider existing plans
or studies made by the commission or department [departments].

(d) The plan must address at least the following topics:

(1) the needs of persons with intellectual and developmental disabilities[, -nel.idi_

(2) how state services should be structured to meet those needs;

(3) how the ICF-IID [1QF--MR program, the waiver program under Section 1915(c),
federal Social Security Act, other programs under Title XIX, federal Social Security
Act, and other federally funded programs can best be structured and financed to assist
the state in delivering services to persons with intellectual and developmental dis-
abilities[, inluding mental retardation];

(4) the statutory limits and rule or policy changes necessary to ensure the con-
trolled growth of the programs under Title XIX, federal Social Security Act, and other
federally funded programs;

(5) methods for expanding services available through the ICF-IID [IOF -MR]
program to persons with related conditions as defined by federal regulations relating
to the medical assistance program; and

(6) the cost of implementing the plan.

(e) The commission and the department [depatments] shall, if necessary, modify their
respective long-range plans and other existing plans relating to the provision of services
to persons with intellectual and developmental disabilities[, 'nluding mental 1 tarda
tie,] to incorporate the provisions of the [joint] plan.

(f) The commission [depa.rtments] shall review and revise the plan biennially. The
commission and the [raehl department shall consider the most recent revision of the
plan in any modifications of the commission's or [that] department's long-range plans
and in each future budget request.

(g) This section does not affect the authority of the commission and the department
[and the Texas Department of Human S-cera] to carry out their separate functions as
established by state and federal law.

(h) In this section, "ICF-IID [4IF M ] program" means the medical assistance
program serving persons with intellectual and developmental disabilities [nental
etardation] who receive care in intermediate care facilities.

SECTION 3.1407. Sections 591.022(a), (b), and (c), Health and Safety Code, are
amended to read as follows:
. (a) A person who intentionally violates the rights guaranteed by this subtitle to a

person with an intellectual disability [mental retardation] is liable to the person injured
by the violation in an amount of not less than $100 or more than $5,000.

(b) A person who recklessly violates the rights guaranteed by this subtitle to a person
with an intellectual disability [mental retardatin] is liable to the person injured by the
violation in an amount of not less than $100 or more than $1,000.

(c) A person who intentionally releases confidential information or records of a person
with an intellectual disability [mntal retardation] in violation of law is liable to the
person injured by the unlawful disclosure for $1,000 or three times the actual damages,
whichever is greater.

SECTION 3.1408. Sections 591.023(a) and (e), Health and Safety Code, are amended
to read as follows:

(a) A district court, in an action brought in the name of the state by the state attorney
general or a district or county attorney within the attorney's respective jurisdiction, may
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issue a temporary restraining order, a temporary injunction, or a permanent injunction
to:

(1) restrain and prevent a person from violating this subtitle or a rule adopted by
the executive commissioner [deparrnent] under this subtitle; or

(2) enforce compliance with this subtitle or a rule adopted by the executive commis-
sioner [dep nnit] under this subtitle.

(e) A civil penalty recovered under this section shall be paid to the state for use in
intellectual disability [mental retardation] services.

SECTION 3.1409. The heading to Chapter 592, Health and Safety Code, is amended
to read as follows:

CHAPTER 592. RIGHTS OF PERSONS WITH AN INTELLECTUAL DIS-
ABILITY [MENTAL RETARDATIO

SECTION 3.1410. Section 592.001, Health and Safety Code, is amended to read as
follows:

Sec. 592.001. PURPOSE. The purpose of this chapter is to recognize and protect the
individual dignity and worth of each person with an intellectual disability [mental
retardation].

SECTION 3.1411. Section 592.002, Health and Safety Code, is amended to read as
follows:

Sec. 592.002. RULES. The executive commissioner [board] by rule shall ensure the
implementation of the rights guaranteed in this chapter.

SECTION 3.1412. Subchapter B, Chapter 592, Health and Safety Code, is amended
to read as follows:

SUBCHAPTER B. BASIC BILL OF RIGHTS

Sec. 592.011. RIGHTS GUARANTEED. (a) Each person with an intellectual disabil-
ity [mental retardatin] in this state has the rights, benefits, and privileges guaranteed
by the constitution and laws of the United States and this state.

(b) The rights specifically listed in this subtitle are in addition to all other rights that
persons with an intellectual disability [mental retardatio n] have and are not exclusive or
intended to limit the rights guaranteed by the constitution and laws of the United
States and this state.

Sec. 592.012. PROTECTION FROM EXPLOITATION AND ABUSE. Each person
with an intellectual disability [mental retardation] has the right to protection from
exploitation and abuse because of the person's intellectual disability [mental retardation].

Sec. 592.013. LEAST RESTRICTIVE LIVING ENVIRONMENT. Each person with
an intellectual disability [mental retardation] has the right to live in the least restrictive
setting appropriate to the person's individual needs and abilities and in a variety of liv-
ing situations, including living:

(1) alone;

(2) in a group home;

(3) with a family; or

(4) in a supervised, protective environment.

Sec. 592.014. EDUCATION. Each person with an intellectual disability [mental
retardation] has the right to receive publicly supported educational services, including
those services provided under the Education Code, that are appropriate to the person's
individual needs regardless of [the per n's]:

(1) the person's chronological age;

(2) the degree of the person's intellectual disability [retardation];
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(3) the person's accompanying disabilities or handicaps; or

(4) the person's admission or commitment to intellectual disability [Mental retarda
tion] services.

Sec. 592.015. EMPLOYMENT. An employer, employment agency, or labor organiza-
tion may not deny a person equal opportunities in employment because of the person's
intellectual disability [mental retardationf , unless:

(1) the person's intellectual disability [mental retardation] significantly impairs the
person's ability to perform the duties and tasks of the position for which the person
has applied; or

(2) the denial is based on a bona fide occupational qualification reasonably neces-
sary to the normal operation of the particular business or enterprise.

Sec. 592.016. HOUSING. An owner, lessee, sublessee, assignee, or managing agent
or other person having the right to sell, rent, or lease real property, or an agent or em-
ployee of any of these, may not refuse to sell, rent, or lease to any person or group of
persons solely because the person is a person with an intellectual disability [mental
retardation] or a group that includes one or more persons with an intellectual disability
[mental retardation ].

Sec. 592.017. TREATMENT AND SERVICES. Each person with an intellectual dis-
ability [mental retardation] has the right to receive for the person's intellectual disability
[mental retrdatio.] adequate treatment and habilitative services that:

(1) are suited to the person's individual needs;

(2) maximize the person's capabilities;

(3) enhance the person's ability to cope with the person's environment; and

(4) are administered skillfully, safely, and humanely with full respect for the dignity
and personal integrity of the person.

Sec. 592.018. DETERMINATION OF AN INTELLECTUAL DISABILITY [MENTAL
.Rr........3]. A person thought to be a person with an intellectual disability [mental

retardation] has the right promptly to receive a determination of an intellectual disabil-
ity [mental retardation] using diagnostic techniques that are adapted to that person's
cultural background, language, and ethnic origin to determine if the person is in need of
intellectual disability [me.ntal retardation] services as provided by Subchapter A, Chapter
593.

Sec. 592.019. ADMINISTRATIVE HEARING. A person who files an application for a
determination of an intellectual disability [mental retaidation has the right to request
and promptly receive an administrative hearing under Subchapter A, Chapter 593, to
contest the findings of the determination of an intellectual disability [mental retardation].

Sec. 592.020. INDEPENDENT DETERMINATION OF AN INTELLECTUAL DIS-
ABILITY [ .................. ]. A person for whom a determination of an intel-
lectual disability [mental retardation] is performed or a person who files an application
for a determination of an intellectual disability [mental ret . d.t.i 1 ] under Section
593.004 and who questions the validity or results of the determination of an intellectual
disability [mental retardation] has the right to an additional, independent determina-
tion of an intellectual disability [mnttl retardation] performed at the person's own
expense.

Sec. 592.021. ADDITIONAL RIGHTS. Each person with an intellectual disability
[mental retardation has the right to:

(1) presumption of competency;

(2) due process in guardianship proceedings; and

(3) fair compensation for the person's labor for the economic benefit of another,
regardless of any direct or incidental therapeutic value to the person.

SECTION 3.1413. Sections 592.033(c) and (d), Health and Safety Code, are amended
to read as follows:
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(c) The plan shall be implemented as soon as possible but not later than the 30th day
after the date on which the client is admitted or committed to intellectual disability
[m . t.rda. .n] services.

(d) The content of an individualized habilitation plan is as required by department
rule and as may be required by the department by contract.

SECTION 3.1414. Section 592.036(a), Health and Safety Code, is amended to read as
follows:

(a) Except as provided by Section 593.030, a client, the parent if the client is a minor,
or a guardian of the person may withdraw the client from intellectual disability [mental
retardattief] services.

SECTION 3.1415. Section 592.039, Health and Safety Code, is amended to read as
follows:

Sec. 592.039. GRIEVANCES. A client, or a person acting on behalf of a person with
ani intellectual disability [mental retrda.tio] or a group of persons with an intellectual
disability [metal readat], has the right to submit complaints or grievances regard-
ing the infringement of the rights of a person with an intellectual disability [mental
retardation] or the delivery of intellectual disability [mental .... a m]t I services against
a person, group of persons, organization, or business to the department's Office of
Consumer Rights and Services [appropriae p.bli re sponibilit.y o......tt] for
investigation and appropriate action.

SECTION 3.1416. Section 592.040(a), Health and Safety Code, is amended to read as
follows:

(a) On admission for intellectual disability [mental retardation] services, each client,
and the parent if the client is a minor or the guardian of the person of the client, shall
be given written notice of the rights guaranteed by this subtitle. The notice shall be in
plain and simple language.

SECTION 3.1417. The heading to Section 592.054, Health and Safety Code, is
amended to read as follows:

Sec. 592.054. DUTIES OF [SUPERINTENDENTO.R] DIRECTOR.

SECTION 3.1418. Section 592.054(a), Health and Safety Code, is amended to read as
follows:

(a) Except as limited by this subtitle, the [...ptnn ent I director shall provide
without further consent necessary care and treatment to each court-committed resident
and make available necessary care and treatment to each voluntary resident.

SECTION 3.1419. Section 592.153(a), Health and Safety Code, is amended to read as
follows:

(a) In this section, "ward" has the meaning assigned by Section 1002.030, Estates
[601, Texas Probate Code.

SECTION 3.1420. The heading to Chapter 593, Health and Safety Code, is amended
to read as follows:

CHAPTER 593. ADMISSION AND COMMITMENT TO INTELLECTUAL
DISABILITY [WENT~ T RETAR.DA...TI] SERVICES

SECTION 3.1421. Section 593.001, Health and Safety Code, is amended to read as
follows:

Sec. 593.001. ADMISSION. A person may be admitted for intellectual disability
[mental retardation] services offered by the department or a community center, admit-
ted voluntarily to a residential care program, or committed to a residential care facility,
only as provided by this chapter.

SECTION 3.1422. Section 593.002, Health and Safety Code, is amended to read as
follows:

Sec. 593.002. CONSENT REQUIRED. (a) Except as provided by Subsection (b), the
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department or a community center may not provide intellectual disability [menttI
retardation] services to a client without the client's legally adequate consent.

(b) The department or community center may provide nonresidential intellectual dis-
ability [mental retardation. services, including a determination of an intellectual disabil-
ity [mental retardation.], to a client without the client's legally adequate consent if the
department or community center has made all reasonable efforts to obtain consent.

(c) The executive commissioner [board] by rule shall prescribe the efforts to obtain
consent that are reasonable and the documentation for those efforts.

SECTION 3.1423. Section 593.003, Health and Safety Code, is amended to read as
follows:

Sec. 593.003. REQUIREMENT OF DETERMINATION OF AN INTELLECTUAL
DISABILITY [..T.... . ... T....T.] [. W] Except as provided by Sections 593.027,
593.0275, and 593.028, a person is not eligible to receive intellectual disability [Ment
retardation] services unless the person first is determined to be a person with an intel-
lectual disability [hta- mnt .l retardation .

[(b) This .... de not apply. to art eligible ehild with ..... de pmental disabilty
. . iee tndeSibhapqte A, Chajpter 535.]

SECTION 3.1424. The heading to Section 593.004, Health and Safety Code, is
amended to read as follows:

Sec. 593.004. APPLICATION FOR DETERMINATION OF AN INTELLECTUAL
DISABILITY [MNA . ETD T'E .

SECTION 3.1425. Section 593.004(b), Health and Safety Code, is amended to read as
follows:

(b) A person believed to be a person with an intellectual disability [menntal retard
tieol, the parent if the person is a minor, or the guardian of the person may make writ-
ten application to an authorized provider for a determination of an intellectual disability
[mental retardatio] using forms provided by the department.

SECTION 3.1426. The heading to Section 593.005, Health and Safety Code, is
amended to read as follows:

Sec. 593.005. DETERMINATION OF AN INTELLECTUAL DISABILITY [MENTAL.

SECTION 3.1427. Sections 593.005(a-1) and (d), Health and Safety Code, are
amended to read as follows:

(a-1) An authorized provider shall perform the determination of an intellectual dis-
ability [Lafrtal . etai-datic] n. The department may charge a reasonable fee for certifying
an authorized provider.

(d) If the person is indigent, the determination of an intellectual disability [mental
.e.adim.l shall be performed at the department's expense by an authorized provider.

SECTION 3.1428. Section 593.006, Health and Safety Code, is amended to read as
follows:

Sec. 593.006. REPORT. A person who files an application for a determination of an
intellectual disability [m.ntal re.......... under Section 593.004 shall be promptly noti-
fied in writing of the findings.

SECTION 3.1429. Section 593.007, Health and Safety Code, is amended to read as
follows:

Sec. 593.007. NOTIFICATION OF CERTAIN RIGHTS. The department shall inform
the person who filed an application for a determination of an intellectual disability
[mental rctardation] of the person's right to:

(1) an independent determination of an intellectual disability Lmetal . ca]i-
under Section 592.020; and

(2) an administrative hearing under Section 593.008 by the agency that conducted
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the determination of an intellectual disability [mental retardatioun] to contest the
findings.

SECTION 3.1430. Sections 593.008(b) and (e), Health and Safety Code, are amended
to read as follows:

(b) The proposed client, contestant, and their respective representative by right may:

(1) have reasonable access at a reasonable time before the hearing to any records
concerning the proposed client relevant to the proposed action;

(2) present oral or written testimony and evidence, including the results of an inde-
pendent determination of an intellectual disability [mental retardation]; and

(3) examine witnesses.

(e) The executive commissioner [boa-d] by rule shall implement the hearing procedures.

SECTION 3.1431. Section 593.012(a), Health and Safety Code, is amended to read as
follows:

(a) The director [sup]eintenden I of a residential care facility to which a client has
been admitted for court-ordered care and treatment may have a client who is absent
without authority taken into custody, detained, and returned to the facility by issuing a
certificate to a law enforcement agency of the municipality or county in which the facil-
ity is located or by obtaining a court order issued by a magistrate in the manner
prescribed by Section 574.083.

SECTION 3.1432. Sections 593.013(b) and (f), Health and Safety Code, are amended
to read as follows:

(b) An interdisciplinary team shall:

(1) interview the person with an intellectual disability [mental retardation], the
person's parent if the person is a minor, and the person's guardian;

(2) review the person's:

(A) social and medical history;

(B) medical assessment, which shall include an audiological, neurological, and vi-
sion screening;

(C) psychological and social assessment; and

(D) determination of adaptive behavior level;

(3) determine the person's need for additional assessments, including educational
and vocational assessments;

(4) obtain any additional assessment necessary to plan services;

(5) identify the person's habilitation and service preferences and needs; and

(6) recommend services to address the person's needs that consider the person's
preferences.

(f) If the court has ordered the interdisciplinary team report and recommendations
under Section 593.041, the team shall promptly send a copy of the report and recom-
mendations to the court, the person with an intellectual disability [mental retardatio n]
or the person's legal representative, the person's parent if the person is a minor, and the
person's guardian.

SECTION 3.1433. The heading to Subchapter B, Chapter 593, Health and Safety
Code, is amended to read as follows:

SUBCHAPTER B. APPLICATION AND ADMISSION TO VOLUNTARY
INTELLECTUAL DISABILITY [MENTAL RET. DATIEf] SERVICES

SECTION 3.1434. Section 593.021(a), Health and Safety Code, is amended to read as
follows:

(a) The proposed client or the parent if the proposed client is a minor may apply for
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voluntary intellectual disability [mental retardation] services under Section 593.022,
593.026, 593.027, 593.0275, or 593.028.

SECTION 3.1435. The heading to Section 593.022, Health and Safety Code, is
amended to read as follows:

Sec. 593.022. ADMISSION TO VOLUNTARY INTELLECTUAL DISABILITY
[ .ENTAL RETARDATIeN] SERVICES.

SECTION 3.1436. Section 593.022(a), Health and Safety Code, is amended to read as
follows:

(a) An eligible person who applies for intellectual disability [mental retardation] ser-
vices may be admitted as soon as appropriate services are available.

SECTION 3.1437. Section 593.023(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [board] by rule shall develop and adopt procedures
permitting a client, a parent if the client is a minor, or a guardian of the person to par-
ticipate in planning the client's treatment and habilitation, including a decision to rec-
ommend or place a client in an alternative setting.

SECTION 3.1438. Section 593.026, Health and Safety Code, is amended to read as
follows:

Sec. 593.026. REGULAR VOLUNTARY ADMISSION. A regular voluntary admission
is permitted if:

(1) space is available at the facility for which placement is requested; and
(2) the facility director [sueriteidei] determines that the facility provides ser-

vices that meet the needs of the proposed resident.
SECTION 3.1439. Section 593.027, Health and Safety Code, is amended to read as

follows:
Sec. 593.027. EMERGENCY ADMISSION. (a) An emergency admission to a residen-

tial care facility is permitted without a determination of an intellectual disability [menta4
retardation] and an interdisciplinary team recommendation if:

(1) there is persuasive evidence that the proposed resident is a person with an intel-
lectual disability [mIental retardation];

(2) space is available at the facility for which placement is requested;
(3) the proposed resident has an urgent need for services that the facility director

[superinende] determines the facility provides; and
(4) the facility can provide relief for the urgent need within a year after admission.

(b) A determination of an intellectual disability [mental retardation] and an
interdisciplinary team recommendation for the person admitted under this section shall
be performed within 30 days after the date of admission.

SECTION 3.1440. Section 593.0275, Health and Safety Code, is amended to read as
follows:

Sec. 593.0275. EMERGENCY SERVICES. (a) A person may receive emergency ser-
vices without a determination of an intellectual disability [mental retardation] if:

(1) there is persuasive evidence that the person is a person with an intellectual dis-
ability [mental retardation];

(2) emergency services are available; and
(3) the person has an urgent need for emergency services.

(b) A determination of an intellectual disability [mental retardation] for the person
served under this section shall be performed within 30 days after the date the services
begin.

SECTION 3.1441. Sections 593.028(a) and (b), Health and Safety Code, are amended
to read as follows:
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(a) A person may be admitted to a residential care facility for respite care without a
determination of an intellectual disability [mental retardat.cn] and interdisciplinary
team recommendation if:

(1) there is persuasive evidence that the proposed resident is a person with an intel-
lectual disability [mental retardaticn];

(2) space is available at the facility for which respite care is requested;

(3) the facility director [superintenrdent] determines that the facility provides ser-
vices that meet the needs of the proposed resident; and

(4) the proposed resident or the proposed resident's family urgently requires assis-
tance or relief that can be provided within a period not to exceed 30 consecutive days
after the date of admission.

(b) If the relief sought by the proposed resident or the proposed resident's family has
not been provided within 30 days, one 30-day extension may be allowed if:

(1) the facility director [superintenden t] determines that the relief may be provided
in the additional period; and

(2) the parties agreeing to the original placement consent to the extension.

SECTION 3.1442. Section 593.029, Health and Safety Code, is amended to read as
follows:

Sec. 593.029. TREATMENT OF MINOR WHO REACHES MAJORITY. When a facil-
ity resident who is voluntarily admitted as a minor approaches 18 years of age and
continues to be in need of residential services, the facility director [superintendrent] shall
ensure that when the resident becomes an adult:

(1) the resident's legally adequate consent for admission to the facility is obtained
from the resident or the guardian of the person; or

(2) an application is filed for court commitment under Subchapter C.

SECTION 3.1443. Section 593.030, Health and Safety Code, is amended to read as
follows:

Sec. 593.030. WITHDRAWAL FROM SERVICES. A resident voluntarily admitted to
a residential care facility may not be detained more than 96 hours after the time the
resident, the resident's parents if the resident is a minor, or the guardian of the res-
ident's person requests discharge of the resident as provided by department rules,
unless:

(1) the facility director [ peri.en.ei.l determines that the resident's condition or
other circumstances are such that the resident cannot be discharged without endanger-
ing the safety of the resident or the general public;

(2) the facility director [sup eintendcnt] files an application for judicial commitment
under Section 593.041; and

(3) a court issues a protective custody order under Section 593.044 pending a final
determination on the application.

SECTION 3.1444. Sections 593.041(a), (b), (c), and (e), Health and Safety Code, are
amended to read as follows:

(a) A proposed resident, if an adult, a parent if the proposed resident is a minor, the
guardian of the person, the court, or any other interested person, including a community
center or agency that conducted a determination of an intellectual disability [mental
retardation] of the proposed resident, may file an application for an interdisciplinary
team report and recommendation that the proposed client is in need of long-term place-
ment in a residential care facility.

(b) Except as provided by Subsection (e), the application must be filed with the county
clerk in the county in which the proposed resident resides. If the director [supe rtiei
dent] of a residential care facility files an application for judicial commitment of a volun-
tary resident, the county in which the facility is located is considered the resident's
county of residence.
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(c) The county court has original jurisdiction of all judicial proceedings for commit-
ment of a person with an intellectual disability [mental retardation] to residential care
facilities.

(e) An application in which the proposed patient is a child in the custody of the Texas
Juvenile Justice Department [Youth CGmmismin] may be filed in the county in which
the child's commitment to the Texas Juvenile Justice Department [the-o mmis~io] was
ordered.

SECTION 3.1445. Section 593.044(a), Health and Safety Code, is amended to read as
follows:

(a) The court in which an application for a hearing is filed may order the proposed
resident taken into protective custody if the court determines from certificates filed with
the court that the proposed resident is:

(1) believed to be a person with an intellectual disability [mntal retardation]; and

(2) likely to cause injury to the proposed resident [himfsetf or others if not im-
mediately restrained.

SECTION 3.1446. Section 593.048, Health and Safety Code, is amended to read as
follows:

Sec. 593.048. HEARING NOTICE. (a) Not later than the l1th day before the date
set for the hearing, a copy of the application, notice of the time and place of the hearing
and, if appropriate, the order for the determination of an intellectual disability [mental
retardation] and interdisciplinary team report and recommendations shall be served on:

(1) the proposed resident or the proposed resident's representative;
(2) the parent if the proposed resident is a minor;

(3) the guardian of the person; and

(4) the department.
(b) The notice must specify in plain and simple language:

(1) the right to an independent determination of an intellectual disability [mental
retardation] under Section 593.007; and

(2) the provisions of Sections 593.043, 593.047, 593.049, 593.050, and 593.053.

SECTION 3.1447. Section 593.050(d), Health and Safety Code, is amended to read as
follows:

(d) The Texas Rules of Evidence apply. The results of the determination of an intel-
lectual disability [mental retardation] and the current interdisciplinary team report and
recommendations shall be presented in evidence.

SECTION 3.1448. Section 593.052(a), Health and Safety Code, is amended to read as
follows:

(a) A proposed resident may not be committed to a residential care facility unless:
1 (1) the proposed resident is a person with an intellectual disability [mental retarda
tion];

(2) evidence is presented showing that because of the proposed resident's intellectual
disability [retardation], the proposed resident:

(A) represents a substantial risk of physical impairment or injury to the proposed
resident [himtse4 or others; or

(B) is unable to provide for and is not providing for the proposed resident's most
basic personal physical needs;
(3) the proposed resident cannot be adequately and appropriately habilitated in an

available, less restrictive setting; and

(4) the residential care facility provides habilitative services, care, training, and
treatment appropriate to the proposed resident's needs.
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SECTION 3.1449. Section 593.073, Health and Safety Code, is amended to read as
follows:

Sec. 593.073. DETERMINATION OF RESIDENTIAL COSTS. The executive commis-
sioner [board] by rule may determine the cost of support, maintenance, and treatment of
a resident.

SECTION 3.1450. Sections 593.074(b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(b) The executive commissioner [departmen ] may use the projected cost of providing
residential services to establish by rule the maximum fee that may be charged to a
payer.

(c) The executive commissioner by rule [depatTaet] may establish maximum fees on
one or a combination of the following:

(1) a statewide per capita;

(2) an individual facility per capita; or

(3) the type of service provided.

(d) Notwithstanding Subsection (b), the executive commissioner by rule [dep A.ne
may establish a fee in excess of the department's projected cost of providing residential
services that may be charged to a payer:

(1) who is not an individual; and

(2) whose method of determining the rate of reimbursement to a provider results in
the excess.

SECTION 3.1451. Sections 593.075(a), (b), (d), and (e), Health and Safety Code, are
amended to read as follows:

(a) The executive commissioner [boafd] by rule shall establish a sliding fee schedule
for the payment by the resident's parents of the state's total costs for the support, main-
tenance, and treatment of a resident younger than 18 years of age.

(b) The executive commissioner by rule [board] shall set the fee according to the
parents' net taxable income and ability to pay.

(d) In determining the portion of the costs of the resident's support, maintenance, and
treatment that the parents are required to pay, the department, in accordance with
rules adopted by the executive commissioner, shall adjust, when appropriate, the pay-
ment required under the fee schedule to allow for consideration of other factors affecting
the ability of the parents to pay.

(e) The executive commissioner [4ear]mentl shall evaluate and, if necessary, revise
the fee schedule at least once every five years.

SECTION 3.1452. Section 593.077(a), Health and Safety Code, is amended to read as
follows:

(a) Child support payments for the benefit of a resident paid or owed by a parent
under court order are considered the property and estate of the resident and the [depart
mett may]:

(1) department may be reimbursed for the costs of a resident's support, mainte-
nance, and treatment from those amounts; and

(2) executive commissioner by rule may establish a fee based on the child support
obligation in addition to other fees authorized by this subchapter.

SECTION 3.1453. Section 593.081(f), Health and Safety Code, is amended to read as
follows:

(f) For the purposes of this section, the following are not considered to be trusts and
are not entitled to the exemption provided by this section:

(1) a guardianship established under the former Texas Probate Code or under the
Estates Code;
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(2) a trust established under Chapter 142, Property Code;

(3) a facility custodial account established under Section 551.003;

(4) the provisions of a divorce decree or other court order relating to child support
obligations;

(5) an administration of a decedent's estate; or

(6) an arrangement in which funds are held in the registry or by the clerk of a
court.

SECTION 3.1454. Subchapter D, Chapter 593, Health and Safety Code, is amended
by adding Section 593.082 to read as follows:

Sec. 593.082. FILING OF CLAIMS. (a) In this section:

(1) "Person responsible for a resident" means the resident, a person liable for the sup-
port of the resident, or both.

(2) "Resident" means a person admitted to a residential care facility operated by the
department for persons with an intellectual disability.

(b) A county or district attorney shall, on the written request of the department, repre-
sent the state in filing a claim in probate court or a petition in a court of competent juris-
diction to require a person responsible for a resident to appear in court and show cause
why the state should not have judgment against the person for the resident's support and
maintenance in a residential care facility operated by the department.

(c) On a sufficient showing, the court may enter judgment against the person responsible
for the resident for the costs of the resident's support and maintenance.

(d) Sufficient evidence to authorize the court to enter judgment is a verified account,
sworn to by the director of the residential care facility in which the person with an intel-
lectual disability resided or has resided, as to the amount due.

(e) The judgment may be enforced as in other cases.

(f) The county or district attorney representing the state is entitled to a commission of
10 percent of the amount collected.

(g) The attorney general shall represent the state if the county and district attorney re-
fuse or are unable to act on the department's request.

SECTION 3.1455. Section 593.092, Health and Safety Code, is amended to read as
follows:

Sec. 593.092. DISCHARGE OF PERSON VOLUNTARILY ADMITTED TO RESI-
DENTIAL CARE FACILITY. (a) Except as otherwise provided, a resident voluntarily
admitted to a residential care facility under a law in force before January 1, 1978, shall
be discharged not later than the 96th hour after the time the facility director [superift
tendett] receives written request from the person on whose application the resident was
admitted, or on the resident's own request.

(b) The facility director [superi]tendent] may detain the resident for more than 96
hours in accordance with Section 593.030.

SECTION 3.1456. Sections 594.001(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) This chapter does not apply to the:

(1) transfer of a client for emergency medical, dental, or psychiatric care for not
more than 30 consecutive days;

(2) voluntary withdrawal of a client from intellectual disability [mfntal retardation]
services; or

(3) discharge of a client by a [su "ten -e] director because the person is not
a person with an intellectual disability [mental retardatien] according to the results of
the determination of an intellectual disability [mental retardaticin].

(c) A discharge under Subsection (b)(3) is without further hearings, unless an
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administrative hearing under Subchapter A, Chapter 593, to contest the determination
of an intellectual disability [mental retardatic n] is requested.

SECTION 3.1457. Section 594.002, Health and Safety Code, is amended to read as
follows:

Sec. 594.002. LEAVE; FURLOUGH. The director [st]perintendent may grant or
deny a resident a leave of absence or furlough.

SECTION 3.1458. Section 594.014(b), Health and Safety Code, is amended to read as
follows:

(b) A client may not be transferred to another facility or discharged from intellectual
disability [mcntal retardation] services unless the client is given the opportunity to
request and receive an administrative hearing to contest the proposed transfer or
discharge.

SECTION 3.1459. Section 594.015(b), Health and Safety Code, is amended to read as
follows:

(b) The client, the parent of a client who is a minor, the guardian of the person, and
the director [su]erintendett] have the right to:

(1) be present and represented at the hearing; and

(2) have reasonable access at a reasonable time before the hearing to any records
concerning the client relevant to the proposed action.

SECTION 3.1460. Section 594.016(d), Health and Safety Code, is amended to read as
follows:

(d) If an appeal is not filed from a final order granting a request for a transfer or dis-
charge, the director [sue]intende shall proceed with the transfer or discharge.

SECTION 3.1461. Section 594.019(a), Health and Safety Code, is amended to read as
follows:

(a) The department shall provide appropriate alternative or follow-up supportive ser-
vices consistent with available resources by agreement among the department, the local
intellectual and developmental disability [mental retardation] authority in the area in
which the client will reside, and the client, parent of a client who is a minor, or guardian
of the person. The services shall be consistent with the rights guaranteed in Chapter
592.

SECTION 3.1462. Subchapter C, Chapter 594, Health and Safety Code, is amended
by adding Section 594.0301 to read as follows:

Sec. 594.0301. DEFINITION. In this subchapter, "state mental hospital" has the
meaning assigned by Section 571.003.

SECTION 3.1463. Section 594.032(a), Health and Safety Code, is amended to read as
follows:

(a) The director [superintefdent] may transfer a resident committed to a residential
care facility under Subchapter C, Chapter 593, to a state mental hospital for mental
health care if."

(1) an examination of the resident by a licensed physician indicates symptoms of
mental illness to the extent that care, treatment, [eontrol,] and rehabilitation in a
state mental hospital is in the best interest of the resident;

(2) the hospital administrator of the state mental hospital to which the resident is to
be transferred agrees to the transfer; and

(3) the director coordinates the transfer with the hospital administrator of the state
mental hospital.

SECTION 3.1464. Section 594.036(b), Health and Safety Code, is amended to read as
follows:

(b) Notice shall also be served on the parents if the resident is a minor and on the
guardian for the resident's person if the resident has been declared to be incapacitated
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as provided by the former Texas Probate Code or the Estates Code and a guardian has
been appointed.

SECTION 3.1465. Section 594.041(b), Health and Safety Code, is amended to read as
follows:

(b) A person may not be transferred to a state mental hospital except on competent
medical or psychiatric testimony.

SECTION 3.1466. The heading to Section 594.044, Health and Safety Code, is
amended to read as follows:

Sec. 594.044. TRANSFER TO [OF] RESIDENTIAL CARE FACILITY.
SECTION 3.1467. Section 594.044(b), Health and Safety Code, is amended to read as

follows:
(b) The hospital administrator of the state mental hospital shall notify the director

[superintenden] of the facility from which the resident was transferred that hospitaliza-
tion in a state mental hospital is not necessary or appropriate for the resident. The
director [superintendent] shall immediately provide for the return of the resident to the
facility.

SECTION 3.1468. Section 594.045(a), Health and Safety Code, is amended to read as
follows:

(a) If a resident has been transferred to a state mental hospital under a court order
under this subchapter, the hospital administrator of the state mental hospital shall:

(1) send a certificate to the committing court stating that the resident does not
require hospitalization in a state mental hospital but requires care in a residential
care facility because of the resident's intellectual disability [mental retar dation]; and

(2) request that the resident be transferred to a residential care facility.

SECTION 3.1469. Section 595.001, Health and Safety Code, is amended to read as
follows:

Sec. 595.001. CONFIDENTIALITY OF RECORDS. Records of the identity, diagno-
sis, evaluation, or treatment of a person that are maintained in connection with the per-
formance of a program or activity relating to an intellectual disability [mental retarda
tion] are confidential and may be disclosed only for the purposes and under the
circumstances authorized by this chapter, subject to applicable federal and other state
law [under Sections 695.008 and 595.004].

SECTION 3.1470. Section 595.002, Health and Safety Code, is amended to read as
follows:

Sec. 595.002. RULES. The executive commissioner [board] shall adopt rules to carry
out this chapter that are [the d. frt 1  . r1 t i ... a] necessary or proper to:

(1) prevent circumvention or evasion of the chapter; or
(2) facilitate compliance with the chapter.

SECTION 3.1471. Section 595.005(a), Health and Safety Code, is amended to read as
follows:
* (a) The content of a confidential record may be disclosed without the consent required
under Section 595.003 to:

(1) medical personnel to the extent necessary to meet a medical emergency;

(2) qualified personnel for management audits, financial audits, program evalua-
tions, or research approved by the department; or

(3) personnel legally authorized to conduct investigations concerning complaints of
abuse or denial of rights of persons with an intellectual disability [...ntal rt rdti. ].

SECTION 3.1472. Section 595.0055(b), Health and Safety Code, is amended to read
as follows:

(b) Notwithstanding any other law, on request by a representative of a cemetery orga-
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nization or funeral establishment, the director [stpeitendet.] of a residential care fa-
cility shall release to the representative the name, date of birth, or date of death of a
person who was a resident at the facility when the person died, unless the person or the
person's guardian provided written instructions to the facility not to release the person's
name or dates of birth and death. A representative of a cemetery organization or a fu-
neral establishment may use a name or date released under this subsection only for the
purpose of inscribing the name or date on a grave marker.

SECTION 3.1473. Section 595.008, Health and Safety Code, is amended to read as
follows:

Sec. 595.008. EXCHANGE OF RECORDS. The prohibitions against disclosure apply
to an exchange of records between government agencies or persons, except for exchanges
of information necessary for:

(1) delivery of services to clients; or

(2) payment for intellectual disability [m rtdatin services as defined in
this subtitle.

SECTION 3.1474. Section 595.010, Health and Safety Code, is amended to read as
follows:

Sec. 595.010. DISCLOSURE OF PHYSICAL OR MENTAL CONDITION. This
chapter does not prohibit a qualified professional from disclosing the current physical
and mental condition of a person with an intellectual disability [m..tal re.dtion] to
the person's parent, guardian, relative, or friend.

SECTION 3.1475. Sections 597.001(2), (4), (5), and (8), Health and Safety Code, are
amended to read as follows:

(2) "Client" means a person receiving services in a community-based ICF-IID

(4) "ICF-IID" [4eF-M] has the meaning assigned by Section 531.002.

(5) "Interdisciplinary team" means those interdisciplinary teams defined in the
Code of Federal Regulations for participation in the intermediate care facilities for
individuals with intellectual and developmental disabilities [the m...... r.tarde].

(8) "Surrogate decision-maker" means an individual authorized under Section
597.041 to consent on behalf of a client residing in an ICF-IID [IGF MR &1t]eily.

SECTION 3.1476. Section 597.002, Health and Safety Code, is amended to read as
follows:

Sec. 597.002. RULES. The executive commissioner [board] may adopt rules necessary
to implement this chapter [not later thaf 180 days after its &et - b,.

SECTION 3.1477. Section 597.021, Health and Safety Code, is amended to read as
follows:

Sec. 597.021. ICF-IID [IGF-MR] ASSESSMENT OF CLIENT'S CAPACITY TO
CONSENT TO TREATMENT. (a) The executive commissioner [board] by rule shall
require an ICF-IID [IGFiMR-faeility] certified in this state to assess the capacity of each
adult client without a legal guardian to make treatment decisions when there is evi-
dence to suggest the individual is not capable of making a decision covered under this
chapter.

(b) The rules must require the use of a uniform assessment process prescribed by
department [board] rule to determine a client's capacity to make treatment decisions.

SECTION 3.1478. The heading to Subchapter C, Chapter 597, Health and Safety
Code, is amended to read as follows:

SUBCHAPTER C. SURROGATE CONSENT FOR ICF-IID [1F-MR]
CLIENTS

SECTION 3.1479. Section 597.041(d), Health and Safety Code, is amended to read as
follows:
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(d) Any dispute as to the right of a party to act as a surrogate decision-maker may be
resolved only by a court of record under Title 3, Estates [Chapter V, Texas Probate]
Code.

SECTION 3.1480. Section 597.043(c), Health and Safety Code, is amended to read as
follows:

(c) The list of qualified individuals from which committee members are drawn shall
include:

(1) health care professionals licensed or registered in this state who have special-
ized training in medicine, psychopharmacology, nursing, or psychology;

(2) persons with an intellectual disability [mntfal retardation] or parents, siblings,
spouses, or children of a person with an intellectual disability [mental retardatic ];

(3) attorneys licensed in this state who have knowledge of legal issues of concern to
persons with an intellectual disability [mental retardation] or to the families of persons
with an intellectual disability [mental retardation ;

(4) members of private organizations that advocate on behalf of persons with an
intellectual disability [mental retardation]; and

(5) persons with demonstrated expertise or interest in the care and treatment of
persons with an intellectual disability [mental disabitics].

SECTION 3.1481. Section 597.044(a), Health and Safety Code, is amended to read as
follows:

(a) If the results of the assessment conducted in accordance with Section 597.021
indicate that a client who does not have a legal guardian or surrogate decision-maker
lacks the capacity to make a treatment decision about major medical or dental treat-
ment, psychoactive medication, or a highly restrictive procedure, the ICF-IID [IF-M-R

elity] must file an application for a treatment decision with the department.

SECTION 3.1482. Sections 597.045(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The ICF-IID [IF-MR-faeiliyl with assistance from the department shall sched-
ule a review of the application.

(c) The ICF-IID [I , MR faeility] with assistance from the department shall send no-
tice of the date, place, and time of the review to the surrogate consent committee, the
client who is the subject of the application, the client's actively involved parent, spouse,
adult child, or other person known to have a demonstrated interest in the care and
welfare of the client, and any other person as prescribed by department [beard] rule. The
ICF-IID [IG-MA4feility] shall include a copy of the application and a statement of the
committee's procedure for consideration of the application, including the opportunity to
be heard or to present evidence and to appeal.

SECTION 3.1483. Section 597.047, Health and Safety Code, is amended to read as
follows:

Sec. 597.047. CONFIDENTIAL INFORMATION. Notwithstanding any other state
law, a person licensed by this state to provide services related to health care or to the
treatment or care of a person with an intellectual disability [mental retardat in], a
developmental disability, or a mental illness shall provide to the committee members
any information the committee requests that is relevant to the client's need for a
proposed treatment.

SECTION 3.1484. Section 597.048(f), Health and Safety Code, is amended to read as
follows:

(f) At any time before the committee makes its determination of a client's best inter-
est under Section 597.049, the committee chair may suspend the review of the applica-
tion for not more than five days if any person applies for appointment as the client's
guardian of the person in accordance with the Estates [Tcxas Probatc] Code.

SECTION 3.1485. Section 597.050(b), Health and Safety Code, is amended to read as
follows:
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(b) The ICF-IID [IGP-MR-facility] shall send a copy of the committee's opinion to:

(1) each person notified under Section 597.045; and

(2) the department.

SECTION 3.1486. Section 597.054(a), Health and Safety Code, is amended to read as
follows:

(a) Each ICF-IID [It-M-c] shall develop procedures for the surrogate consent com-
mittees in accordance with the rules adopted under Section 597.002.

SECTION 3.1487. Section 612.002(a), Health and Safety Code, is amended to read as
follows:

(a) Under the compact, the governor shall appoint the executive commissioner of the
Health and Human Services Commission [mental health and m retardation] as the
compact administrator.

SECTION 3.1488. Section 612.005(b), Health and Safety Code, is amended to read as
follows:

(b) If a supplementary agreement requires or contemplates the use of an institution
or facility of this state or requires or contemplates the provision of a service by this
state, the supplementary agreement does not take effect until approved by the executive
commissioner and the head of the department or agency:

(1) under whose jurisdiction the institution or facility is operated; or

(2) that will perform the service.

SECTION 3.1489. Section 614.001, Health and Safety Code, is amended by amend-
ing Subdivisions (2), (6), (7), (8), and (10) and adding Subdivision (4-a) to read as
follows:

(2) "Case management" means a process by which a person or team responsible for
establishing and continuously maintaining contact with a person with mental illness,
a developmental disability, or an intellectual disability [mentl r.tardaton] provides
that person with access to services required by the person and ensures the coordinated
delivery of those services to the person.

(4-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(6) "Mental impairment" means a mental illness, an intellectual disability [mental
rerdatio. ], or a developmental disability.

(7) "Intellectual disability" ["MMal retardation"] has the meaning assigned by Sec-
tion 591.003.

(8) "Offender with a medical or mental impairment" means a juvenile or adult who
is arrested or charged with a criminal offense and who:

(A) is a person with:

(i) [has] a mental impairment; or

(ii) a physical disability, terminal illness, or significant illness; or

(B) is elderly[, ph e llydsabled, terminally ill, orsi gnfic..tly ill].

(10) "Person with an intellectual disability [..ental rt..t.]" means a juvenile
or adult with an intellectual disability [mental retardation] that is not a mental disor-
der who, because of the mental deficit, requires special training, education, supervi-
sion, treatment, care, or control in the person's home or community or in a private [or
state] school or state supported living center for persons with an intellectual disability
[Mental ... tardati.

SECTION 3.1490. Sections 614.002(a), (b), and (e), Health and Safety Code, are
amended to read as follows:

(a) The Advisory Committee to the Texas Board of Criminal Justice on Offenders with
Medical or Mental Impairments is composed of 28 [-29] members.
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(b) The governor shall appoint, with the advice and consent of the senate:

(1) four at-large members who have expertise in mental health, intellectual dis-
abilities [mental ... . dati.], or developmental disabilities, three of whom must be fo-
rensic psychiatrists or forensic psychologists;

(2) one at-large member who is the judge of a district court with criminal jurisdic-
tion;

(3) one at-large member who is a prosecuting attorney;

(4) one at-large member who is a criminal defense attorney;

(5) two at-large members who have expertise in the juvenile justice or criminal
justice system; and

(6) one at-large member whose expertise can further the mission of the committee.

(e) The executive head of each of the following agencies, divisions of agencies, or as-
sociations, or that person's designated representative, shall serve as a member of the
committee:

(1) the correctional institutions division of the Texas Department of Criminal
Justice;

(2) the Department of State Health Services;

(3) the parole division of the Texas Department of Criminal Justice;

(4) the community justice assistance division of the Texas Department of Criminal
Justice;

(5) the Texas Juvenile Justice Department;

(6) the Department of Assistive and Rehabilitative Services;

(7) the Correctional Managed Health Care Committee;

(8) [the] Mental Health America of [Ascciatiorn in] Texas;

(9) the Board of Pardons and Paroles;

(10) the Texas Commission on Law Enforcement;

(11) the Texas Council of Community [Mental Health and Me.ntal Rtarf]til]-
Centers;

(12) the Commission on Jail Standards;

(13) the Texas Council for Developmental Disabilities;

(14) the Arc of Texas [A ... ti. for Ret rded it .. s;
(15) the National Alliance on Mental Illness [for the Mntty Ill] of Texas;

(16) the Parent Association for the Retarded of Texas, Inc.;

(17) the Health and Human Services Commission; and

(18) the Department of Aging and Disability Services.

SECTION 3.1491. Section 614.008(a), Health and Safety Code, is amended to read as
follows:

(a) The office may maintain at least one program in a county selected by the office to
employ a cooperative community-based alternative system to divert from the state crim-
inal justice system offenders with mental impairments or offenders who are identified as
being elderly or persons with physical disabilities, terminal illnesses, or significant ill-
nesses[, .hyially disabled, term.nlly ill, or s .fi..tl ill and to rehabilitate those
offenders.

SECTION 3.1492. Section 614.013, Health and Safety Code, is amended to read as
follows:

Sec. 614.013. CONTINUITY OF CARE FOR OFFENDERS WITH MENTAL
IMPAIRMENTS. (a) The Texas Department of Criminal Justice, the Department of
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State Health Services, the bureau of identification and records of the Department of
Public Safety, representatives of local mental health or intellectual and developmental
disability [mental retardatio~n] authorities appointed by the commissioner of the Depart-
ment of State Health Services, and the directors of community supervision and correc-
tions departments shall adopt a memorandum of understanding that establishes their
respective responsibilities to institute a continuity of care and service program for of-
fenders with mental impairments in the criminal justice system. The office shall coordi-
nate and monitor the development and implementation of the memorandum of
understanding.

(b) The memorandum of understanding must establish methods for:

(1) identifying offenders with mental impairments in the criminal justice system
and collecting and reporting prevalence rate data to the office;

(2) developing interagency rules, policies, procedures, and standards for the
coordination of care of and the exchange of information on offenders with mental
impairments by local and state criminal justice agencies, the Department of State
Health Services and the Department of Aging and Disability Services [T exas-Depar-

ment of Mental Health and Mental Retardation ] local mental health or intellectual
and developmental disability [merital retardation] authorities, the Commission on Jail
Standards, and local jails;

(3) identifying the services needed by offenders with mental impairments to reenter
the community successfully; and

(4) establishing a process to report implementation activities to the office.

(c) The Texas Department of Criminal Justice, the Department of State Health Ser-
vices, local mental health or intellectual and developmental disability [mental retarda
ti n] authorities, and community supervision and corrections departments shall:

(1) operate the continuity of care and service program for offenders with mental
impairments in the criminal justice system with funds appropriated for that purpose;
and

(2) actively seek federal grants or funds to operate and expand the program.

(d) Local and state criminal justice agencies shall, whenever possible, contract with
local mental health or intellectual and developmental disability [mental retardation]
authorities to maximize Medicaid funding and improve on the continuity of care and ser-
vice program for offenders with mental impairments in the criminal justice system.

(e) The office, in coordination with each state agency identified in Subsection (b)(2),
shall develop a standardized process for collecting and reporting the memorandum of
understanding implementation outcomes by local and state criminal justice agencies and
local and state mental health or intellectual and developmental disability [mental
retardation] authorities. The findings of these reports shall be submitted to the office by
September 1 of each even-numbered year and shall be included in recommendations to
the board in the office's biennial report under Section 614.009.

SECTION 3.1493. Section 614.014, Health and Safety Code, is amended to read as
follows:

Sec. 614.014. CONTINUITY OF CARE FOR ELDERLY OFFENDERS. (a) The Texas
Department of Criminal Justice and the executive commissioner[, the Texas Department
of H ..... and the Texas Department on Aging] by rule shall adopt a memo-
randum of understanding that establishes the [their] respective responsibilities of the
Texas Department of Criminal Justice, the Department of State Health Services, the
Department of Aging and Disability Services, and the Department of Assistive and
Rehabilitative Services to institute a continuity of care and service program for elderly
offenders in the criminal justice system. The office shall coordinate and monitor the
development and implementation of the memorandum of understanding.

(b) The memorandum of understanding must establish methods for:

(1) identifying elderly offenders in the criminal justice system;
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(2) developing interagency rules, policies, and procedures for the coordination of
care of and the exchange of information on elderly offenders by local and state crimi-
nal justice agencies, the Department of State Health Services, the Department of Aging
and Disability Services, and the Department of Assistive and Rehabilitative Services
[Texas Dpftm.nt. f Human Services, a.d the Texas Department an Agin]; and

(3) identifying the services needed by elderly offenders to reenter the community
successfully.

(c) The Texas Department of Criminal Justice, the Department of State Health Ser-
vices, the Department of Aging and Disability Services, and the Department of Assistive
and Rehabilitative Services [Texas Dea,....nt of fl.... S. ,ies, and the Texa
Department on Agin shall:

(1) operate the continuity of care and service program for elderly offenders in the
criminal justice system with funds appropriated for that purpose; and

(2) actively seek federal grants or funds to operate and expand the program.

SECTION 3.1494. Section 614.015, Health and Safety Code, is amended to read as
follows:

Sec. 614.015. CONTINUITY OF CARE FOR [P YS1 ALL DISABLED, TERM!
NALLY ILbL, OR SIGNIFICANTLY ILL] OFFENDERS WITH PHYSICAL DIS-
ABILITIES, TERMINAL ILLNESSES, OR SIGNIFICANT ILLNESSES. (a) The Texas
Department of Criminal Justice and the executive commissioner[, the Depatrtment afAs
sstive atnd Rehabilitative Serviees, the Department of Statte Health Seies a nd the
Departmnnt of ,.ging and D^ i".b.l.yt -See . by rule shall adopt a memorandum of
understanding that establishes the [their] respective responsibilities of the Texas Depart-
ment of Criminal Justice, the Department of Assistive and Rehabilitative Services, the
Department of State Health Services, and the Department of Aging and Disability Ser-
vices to institute a continuity of care and service program for offenders in the criminal
justice system who are persons with physical disabilities, terminal illnesses, or signifi-
cant illnesses [,h, i disabled, term ially. l, or signfieantly ill]. The council shall
coordinate and monitor the development and implementation of the memorandum of
understanding.

(b) The memorandum of understanding must establish methods for:

(1) identifying offenders in the criminal justice system who are persons with physi-
cal disabilities, terminal illnesses, or significant illnesses [physietlly disabled,
tein.ially ill, or signfieantly- il;

(2) developing interagency rules, policies, and procedures for the coordination of
care of and the exchange of information on offenders who are persons with physical
disabilities, terminal illnesses, or significant illnesses [physially disabled, tertninaftl
il, or signifintly ill] by local and state criminal justice agencies, the Texas Depart-
ment of Criminal Justice, the Department of Assistive and Rehabilitative Services, the
Department of State Health Services, and the Department of Aging and Disability
Services; and

(3) identifying the services needed by offenders who are persons with physical dis-
abilities, terminal illnesses, or significant illnesses [physieally disabld, t. m lly ill,
or sgn.ficantlyil4] to reenter the community successfully.

(c) The Texas Department of Criminal Justice, the Department of Assistive and
Rehabilitative Services, the Department of State Health Services, and the Department
of Aging and Disability Services shall:

(1) operate, with funds appropriated for that purpose, the continuity of care and
service program for offenders in the criminal justice system who are persons with
physical disabilities, terminal illnesses, or significant illnesses [ph.....ll dabled,
term inall ill, r signfi.antly ill]; and

(2) actively seek federal grants or funds to operate and expand the program.

SECTION 3.1495. Section 614.016, Health and Safety Code, is amended to read as
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follows:
Sec. 614.016. CONTINUITY OF CARE FOR CERTAIN OFFENDERS BY LAW

ENFORCEMENT AND JAILS. (a) The office, the Texas Commission on Law Enforce-
ment, the bureau of identification and records of the Department of Public Safety, and
the Commission on Jail Standards by rule shall adopt a memorandum of understanding
that establishes their respective responsibilities to institute a continuity of care and ser-
vice program for offenders in the criminal justice system who are persons with mental
impairments, physical disabilities, terminal illnesses, or significant illnesses, or who are
[mentally impaired,] elderly[, physically disabled, trminally ill, or sgi.fi.antly :111.

(b) The memorandum of understanding must establish methods for:

(1) identifying offenders in the criminal justice system who are persons with mental
impairments, physical disabilities, terminal illnesses, or significant illnesses, or who
are [meontally impaired,I elderly[, physkally disabled, terminall, ill, or signficant!
fl];

(2) developing procedures for the exchange of information relating to offenders who
are persons with mental impairments, physical disabilities, terminal illnesses, or sig-
nificant illnesses, or who are [mentally impai rd,] elderly[, physially disabled,
termnally ill, o.r oii.if.itly .1] by the office, the Texas Commission on Law Enforce-
ment, and the Commission on Jail Standards for use in the continuity of care and ser-
vices program; and

(3) adopting rules and standards that assist in the development of a continuity of
care and services program for offenders who are persons with mental impairments,
physical disabilities, terminal illnesses, or significant illnesses, or who are [mentally
iinpaire,1 elderly[, phys.a.ly d. a ttbd, t i.nally ill, or signifi...tlj ill].

SECTION 3.1496. Section 614.018(b), Health and Safety Code, is amended to read as
follows:

(b) The memorandum of understanding must establish methods for:

(1) identifying juveniles with mental impairments in the juvenile justice system and
collecting and reporting relevant data to the office;

(2) developing interagency rules, policies, and procedures for the coordination of
care of and the exchange of information on juveniles with mental impairments who
are committed to or treated, served, or supervised by the Texas Juvenile Justice
Department, the Department of Public Safety, the Department of State Health Ser-
vices, the Department of Family and Protective Services, the Department of Aging
and Disability Services, the Texas Education Agency, local juvenile probation depart-
ments, local mental health or intellectual and developmental disability [mental
retardatien] authorities, and independent school districts; and

(3) identifying the services needed by juveniles with mental impairments in the ju-
venile justice system.

SECTION 3.1497. Section 614.019, Health and Safety Code, is amended to read as
follows:

Sec. 614.019. PROGRAMS FOR JUVENILES. (a) The office, in cooperation with the
Department of State Health Services [Texas C........ ,ort Pdohol and Drug Ab e., the
Texas Department of Mental Health and Mental Rctardaton], the Department of Fam-
ily and Protective [an egulatory] Services, the Texas Juvenile Justice Department
[Probation C, .ss..., t- Teas Youth Commission], and the Texas Education Agency,
may establish and maintain programs, building on existing successful efforts in com-
munities, to address prevention, intervention, and continuity of care for juveniles with
mental health and substance abuse disorders.

(b) A child with mental illness who is receiving continuity of care services during pa-
role from the Texas Juvenile Justice Department [Youth Cummir n r] and who is no lon-
ger eligible to receive services from a local mental health authority when the child
becomes 17 years of age because the child does not meet the requirements of a local ser-
vice area plan under Section 533.0352(a) may continue to receive continuity of care ser-
vices from the office until the child completes the child's parole.
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(c) A child with mental illness or an intellectual disability [mental retardation] who is
discharged from the Texas Juvenile Justice Department under Section 244.011, Human
Resources Code, may receive continuity of care services from the office for a minimum of
90 days after discharge from the department [comission] and for as long as necessary
for the child to demonstrate sufficient stability to transition successfully to mental
health or intellectual disability [mental retardation] services provided by a local mental
health or intellectual and developmental disability [ment retar dation] authority.

SECTION 3.1498. Section 614.020(b), Health and Safety Code, is amended to read as
follows:

(b) The program must be modeled after other assertive community treatment
programs established by the [Temxs] Department of State Health Services [Mental Hefth
and Mental etardation . The program is limited to serving not more than 30 program
participants at any time.

SECTION 3.1499. Section 614.021(a), Health and Safety Code, is amended to read as
follows:

(a) In this section, "wrongfully imprisoned person" has the meaning assigned by Sec-
tion 501.101 [504--1, Government Code.

SECTION 3.1500. Chapter 615, Health and Safety Code, is amended to read as
follows:

CHAPTER 615. MISCELLANEOUS PROVISIONS

Sec. 615.001. COUNTY RESPONSIBILITY. Each commissioners court shall provide
for the support of a person with mental illness or an intellectual disability [mental
retardationt] who is:

(1) a resident of the county;

(2) unable to provide self-support; and

(3) cannot be admitted to a state mental health or intellectual disability [menta
ret..d..ti.] facility.

Sec. 615.002. ACCESS TO [MEN ... HEALTH... RECORDS BY PROTECTION AND
ADVOCACY SYSTEM. (a) Notwithstanding other state law, the protection and advocacy
system established in this state under the federal Protection and Advocacy for Individu-
als with Mental Illness [Mentally ndividuals] Act [of--986] (42 U.S.C. Sec. 10801 et
seq.) and the Developmental Disabilities Assistance and Bill of Rights Act of 2000 (42
U.S.C. Sec. 15001 et seq.) is entitled to access to records relating to persons with mental
illness or developmental disabilities to the extent authorized by federal law.

(b) If the person [patienI] consents to notification, the protection and advocacy system
shall notify the [Texfas] Department of State Health Services or the Department of Aging
and Disability Services, as appropriate, [Mental Health and Mental Retardation's 9ffie.
of Client Secce and Rights rot.tion if the system decides to investigate a complaint
of abuse, neglect, or rights violation that relates to a person with mental illness or a
developmental disability who is a patient or client in a facility or program operated by,
licensed by, certified by, or in a contractual relationship with that [the] department.

SECTION 3.1501. Section 671.001(d), Health and Safety Code, is amended to read as
follows:

(d) A registered nurse or physician assistant may determine and pronounce a person
dead in situations other than those described by Subsection (b) if permitted by written
policies of a licensed health care facility, institution, or entity providing services to that
person. Those policies must include physician assistants who are credentialed or
otherwise permitted to practice at the facility, institution, or entity. If the facility,
institution, or entity has an organized nursing staff and an organized medical staff or
medical consultant, the nursing staff and medical staff or consultant shall jointly develop
and approve those policies. The executive commissioner of the Health and Human Ser-
vices Commission [board] shall adopt rules to govern policies for facilities, institutions,
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or entities that do not have organized nursing staffs and organized medical staffs or
medical consultants.

SECTION 3.1502. Section 672.002(d), Health and Safety Code, is amended to read as
follows:

(d) A review team may include:

(1) a criminal prosecutor involved in prosecuting crimes involving family violence;

(2) a peace officer;

(3) a justice of the peace or medical examiner;

(4) a public health professional;

(5) a representative of the Department of Family and Protective [and Reg-latry]
Services engaged in providing adult protective services;

(6) a mental health services provider;

(7) a representative of the family violence shelter center providing services to the
county;

(8) the victim witness advocate in the county prosecutor's office;

(9) a representative from the battering intervention and prevention program for the
county; and

(10) a community supervision and corrections department officer.

SECTION 3.1503. Section 672.008, Health and Safety Code, is amended to read as
follows:

Sec. 672.008. REPORT. (a) Not later than December 15 of each even-numbered year,
each review team shall submit to the Department of Family and Protective [and-Reg-ala-
tory] Services a report on deaths reviewed.

(b) Subject to Section 672.009, the Department of Family and Protective [and Reg-la-
tory] Services shall make the reports received under Subsection (a) available to the
public.

SECTION 3.1504. Section 673.001, Health and Safety Code, is amended to read as
follows:

Sec. 673.001. DEFINITIONS. In this chapter:

(1) "Commissioner" means the commissioner of state health services.

(2) "Department" means the [Texas] Department of State Health Services.

(3) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.1505. Sections 673.002(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The justice of the peace or medical examiner shall inform the child's legal guard-
ian or parents that an autopsy shall be performed on the child. The state shall reim-
burse a county $500 for the cost of the autopsy if the primary cause of death of the child
is sudden infant death syndrome. The executive commissioner [department] shall adopt
rules that:

(1) define sudden infant death syndrome; and

(2) describe the method for obtaining reimbursement for the cost of an autopsy.

(c) Reimbursement required by Subsection (b) [of]this-seetion] is subject to the avail-
ability of funds.

SECTION 3.1506. Section 694.001, Health and Safety Code, is amended to read as
follows:

Sec. 694.001. DUTIES OF [TEXA] DEPARTMENT OF STATE HEALTH
SERVICES. The [Texa] Department of State Health Services shall regulate the dis-
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posal, transportation, interment, and disinterment of dead bodies to the extent reason-
able and necessary to protect public health and safety.

SECTION 3.1507. Section 751.010(a), Health and Safety Code, is amended to read as
follows:

(a) After notice and a public hearing, the executive commissioner of the Health and
Human Services Commission [Tcxas Board of Health] shall adopt rules relating to mini-
mum standards of health and sanitation to be maintained at mass gatherings.

SECTION 3.1508. Section 755.033(a), Health and Safety Code, is amended to read as
follows:

(a) The executive director shall enter into interagency agreements with the [Texas]
Department of State Health Services, the Texas Commission on Fire Protection, and the
Texas Department of Insurance under which inspectors, marshals, or investigators from
those agencies who discover unsafe or unregistered boilers in the course and scope of
inspections conducted as part of regulatory or safety programs administered by those
agencies are required to report the unsafe or unregistered boilers to the executive
director.

SECTION 3.1509. Section 757.010(b), Health and Safety Code, is amended to read as
follows:

(b) An owner of a multiunit rental complex or a rental dwelling in a condominium, co-
operative, or town home project with a pool or a property owners association that owns,
controls, or maintains a pool may, at the person's option, exceed the standards of this
chapter or those adopted [by the Texas Board of iea! ] under Section 757.011. A ten-
ant or occupant in a multiunit rental complex and a member of a property owners as-
sociation may, by express written agreement, require the owner of the complex or the
association to exceed those standards.

SECTION 3.1510. Section 757.011, Health and Safety Code, is amended to read as
follows:

Sec. 757.011. RULEMAKING AUTHORITY [OF TEXAS BO)ARD OF HEALTH]. The
executive commissioner of the Health and Human Services Commission [Texas Board of
Hetkh] may adopt rules requiring standards for design and construction of pool yard
enclosures that exceed the requirements of this chapter and that apply to all pools and
pool yards subject to this chapter. An owner of a multiunit rental complex or a rental
dwelling in a condominium, cooperative, or town home project with a pool or a property
owners association that owns, controls, or maintains a pool shall comply with and shall
be liable for failure to comply with those rules to the same extent as if they were part of
this chapter.

SECTION 3.1511. Sections 773.003(6), (10), and (18), Health and Safety Code, are
amended to read as follows:

(6) "Commissioner" means the commissioner of state health services.

(10) "Emergency medical services personnel" means:

(A) emergency care attendant;

(B) emergency medical technicians;

(C) advanced emergency medical technicians [...n.. int ermediate];

(D) emergency medical technicians-paramedic; or

(E) licensed paramedic.

(18) "Medical supervision" means direction given to emergency medical services
personnel by a licensed physician under Subtitle B, Title 3, Occupations Code, and the
rules adopted under that subtitle by the Texas [State Board ofl Medical Board

SECTION 3.1512. Section 773.0045(b), Health and Safety Code, is amended to read
as follows:

(b) The department on a case-by-case basis may temporarily exempt emergency medi-

647

Ch. 1, § 3.1512



84th LEGISLATURE-REGULAR SESSION

cal services personnel who primarily practice in a rural area from a requirement imposed
either by Section 773.050 or 773.055 or by a department rule adopted [by -e depart-
mnt] under Section 773.050 or 773.055 if specific circumstances that affect the rural
area served by the emergency medical services personnel justify the exemption. The
department may temporarily exempt the emergency medical services personnel from a
requirement imposed:

(1) by a department rule adopted under Section 773.050 or 773.055 only if the
department finds that, under the circumstances, imposing the requirement would not
be in the best interests of the people in the rural area who are served by the emer-
gency medical services personnel; and

(2) by Section 773.050 or 773.055 only if the department finds that, under the cir-
cumstances, there is a substantial risk that imposing the requirement will
detrimentally affect the health or safety of one or more persons in the affected rural
area or hinder the ability of emergency medical services personnel who practice in the
area to alleviate a threat to the health or safety of one or more persons in the area.

SECTION 3.1513. Section 773.006, Health and Safety Code, is amended to read as
follows:

Sec. 773.006. FUND FOR EMERGENCY MEDICAL SERVICES, TRAUMA FACILI-
TIES, AND TRAUMA CARE SYSTEMS. (a) The fund for emergency medical services,
trauma facilities, and trauma care systems is established as an account in the general
revenue fund. Money in the account may be appropriated only tothe department [bureaI
for the purposes specified by Section 773.122.

(b) The account is composed of money deposited to the account under Article 102.0185,
Code of Criminal Procedure[, and the arn ings of th account].

(c) Section [Sections 403.095 and] 404.071, Government Code, does [do] not apply to
the account.

SECTION 3.1514. Sections 773.011(b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(b) The executive commissioner [board] shall adopt rules establishing minimum stan-
dards for the creation and operation of a subscription program.

(c) The executive commissioner [board] shall adopt a rule that requires an emergency
medical services provider to secure a surety bond in the amount of sums to be subscribed
before soliciting subscriptions and creating and operating a subscription program. The
surety bond must be issued by a company that is licensed by or eligible to do business in
this state.

(d) The executive commissioner [board] may adopt rules for waiver of the surety bond.

SECTION 3.1515. Sections 773.012(a) and (i), Health and Safety Code, are amended
to read as follows:

(a) The governor shall appoint an advisory council to advise the department [beard]
regarding matters related to the responsibilities of the executive commissioner [board],
commissioner, and department under this chapter. In making appointments to the advi-
sory council, the governor shall ensure that approximately one-half of the members of
the advisory council are residents of rural areas of the state.

(j) The advisory council periodically shall review department [board] rules relating to
this chapter and may recommend changes in those rules to the department [board]. The
department [board and the commis, ner] shall ensure that the advisory council is given
adequate time and opportunity to review and comment on each rule proposed for adop-
tion by the executive commissioner [board] under this chapter, including the amendment
or repeal of an existing rule, but not including an emergency rule.

SECTION 3.1516. Section 773.013, Health and Safety Code, is amended to read as
follows:

Sec. 773.013. PEER ASSISTANCE PROGRAM. The department may establish, ap-
prove, and fund a peer assistance program in accordance with Section 467.003 and
department [board] rules.
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SECTION 3.1517. Sections 773.014(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [depfrn-ent] shall adopt rules designed to protect the
public health and safety to implement this section. The rules must provide that emer-
gency medical services personnel may administer an epinephrine auto-injector device to
another only if the person has successfully completed a training course, approved by the
department, in the use of the device that is consistent with the national standard train-
ing curriculum for emergency medical technicians.

(c) An emergency medical services provider or first responder organization may
acquire, possess, maintain, and dispose of epinephrine auto-injector devices, and emer-
gency medical services personnel may carry, maintain, administer, and dispose of
epinephrine auto-injector devices, only in accordance with:

(1) rules adopted [by the depatmnt] under this section; and

(2) a delegated practice agreement that provides for medical supervision by a
licensed physician who either:

(A) acts as a medical director for an emergency medical services system or a
licensed hospital; or

(B) has knowledge and experience in the delivery of emergency care.

SECTION 3.1518. Sections 773.021(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The department [bu-eau] shall develop a state plan for the prompt and efficient
delivery of adequate emergency medical services to acutely sick or injured persons.

(c) The advisory council shall consider the department's [bu]eati's actions under
Subsection (a), and the department [bealdl shall review the council's recommendations.

SECTION 3.1519. Section 773.022, Health and Safety Code, is amended to read as
follows:

Sec. 773.022. SERVICE DELIVERY AREAS. The department [bu et] shall divide
the state into emergency medical services delivery areas that coincide, to the extent pos-
sible, with other regional planning areas.

SECTION 3.1520. Section 773.023(a), Health and Safety Code, is amended to read as
follows:

(a) The department [b]eatt] shall:

(1) identify all public or private agencies and institutions that are used or may be
used for emergency medical services in each delivery area; and

(2) enlist the cooperation of all concerned agencies and institutions in developing a
well-coordinated plan for delivering emergency medical services in each delivery area.

SECTION 3.1521. Section 773.024, Health and Safety Code, is amended to read as
follows:

Sec. 773.024. FEDERAL PROGRAMS. The department [hu]eatf] is the state agency
designated to develop state plans required for participation in federal programs involv-
ing emergency medical services. The department [bureau] may receive and disburse
available federal funds to implement the service programs.

SECTION 3.1522. Sections 773.025(a), (c), (d), and (e), Health and Safety Code, are
amended to read as follows:

(a) The department [bureftu] shall identify all individuals and public or private agen-
cies and institutions that are or may be engaged in emergency medical services training
in each delivery area.

(c) A governmental entity that sponsors or wishes to sponsor an emergency medical
services provider may request the department [buveatf] to provide emergency medical
services training for emergency care attendants at times and places that are convenient
for the provider's personnel, if the training is not available locally.
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(d) A governmental entity or nongovernmental organization that sponsors or wishes
to sponsor an emergency medical services provider or first responder organization in a
rural or underserved area may request the department [b ]eatf] to provide or facilitate
the provision of initial training for emergency care attendants, if the training is not
available locally. The department [bureat] shall ensure that the training is provided.
The department [btreatt] shall provide the training without charge, or contract with
qualified instructors to provide the training without charge, to students who agree to
perform emergency care attendant services for at least one year with the local emer-
gency medical services provider or first responder organization. The training must be
provided at times and places that are convenient to the students. The department
[bn-re"] shall require that at least three students are scheduled to take any class of-
fered under this subsection.

(e) To facilitate all levels of emergency medical services training, the department
[bureat] shall consult with and solicit comment from emergency medical services provid-
ers, first responder organizations, persons who provide emergency medical services
training, and other entities interested in emergency medical services training programs.

SECTION 3.1523. Section 773.0415, Health and Safety Code, is amended to read as
follows:

Sec. 773.0415. LIMITATION ON INFORMATION REQUIRED FOR CERTIFICATE
RENEWAL. The requirements and procedures adopted by the executive commissioner
[departmen] for the renewal of a certificate to practice as emergency medical services
personnel issued under this chapter:

(1) may not require an applicant to provide unchanged criminal history information
already included in one or more of the applicant's previous applications for certifica-
tion or for certificate renewal filed with the department; and

(2) may require the applicant to provide only information relevant to the period oc-
curring since the date of the applicant's last application for certification or for certifi-
cate renewal, as applicable, including information relevant to any new requirement
applicable to the certificate held by the applicant.

SECTION 3.1524. Section 773.045(c), Health and Safety Code, is amended to read as
follows:

(c) An air ambulance company based in another state that transports patients from a
point in this state is required to be licensed by the department as an emergency medical
services provider. The department shall issue a license to an air ambulance company
under this subsection if the company applies as required by this chapter and has met
the [deairtmrAt1] qualifications specified in department rules for safely transporting
patients. An air ambulance company accredited by the Commission [ConuAttee] on Ac-
creditation of [Air Ambulancz] Medical Transport Systems [Serv4es] is rebuttably
presumed to have met the department's qualifications.

SECTION 3.1525. Section 773.046(c), Health and Safety Code, is amended to read as
follows:

(c) The executive commissioner [board] shall adopt rules as necessary to administer
this section.

SECTION 3.1526. Sections 773.048 and 773.0495, Health and Safety Code, are
amended to read as follows:

Sec. 773.048. ADVANCED EMERGENCY MEDICAL TECHNICIAN [TEGN-
CLA N INTERMEDIATE] QUALIFICATIONS. An individual qualifies as an advanced
emergency medical technician [tehnieian intermcdiate] if the individual is certified by
the department as minimally proficient to provide emergency prehospital care by initiat-
ing under medical supervision certain procedures, including intravenous therapy and
endotracheal or esophageal intubation.

Sec. 773.0495. LICENSED PARAMEDIC QUALIFICATIONS. An individual quali-
fies as a licensed paramedic if the department determines that the individual is
minimally proficient to provide advanced life support that includes initiation under
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medical supervision of certain procedures, including intravenous therapy, endotracheal
or esophageal intubation, electrical cardiac defibrillation or cardioversion, and drug
therapy. In addition, a licensed paramedic must complete a -curriculum that includes
college-level course work in accordance with department rules [adoptedl b-y the bard].

SECTION 3.1527. Section 773.050(h), Health and Safety Code, is amended to read
as follows:

(h) The department may provide a prescreening criminal history record check for an
emergency medical services personnel applicant to determine the applicant's eligibility
to receive certification before enrollment in the educational and training requirements
mandated by the executive commissioner. The executive commissioner by rule may pre-
scribe [depart, e.n.t n ..... ] a reasonable fee for the costs associated with prescreen-
ing to charge each applicant who requests prescreening. The department shall collect the
prescribed fee.

SECTION 3.1528. Section 773.0505, Health and Safety Code, is amended to read as
follows:

Sec. 773.0505. RULES REGARDING ADVERTISING OR COMPETITIVE BIDDING.
(a) The executive commissioner [boad] may not adopt rules restricting advertising or
competitive bidding by a license or certificate holder except to prohibit false, misleading,
or deceptive practices.

(b) In [its] rules to prohibit false, misleading, or deceptive practices, the executive com-
missioner [boaf4] may not include a rule that:

(1) restricts the use of any medium for advertising;

(2) restricts the use of a license or certificate holder's personal appearance or voice
in an advertisement;

(3) relates to the size or duration of an advertisement by the license or certificate
holder; or

(4) restricts the license or certificate holder's advertisement under a trade name.

SECTION 3.1529. Sections 773.052(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) An emergency medical services provider with a specific hardship may apply to the
department [bureau"-ehiefl for a variance from a rule adopted under this chapter. The ex-
ecutive commissioner by rule [boarId] may adopt a fee of not more than $30 for filing an
application for a variance.

(c) The department [burew&-ehief1 shall grant to a sole provider for a service area a
variance from the minimum standards for staffing and equipment for the provision of
basic life-support emergency medical services if the provider is an emergency medical
services provider exempt from the payment of fees under Section 773.0581.

SECTION 3.1530. Section 773.054(b), Health and Safety Code, is amended to read as
follows:

(b) Each application must be made to the department on a form prescribed by the
department [board] and under department rules [adopted by the boardl.

SECTION 3.1531. Sections 773.055(a), (d), and (g), Health and Safety Code, are
amended to read as follows:

(a) A nonrefundable fee must accompany each application for emergency medical ser-
vices personnel certification. The fee may not exceed:

(1) $90 for an emergency medical technician-paramedic or advanced emergency
medical technician [techri.ian interindiate ;

(2) $60 for an emergency medical technician or emergency care attendant;

(3) $90 for recertification of an emergency medical technician-paramedic or advanced
emergency medical technician [teehric-:art irt trmdiate];

(4) $60 for recertification of an emergency medical technician or emergency care at-
tendant; or

Ch. 1, § 3.1531



84th LEGISLATURE-REGULAR SESSION

(5) $120 for certification or recertification of a licensed paramedic.

(d) The department shall furnish a person who fails an examination for certification
with an analysis of the person's performance on the examination if requested in writing
by that person. The executive commissioner [board] may adopt rules to allow a person
who fails the examination to retake all or part of the examination. A fee of not more
than $30 must accompany each application for reexamination.

(g) The executive commissioner [berd] by rule may adopt a system under which certif-
icates expire on various dates during the year. For the year in which the certificate
expiration date is changed, the department shall prorate certificate fees on a monthly
basis so that each certificate holder pays only that portion of the certificate fee that is al-
locable to the number of months during which the certificate is valid. On renewal of the
certificate on the new expiration date, the total certificate renewal fee is payable.

SECTION 3.1532. Sections 773.057(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) An emergency medical services provider must submit an application for a license
in accordance with procedures prescribed by the executive commissioner [board].

(b) A nonrefundable application and vehicle fee determined by the executive commis-
sioner by rule [bafrd] must accompany each application. The application fee may not
exceed $500 for each application and the vehicle fee may not exceed $180 for each emer-
gency medical services vehicle operated by the provider.

(c) The department may delegate vehicle inspections to the commissioners court of a
county or the governing body of a municipality. The delegation must be made:

(1) at the request of the commissioners court or governing body; and

(2) in accordance with criteria and procedures adopted by the executive commis-
sioner [board].

SECTION 3.1533. Section 773.0572, Health and Safety Code, is amended to read as
follows:

Sec. 773.0572. PROVISIONAL LICENSES. The executive commissioner [board] by
rule shall establish conditions under which an emergency medical services provider who
fails to meet the minimum standards prescribed by this chapter may be issued a provi-
sional license. The department may issue a provisional license to an emergency medical
services provider under this chapter if the department finds that issuing the license
would serve the public interest and that the provider meets the requirements of the
rules adopted under this section. A nonrefundable fee of not more than $30 must ac-
company each application for a provisional license.

SECTION 3.1534. Section 773.060(b), Health and Safety Code, is amended to read as
follows:

(b) The department shall deposit the fees and other funds in the state treasury to the
credit of the bureau of emergency management account in the general revenue fund. The
account [4tml] may be used only to administer this chapter.

SECTION 3.1535. Section 773.061(d), Health and Safety Code, is amended to read as
follows:

(d) The department may place on probation a course or training program or a person,
including emergency medical services personnel, an emergency medical services provider
license holder, or a program instructor, examiner, or course coordinator, whose certifi-
cate, license, or approval is suspended. If a suspension is probated, the department may
require the person or the sponsor of a course or training program, as applicable:

(1) to report regularly to the department on matters that are the basis of the proba-
tion;

(2) to limit practice to the areas prescribed by the department [boa]rd; or

(3) to continue or review professional education until the person attains a degree of
skill satisfactory to the department in those areas that are the basis of the probation.
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SECTION 3.1536. Section 773.0611(c), Health and Safety Code, is amended to read
as follows:

(c) The executive commissioner [xmrd] shall adopt rules for unannounced inspections
authorized under this section. The department or its representative shall perform unan-
nounced inspections in accordance with those rules. An emergency medical services
provider shall pay to the department a nonrefundable fee of not more than $30 if
reinspection is necessary to determine compliance with this chapter and the rules
adopted under this chapter.

SECTION 3.1537. Section 773.0612(b), Health and Safety Code, is amended to read
as follows:

(b) A report, record, or working paper used or developed in an investigation under
this section is confidential and may be used only for purposes consistent with depart-
ment [the] rules [aoptd , the boa rd].

SECTION 3.1538. Section 773.0613(b), Health and Safety Code, is amended to read
as follows:

(b) The executive commissioner [departm-n It] shall adopt rules relating to the type of
information an emergency medical services provider must provide under this section and
the manner in which the information must be provided.

SECTION 3.1539. Section 773.0614(a), Health and Safety Code, is amended to read
as follows:

(a) In addition to the grounds under Section 773.061, the department [commissione]
may suspend or revoke a certificate, disqualify a person from receiving a certificate, or
deny a person the opportunity to take a certification examination on the grounds that
the person has been convicted of, or placed on deferred adjudication community supeivi-
sion or deferred disposition for, an offense that directly relates to the duties and respon-
sibilities of emergency medical services personnel.

SECTION 3.1540. Section 773.06141(a), Health and Safety Code, is amended to read
as follows:

(a) The department [e "missione ] may suspend, revoke, or deny an emergency medi-
cal services provider license on the grounds that the provider's administrator of record,
employee, or other representative:

(1) has been convicted of, or placed on deferred adjudication community supervision
or deferred disposition for, an offense that directly relates to the duties and responsi-
bilities of the administrator, employee, or representative, other than an offense for
which points are assigned under Section 708.052, Transportation Code;

(2) has been convicted of or placed on deferred adjudication community supervision
or deferred disposition for an offense, including:

(A) an offense listed in Sections 3g(a)(1)(A) through (H), Article 42.12, Code of
Criminal Procedure; or

(B) an offense, other than an offense described by Subdivision (1), for which the
person is subject to registration under Chapter 62, Code of Criminal Procedure; or

(3) has been convicted of Medicare or Medicaid fraud, has been excluded from
participation in the state Medicaid program, or has a hold on payment for reimburse-
ment under the state Medicaid program under Subchapter C, Chapter 531, Govern-
ment Code.

SECTION 3.1541. Sections 773.0615(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) In determining whether an offense directly relates to the duties and responsibili-
ties of emergency medical services personnel under Section 773.0614(a), the department
[eomissiener] shall consider:

(1) the nature and seriousness of the crime;

(2) the relationship of the crime to the purposes for requiring certification to engage
in emergency medical services;
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(3) the extent to which certification might offer an opportunity to engage in further
criminal activity of the same type as that in which the person previously had been
involved; and

(4) the relationship of the crime to the ability, capacity, or fitness required to
perform the duties and discharge the responsibilities of emergency medical services
personnel.

(b) In determining the fitness to perfbrm the duties and discharge the responsibilities
of emergency medical services personnel for a person who has been convicted of, or
placed on deferred adjudication community supervision or deferred disposition for, a
crime the department [eonnrisseiner] shall consider, in addition to the factors listed in
Subsection (a):

(1) the extent and nature of the person's past criminal activity;

(2) the age of the person when the crime was committed;

(3) the amount of time that has elapsed since the person's last criminal activity;

(4) the conduct and work activity of the person before and after the criminal activ-
ity;

(5) evidence of the person's rehabilitation or rehabilitative effort while incarcerated,
after release, or since imposition of community supervision or deferred adjudication;
and

(6) other evidence of the person's fitness, including letters of recommendation from:

(A) prosecutors, law enforcement officers, correctional officers, or community
supervision officers who prosecuted, arrested, or had custodial or other responsibil-
ity for the person;

(B) the sheriff or chief of police in the community where the person resides; and

(C) any other person in contact with the person.

(c) The applicant or certificate holder has the responsibility, to the extent possible, to
obtain and provide to the department [eomnissioner] the recommendations of the persons
required by Subsection (b)(6).

SECTION 3.1542. Sections 773.0616(a) and (b), Health and Safety Code, are
amended to read as follows:

(a) A proceeding [before the cmmissloCr] to consider the issues under Section
773.0615 is governed by Chapter 2001, Government Code.

(b) The executive commissioner shall issue guidelines relating to the department's
[.m..i.i....rs] decision-making under Sections 773.0614 and 773.0615. The guidelines
must state the reasons a particular crime is considered to relate to emergency medical
services personnel and include any other criterion that may affect the decisions of the
department [eontffrli iss r].

SECTION 3.1543. Section 773.0617, Health and Safety Code, is amended to read as
follows:

Sec. 773.0617. NOTICE AND REVIEW OF SUSPENSION, REVOCATION, DIS-
QUALIFICATION FOR, OR DENIAL OF CERTIFICATION. (a) If the department [eaon-
missior r suspends or revokes a certification, denies a person a certificate, or denies the
opportunity to be examined for a certificate under Section 773.0614, the department
[e...issiner shall notify the person in writing of:

(1) the reason for the suspension, revocation, denial, or disqualification;

(2) the review procedure provided by Subsection (b); and

(3) the earliest date the person may appeal the action of the department
[eatraissioneil.
(b) A person whose certificate has been suspended or revoked or who has been denied

a certificate or the opportunity to take an examination and who has exhausted the
person's administrative appeals may file an action in the district court in Travis County
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for review of the evidence presented to the department [emmissioner] and the decision
of the department [eem niissioner].

(c) The petition for an action under Subsection (b) must be filed not later than the
30th day after the date the department's [eenmissioner's] decision is final.

SECTION 3.1544. Sections 773.062(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The commissioner [bureaut-hie4 shall issue an emergency order to suspend a cer-
tificate or license issued under this chapter if the commissioner [bureft-ehief1 has rea-
sonable cause to believe that the conduct of any certificate or license holder creates an
imminent danger to the public health or safety.

(c) The holder may request in writing a hearing on the emergency suspension. The
department shall refer the matter to the State Office of Administrative Hearings. An
administrative law judge of that office shall conduct the hearing not earlier than the
10th day or later than the 30th day after the date on which the request is received by
the department, shall make findings of fact, and shall issue a written proposal for deci-
sion regarding whether the department should [and may] continue, modify, or rescind
the suspension. The department's [departmen] hearing rules and Chapter 2001, Govern-
ment Code, govern the hearing and any appeal from a disciplinary action related to the
hearing.

SECTION 3.1545. Section 773.064(a), Health and Safety Code, is amended to read as
follows:

(a) A person commits an offense if the person knowingly practices as, attempts to
practice as, or represents himself to be an emergency medical technician-paramedic,
advanced emergency medical technician [technieian-internmediate], emergency medical
technician, emergency care attendant, or licensed paramedic and the person does not
hold an appropriate certificate issued by the department under this chapter. An offense
under this subsection is a Class A misdemeanor.

SECTION 3.1546. Sections 773.065(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) The department [eorf s]iener] may assess an administrative penalty against an
emergency medical services provider or a course coordinator who violates this chapter or
a rule adopted or an order issued under this chapter.

(b) In determining the amount of the penalty, the department [Coffl]issioner] shall
consider:

(1) the emergency medical services provider's or course coordinator's previous viola-
tions;

(2) the seriousness of the violation;

(3) any hazard to the health and safety of the public;

(4) the emergency medical services provider's or course coordinator's demonstrated
good faith; and

(5) any other matter as justice may require.

(c) The penalty may not exceed $7,500 for each violation. The executive commissioner
[boar] by rule shall establish gradations of penalties in accordance with the relative
seriousness of the violation.

SECTION 3.1547. Sections 773.066(b), (c), (d), and (e), Health and Safety Code, are
amended to read as follows:

(b) If a hearing is held, the department shall refer the matter to the State Office of
Administrative Hearings. An administrative law judge of that office [ -eoi s]ioner) shall
conduct the hearing, make findings of fact, and [sha44] issue to the department a written
proposal for decision regarding whether the emergency medical services provider or
course coordinator committed a violation and the amount of any penalty to be assessed.

(c) If the emergency medical services provider or course coordinator charged with the
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violation does not request a hearing, the department [conmissio, nrI] shall determine
whether the provider or course coordinator committed a violation and the amount of any
penalty to be assessed.

(d) After making a determination under this section [Subsectin (b) or (e)] that a
penalty is to be assessed against an emergency medical services provider or a course
coordinator, the department [eotnmieimer] shall issue an order requiring that the emer-
gency medical services provider or course coordinator pay the penalty.

(e) Not later than the 30th day after the date an order is issued under Subsection (d),
the department [eemmissiner] shall give written notice of the order to the emergency
medical services provider or course coordinator.

SECTION 3.1548. Sections 773.067(b), (c), (d), and (e), Health and Safety Code, are
amended to read as follows:

(b) Within the 30-day period, a person who acts under Subsection (a)(3) may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for placement in an escrow ac-
count; or

(B) giving to the court a supersedeas bond that is approved by the court for the
amount of the penalty and that is effective until all judicial review of the depart-
ment's [e,,missinr'al order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the amount of the penalty and is financially unable to give
the supersedeas bond; and

(B) giving a copy of the affidavit to the department [e"mm i" r] by certified
mail.

(c) If the department [eommissionerl receives a copy of an affidavit under Subsection
(b)(2), the department [com-misioner] may file with the court, within five days after the
date the copy is received, a contest to the affidavit. The court shall hold a hearing on the
facts alleged in the affidavit as soon as practicable and shall stay the enforcement of the
penalty on finding that the alleged facts are true. The person who files an affidavit has
the burden of proving that the person is financially unable to pay the amount of the
penalty and to give a supersedeas bond.

(d) If the person does not pay the amount of the penalty and the enforcement of the
penalty is not stayed, the department [ " mmi'ione] may refer the matter to the at-
torney general for collection of the amount of the penalty.

(e) Judicial review of the order of the department [eon""]issinerl:

(1) is instituted by filing a petition as provided by Subchapter G, Chapter 2001,
Government Code; and

(2) is under the substantial evidence rule.

SECTION 3.1549. Section 773.069, Health and Safety Code, is amended to read as
follows:

Sec. 773.069. RECOVERY OF ADMINISTRATIVE PENALTY BY ATTORNEY
GENERAL. The attorney general at the request of the department [eemmisaioner] may
bring a civil action to recover an administrative penalty assessed under this subchapter.

SECTION 3.1550. Section 773.070, Health and Safety Code, is amended to read as
follows:

Sec. 773.070. DENIAL OF CERTIFICATION OR LICENSURE FOR FAILURE TO
PROVIDE [ACEgS TO] CERTAIN CRIMINAL HISTORY RECORD INFORMATION.
[(e)] The department [board] may deny licensure or certification to' an applicant who
does not provide a complete set of the required fingerprints to obtain criminal history
record information.
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SECTION 3.1551. Section 773.071(a), Health and Safety Code, is amended to read as
follows:

(a) To the extent feasible, the executive commissioner [board] by rule shall set the fees
under this subchapter in amounts necessary for the department to recover the cost of
administering this subchapter.

SECTION 3.1552. Sections 773.092(b), (c), and (e), Health and Safety Code, are
amended to read as follows:

(b) Information under Subsection (a)(4) [Subdivision (4)] is discoverable in any court
or administrative proceeding in this state if the court or administrative body has juris-
diction of the subject matter, pursuant to rules of procedure specified for the matter.

(c) Subsection (a)(5) [ division. (5)] does not authorize the release of confidential in-
formation to instigate or substantiate criminal charges against a patient.

(e) Communications and records that are confidential under this section may be
disclosed to:

(1) medical or law enforcement'personnel if the emergency medical services person-
nel, the physician providing medical supervision, or the emergency medical services
provider determines that there is a probability of imminent physical danger to any
person or if there is a probability of immediate mental or emotional injury to the
patient;

(2) governmental agencies if the disclosure is required or authorized by law;

(3) qualified persons to the extent necessary for management audits, financial
audits, program evaluation, system improvement, or research, except that any report
of the research, audit, or evaluation may not directly or indirectly identify a patient;

(4) any person who bears a written consent of the patient or other persons autho-
rized to act on the patient's behalf for the release of confidential information as
provided by Section 773.093;

(5) the department for data collection or complaint investigation;

(6) other emergency medical services personnel, other physicians, and other person-
nel under the direction of a physician who are participating in the diagnosis, evalua-
tion, or treatment of a patient; or

(7) individuals, corporations, or governmental agencies involved in the payment or
collection of fees for emergency medical services rendered by emergency medical ser-
vices personnel.

SECTION 3.1553. The heading to Section 773.112, Health and Safety Code, is
amended to read as follows:

Sec. 773.112. [DUTIES OF BOARD;] RULES.

SECTION 3.1554. Section 773.112(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [board] by rule shall adopt minimum standards and
objectives to implement emergency medical services and trauma care systems. The exec-
utive commissioner [board] by rule shall provide for the designation of trauma facilities
and for triage, transfer, and transportation policies. The executive commissioner [beard]
shall consider guidelines adopted by the American College of Surgeons and the Ameri-
can College of Emergency Physicians in adopting rules under this section.

SECTION 3.1555. Section 773.113, Health and Safety Code, is amended to read as
follows:

Sec. 773.113. DUTIES OF DEPARTMENT [BU-EA]. (a) The department [bureat]
shall:

(1) develop and monitor a statewide emergency medical services and trauma care
system;

(2) designate trauma facilities;

657

Ch. 1, § 3.1555



84th LEGISLATURE-REGULAR SESSION

(3) develop and maintain a trauma reporting and analysis system to:

(A) identify severely injured trauma patients at each health care facility in this
state;

(B) identify the total amount of uncompensated trauma care expenditures made
each fiscal year by each health care facility in this state; and

(C) monitor trauma patient care in each health care facility, including each
designated trauma center, in emergency medical services and trauma care systems
in this state; and

(4) provide for coordination and cooperation between this state and any other state
with which this state shares a standard metropolitan statistical area.

(b) The department [mretl] may grant an exception to a rule adopted under Section
773.112 if it finds that compliance with the rule would not be in the best interests of the
persons served in the affected local emergency medical services and trauma care delivery
area.

SECTION 3.1556. Section 773.1135, Health and Safety Code, is transferred to Sec-
tion 773.113, Health and Safety Code, redesignated as Section 773.113(c), Health and
Safety Code, and amended to read as follows:

(c) [Sc. 778.1185. DUTIES OF DEPARTMENT.] The department shall develop
performance measures for regional advisory councils in trauma service areas to:

(1) promote the provision of a minimum level of emergency medical services in a
trauma service area in accordance with the rules adopted under Section 773.112;

(2) promote the provision of quality care and service by the emergency medical ser-
vices and trauma care system in accordance with the rules adopted under Section
773.112; and

(3) maximize the accuracy of information provided by a regional advisory council to
the department [or-bmrzeu] for increased council effectiveness.

SECTION 3.1557. Section 773.114(a), Health and Safety Code, is amended to read as
follows:

(a) Each emergency medical services and trauma care system must have:

(1) local or regional medical control for all field care and transportation, consistent
with geographic and current communications capability;

(2) triage, transport, and transfer protocols; and

(3) one or more hospitals categorized according to trauma care capabilities using
standards adopted by department [board] rule.

SECTION 3.1558. Section 773.115, Health and Safety Code, is amended to read as
follows:

Sec. 773.115. TRAUMA FACILITIES. (a) The department [butiea±] may designate
trauma facilities that are a part of an emergency medical services and trauma care
system. A trauma facility shall be designated by the level of trauma care and services
provided in accordance with the American College of Surgeons guidelines for level I and
II trauma facilities and department rules [adopted by the board] for level III and IV
trauma facilities. In adopting rules under this section, the executive commissioner
[board] may consider trauma caseloads, geographic boundaries, or minimum population
requirements, but the department [buTeaid] may not deny designation solely on these
criteria. The executive commissioner [beardl may not set an arbitrary limit on the number
of facilities designated as trauma facilities.

(b) A health care facility may apply to the department [yureeru] for designation as a
trauma facility, and the department [bureae] shall grant the designation if the facility
meets the requirements for designation prescribed by department [board] rules.

(c) A [Aftr S.te.ber 1, 1993, a] health care facility may not use the terms "trauma
facility," "trauma hospital," "trauma center," or similar terminology in its signs or
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advertisements or in the printed materials and information it provides to the public un-
less the facility has been designated as a trauma facility under this subchapter.

SECTION 3.1559. Sections 773.116(a), (b), and (d), Health and Safety Code, are
amended to read as follows:

(a) The department [treau] shall charge a fee to a health care facility that applies for
initial or continuing designation as a trauma facility.

(b) The executive commissioner [board] by rule shall set the amount of the fee sched-
ule for initial or continuing designation as a trauma facility according to the number of
beds in the health care facility. The amount of the fee may not exceed:

(1) $5,000 for a Level I or II facility;

(2) $2,500 for a Level III facility; or

(3) $1,000 for a Level IV facility.

(d) To the extent feasible, the executive commissioner [board] by rule shall set the fee
in an amount necessary for the department to recover the cost directly related to
designating trauma facilities under this subchapter.

SECTION 3.1560. Sections 773.119(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) The executive commissioner [board] by rule shall establish eligibility criteria for
awarding the grants. The rules must require the department to consider:

(1) the need of an area for the provision of emergency medical services or trauma
care and the extent to which the grant would meet the identified need;

(2) the availability of personnel and training programs;

(3) the availability of other funding sources;

(4) the assurance of providing quality services;

(5) the use or acquisition of helicopters for emergency medical evacuation; and

(6) the development or existence of an emergency medical services system.

(c) The department may approve grants according to department [the] rules [adopted
by the-board ]. A grant awarded under this section is governed by Chapter 783, Govern-
ment Code, [the Uniform Crant and Contratanagement Act of 1931 (Articl.
441 382g), Varnon's Txa.s C.ilStttAs) and by the rules adopted under that chapter
[Act].

SECTION 3.1561. Section 773.122(e), Health and Safety Code, is amended to read as
follows:

(e) In any fiscal year, the commissioner may use not more than three percent of the
appropriated money from the accounts after any amount necessary to maintain the
reserve established by Subsection (b) is deducted to fund the administrative costs [of-the
buea of ...... ey management of the department associated with administering the
state emergency medical services program, the trauma program, and the accounts and
to fund the costs of monitoring and providing technical assistance for those programs
and the accounts.

SECTION 3.1562. The heading to Subchapter F, Chapter 773, Health and Safety
Code, is amended to read as follows:

SUBCHAPTER F. MEDICAL INFORMATION PROVIDED BY CERTAIN
EMERGENCY MEDICAL SERVICES CALL TAKERS [OPERATORS]

SECTION 3.1563. Section 773.141(2), Health and Safety Code, is amended to read as
follows:

(2) "Emergency medical services call taker [operator]" means a person who, as a vol-
unteer or employee of a public agency, as that term is defined by Section 771.001,
receives emergency calls.
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SECTION 3.1564. Section 773.143, Health and Safety Code, is amended to read as
follows:

Sec. 773.143. PROVISION OF MEDICAL INFORMATION. An emergency medical
services call taker [operator] may provide medical information to a member of the public
during an emergency call if:

(1) the call taker [operator] has successfully completed an emergency medical ser-
vices call taker [operator] training program and holds a certificate issued under Sec-
tion 773.144; and

(2) the information provided substantially conforms to the protocol for delivery of
the information adopted by the executive commissioner [board] under Section 773.145.

SECTION 3.1565. Section 773.144, Health and Safety Code, is amended to read as
follows:

Sec. 773.144. TRAINING PROGRAMS. (a) The department may offer emergency
medical services call taker [operator] training programs and may approve training
programs offered by other persons. The executive commissioner [board] by rule shall es-
tablish minimum standards for approval of training programs and certification and
decertification of program instructors.

(b) The provider of an emergency medical services call taker [operator] training
program shall issue an emergency medical services call taker [operator] a certificate
evidencing completion of the training program. The executive commissioner [board] by
rule may require that, before issuance of the certificate, the call taker [operator] success-
fully complete an examination administered by the department [board], by the provider
of the training program, or by another person.

(c) The executive commissioner [board] by rule may provide that a certificate issued
under Subsection (b) expires at the end of a specified period not less than one year after
the date on which the certificate is issued and may adopt requirements, including ad-
ditional training or examination, for renewal of the certificate.

(d) The executive commissioner [board] by rule may adopt other requirements relating
to emergency medical services call taker [operator] training programs. The establish-
ment of minimum standards under this section does not prohibit the entity that is
employing or accepting the volunteer services of the emergency medical services call
taker [operator] from imposing additional training standards or procedures.

SECTION 3.1566. Section 773.145, Health and Safety Code, is amended to read as
follows:

Sec. 773.145. MEDICAL INFORMATION. The executive commissioner [board] by
rule shall adopt a protocol that must be used to provide medical information under Sec-
tion 773.143. The protocol may include the use of a flash-card system or other similar
system designed to make the information readily accessible to the emergency medical
services call taker [operator] in an understandable form.

SECTION 3.1567. Section 773.146(a), Health and Safety Code, is amended to read as
follows:

(a) An emergency medical services call taker [operator] who holds a certificate under
Section 773.144 is not liable for damages that arise from the provision of medical infor-
mation according to the protocol adopted under Section 773.145 if the information is
provided in good faith. This subsection does not apply to an act or omission of the call
taker [operator] that constitutes gross negligence, recklessness, or intentional
misconduct. This subsection does not affect any liability imposed on a public agency for
the conduct of the emergency medical services call taker [operator] under Section
101.062, Civil Practice and Remedies Code.

SECTION 3.1568. Section 773.147(a), Health and Safety Code, is amended to read as
follows:

(a) The executive commissioner [board] by rule may adopt fees for:

(1) training programs provided by the department [board] under Section 773.144;
and
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(2) the approval of program instructors and of training programs offered by other
persons.

SECTION 3.1569. Section 773.171(a), Health and Safety Code, is amended to read as
follows:

(a) The emergency medical services for children program is in the department [bu teatt
of emergeny managemet].

SECTION 3.1570. The heading to Section 773.173, Health and Safety Code, is
amended to read as follows:

Sec. 773.173. [DUTIES OF BOARD;] RULES.

SECTION 3.1571. Sections 773.173(a), (b), and (c), Health and Safety Code, are
amended to read as follows:

(a) On the recommendation of the advisory council [eommittee], the executive commis-
sioner [board] shall adopt minimum standards and objectives to implement a pediatric
emergency services system, including rules that:

(1) provide guidelines for categorization of a facility's pediatric capability;

(2) provide for triage, transfer, and transportation policies for pediatric care;
(3) establish guidelines for:

(A) prehospital care management for triage and transportation of a pediatric
patient;

(B) prehospital and hospital equipment that is necessary and appropriate for the
care of a pediatric patient;

(C) necessary pediatric emergency equipment and training in long-term care facil-
ities; and

(D) an interhospital transfer system for a critically ill or injured pediatric patient;
and
(4) provide for data collection and analysis.

(b) The executive commissioner [boaf] and the advisory council [eem.ittee shall
consider guidelines endorsed by the American Academy of Pediatrics and the American
College of Surgeons in recommending and adopting rules under this section.

(c) The department [bureau] may grant an exception to a rule adopted under this sec-
tion if it finds that compliance with the rule would not be in the best interests of persons
served in the affected local pediatric emergency medical services system.

SECTION 3.1572. Section 773.204(c), Health and Safety Code, is amended to read as
follows:

(c) In developing the stroke emergency transport plan and stroke facility criteria, the
stroke committee shall consult the criteria for stroke facilities established by national
medical organizations such as The [the] Joint Commission [on Accreditation ef
Hleitheare O 9g .

SECTION 3.1573. Section 774.002(a), Health and Safety Code, is amended to read as
follows:

(a) A municipality or other political subdivision that employs emergency medical
technicians may pay educational incentive pay to employees holding certificates from the
[Texas] Department of State Health Services as emergency medical technicians.

SECTION 3.1574. Section 777.008(b), Health and Safety Code, is amended to read as
follows:

(b) The committee is composed of:
(1) one public member appointed by the Commission on State Emergency Com-

munications;

(2) six members who represent the six regional poison control centers, one ap-
pointed by the chief executive officer of each center;
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(3) one member appointed by the commissioner of state health services [the Depart-
mnt of State Health Srvie_]; and

(4) one member who is a health care professional designated as the poison control
program coordinator appointed by the Commission on State Emergency
Communications.

SECTION 3.1575. Section 779.002, Health and Safety Code, is amended to read as
follows:

Sec. 779.002. TRAINING. (a) A person or entity that acquires an automated external
defibrillator shall ensure that:

(1) each user of the automated external defibrillator receives training given or ap-
proved by the [Texas] Department of State Health Services in:

(A) cardiopulmonary resuscitation; and

(B) use of the automated external defibrillator; and

(2) a licensed physician is involved in the training program to ensure compliance
with the requirements of this chapter.

(b) The executive commissioner of the Health and Human Services Commission [Texfs
Deprtment of Hl.th] shall adopt rules establishing the minimum requirements for the
training required by this section. In adopting rules under this section, the executive com-
missioner [Texas Department of Health] shall consider the guidelines for automated
external defibrillator training approved by the American Heart Association, the Ameri-
can Red Cross, or another nationally recognized association.

SECTION 3.1576. Section 781.001, Health and Safety Code, is amended by adding
Subdivision (4-a) to read as follows:

(4-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.1577. Sections 781.051(b), (c), and (d), Health and Safety Code, are
amended to read as follows:

(b) The executive commissioner shall adopt rules necessary to administer this chapter.

(c) The executive commissioner by rule shall establish fees necessary to administer
this chapter, including fees for processing and issuing or renewing a license or registra-
tion under this chapter.

(d) The department [eontmissiner] shall prescribe forms required by this chapter.

SECTION 3.1578. Section 781.103, Health and Safety Code, is amended to read as
follows:

Sec. 781.103. APPLICATION FOR LICENSE. An application for a license under this
chapter must be in the form prescribed by the department [eemffiassener] and include:

(1) the full name and business address of the applicant;

(2) the name under which the applicant intends to do business;

(3) a statement as to the general nature of the business in which the applicant
intends to engage;

(4) if the applicant is an entity other than an individual, the full name and resi-
dence address of each partner, officer, and director of the applicant, and of the ap-
plicant's manager;

(5) a verified statement of the applicant's experience qualifications;

(6) a report from the Department of Public Safety stating the applicant's record of
any convictions for a Class B misdemeanor or equivalent offense or a greater offense;

(7) the social security number of the individual making the application; and

(8) other information, evidence, statements, or documents required by the
department.
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SECTION 3.1579. Section 781.105, Health and Safety Code, is amended to read as
follows:

Sec. 781.105. FORM OF LICENSE. The department [e 'missionet] shall prescribe
the form of a license, including a branch office license. The license must include:

(1) the name of the license holder;

(2) the name under which the license holder is to operate; and

(3) the license number and the date the license was issued.

SECTION 3.1580. Section 781.108(d), Health and Safety Code, is amended to read as
follows:

(d) After suspension of the license, the department may not reinstate the license until
an application, in the form prescribed by the department [ee"± m hat". ], is filed ac-
companied by a proper insurance certificate. The department may deny the application
notwithstanding the applicant's compliance with this section:

(1) for a reason that would justify suspending, revoking, or denying a license; or

(2) if, during the suspension, the applicant performs a practice for which a license is
required.

SECTION 3.1581. Section 781.155(b), Health and Safety Code, is amended to read as
follows:

(b) The executive commissioner [department] by rule may adopt additional qualifica-
tions for an individual to be registered under this subchapter.

SECTION 3.1582. Section 781.254, Health and Safety Code, is amended to read as
follows:

Sec. 781.254. STAGGERED RENEWAL; PRORATION OF LICENSE FEE. The exec-
utive commissioner [department] by rule may adopt a system under which licenses
expire on various dates during the year. For the year in which the expiration date of a
license is changed, the department shall prorate license fees on a monthly basis so that
each license holder pays only that portion of the license fee that is allocable to the
number of months during which the license is valid. On renewal of the license on the
new expiration date, the total license renewal fee is payable.

SECTION 3.1583. Section 781.352, Health and Safety Code, is amended to read as
follows:

Sec. 781.352. HEARING. (a) If the department proposes to revoke or suspend a
person's license or registration, the person is entitled to a hearing before an administra-
tive law judge of [a hearings officer appointed by] the State Office of Administrative
Hearings.

(b) The executive commissioner shall prescribe procedures for appealing to the depart-
ment a decision to revoke or suspend a license or registration.

SECTION 3.1584. Section 781.453, Health and Safety Code, is amended to read as
follows:

Sec. 781.453. [REPORT AND] NOTICE OF VIOLATION AND PENALTY. (a) If the
department [&11111A,0ier or the eommissioner' des i...ee determines that a violation
occurred, the [cormssioner or the designee ma b e the] department, within [a
report-stating.

[41) the fa.tsan w.~hieh the deterinatin is based; and
[(2) the commissioner's or the dsge's ±reemmndptiu± 6f the imposition of an

administrative pealy inluding a reemmndation on the ametint of the penalty.
[(b)*-Within] 14 days after the date the report is issued, [the omision- or th com-

n.......... designe shall give written notice of the violation [report] to the person by
certified mail.

(b) The notice under Subsection (a) must:

(1) include a brief summary of the alleged violation;
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(2) state the amount of the recommended administrative penalty; and
(3) inform the person of the person's right to a hearing on the occurrence of the

violation, the amount of the penalty, or both.
SECTION 3.1585. Section 781.454, Health and Safety Code, is amended to read as

follows:
Sec. 781.454. PENALTY TO BE PAID OR HEARING REQUESTED. (a) Within 10

days after the date the person receives the notice, the person in writing may:
(1) accept the department's determination and recommended administrative penalty

[of the emmissiorc or the omainr's designee]; or
(2) [ale-a] request [for] a hearing on the occurrence of the violation, the amount of

the penalty, or both.
(b) If the person accepts the determination and recommended penalty [of the emmi

sioner or the eommissiner's design ], the department by order shall [approve-thede-
trminaton and] impose the recommended penalty.

SECTION 3.1586. Section 781.455(a), Health and Safety Code, is amended to read as
follows:

(a) If the person requests a hearing or fails to respond in a timely manner to the no-
tice, an administrative law judge of the State Office of Administrative Hearings [the-ee m....... or the............... designee] shall set a hearing and the department shall
give written notice of the hearing to the person.

SECTION 3.1587. Sections 781.457(b) and (c), Health and Safety Code, are amended
to read as follows:

(b) Within the 30-day period prescribed by Subsection (a), a person who files a peti-
tion for judicial review may:

(1) stay enforcement of the penalty by:
(A) paying the penalty to the court for placement in an escrow account; or

(B) giving the court a supersedeas bond approved by the court that:
(i) is for the amount of the penalty; and
(ii) is effective until all judicial review of the department's order is final; or

(2) request the court to stay enforcement of the penalty by:
(A) filing with the court a sworn affidavit of the person stating that the person is

financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and.

(B) giving a copy of the affidavit to the department [commissioner Or the commis-
sioi by certified mail.

(c) If the department [c .m . .isner or thc c.,.isionr's designee] receives a copy of
an affidavit under Subsection (b)(2), the department [eommioner or the ... sgn] may
file with the court, within five days after the date the copy is received, a contest to the
affidavit.

SECTION 3.1588. Section 782.001(2), Health and Safety Code, is amended to read as
follows:

(2) "Executive commissioner" [ ............. ] means the executive commissioner of
the Health and Human Services Commission.
SECTION 3.1589. Section 782.002(b), Health and Safety Code, as added by Chapter

1149 (S.B. 1119), Acts of the 80th Legislature, Regular Session, 2007, is amended to
read as follows:

(b) The account is composed of money deposited to the credit of the account under Sec-
tions 542.406 and [Seetieft] 707.008, Transportation Code[, and the earnings of th
aeeotit].

SECTION 3.1590. Section 782.002(c), Health and Safety Code, is amended to read as
follows:
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(c) Section [Sti.ns 403.095 and] 404.071, Government Code, does [do] not apply to
the account.

SECTION 3.1591. Section 782.003(a), Health and Safety Code, as added by Chapter
1149 (S.B. 1119), Acts of the 80th Legislature, Regular Session, 2007, is amended to
read as follows:

(a) The executive commissioner shall use money appropriated from the regional
trauma account established under Section 782.002 to fund uncompensated care of
designated trauma facilities and county and regional emergency medical services located
in the area served by the trauma service area regional advisory council that serves the
local authority submitting money under Section 542.406 or 707.008, Transportation
Code.

SECTION 3.1592. Section 782.003(b), Health and Safety Code, is amended to read as
follows:

(b) In any fiscal year, the executive commissioner shall use:

(1) 96 percent of the money appropriated from the account to fund a portion of the
uncompensated trauma care provided at facilities designated as state trauma facilities
by the Department of State Health Services;

(2) two percent of the money appropriated from the account for county and regional
emergency medical services;

(3) one percent of the money appropriated from the account for distribution to the
22 trauma service area regional advisory councils; and

(4) one percent of the money appropriated from the account to fund administrative
costs of the commission.

SECTION 3.1593. Section 821.001, Health and Safety Code, is amended to read as
follows:

Sec. 821.001. DEFINITION. In this subchapter, "animal" includes every living non-
human [dttmb] creature.

SECTION 3.1594. Section 821.052(b), Health and Safety Code, is amended to read as
follows:

(b) A person may euthanize all other animals in the custody of an animal shelter,
including birds and reptiles, only in accordance with the applicable methods, recom-
mendations, and procedures set forth in the edition [2 ... Repot] of the American
Veterinary Medical Association Guidelines for the [Pane-oin] Euthanasia of Animals [s
modified osusded b; a subsequent reor ofthe Afnria Veterinary Nledieal As
soeiation Panel on Euthana I] that is approved by the executive commissioner [board].

SECTION 3.1595. Section 821.053, Health and Safety Code, is amended to read as
follows:

Sec. 821.053. REQUIREMENTS FOR USE OF SODIUM PENTOBARBITAL. (a) The
executive commissioner [board] by rule shall establish the requirements and procedures
for administering sodium pentobarbital to euthanize an animal in the custody of an
animal shelter.

(b) A person may administer sodium pentobarbital to euthanize an animal in the
custody of an animal shelter only in accordance with the requirements and procedures
established by department [board] rule.

SECTION 3.1596. Section 821.056(a), Health and Safety Code, is amended to read as
follows:

(a) A person commits an offense if the person violates this subchapter or a [boaer]
rule adopted under this subchapter.

SECTION 3.1597. Section 821.057, Health and Safety Code, is amended to read as
follows:

Sec. 821.057. INJUNCTION. A court of competent jurisdiction, on the petition of any
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person, may prohibit by injunction the substantial violation of this subchapter or a
[board] rule adopted under this subchapter.

SECTION 3.1598. Section 822.006(d), Health and Safety Code, is amended to read as
follows:

(d) It is a defense to prosecution under Section 822.005(a) that the person is a person
with a disability [disabled] and uses the dog to provide assistance, the dog is trained to
provide assistance to a person with a disability, and the person is using the dog to
provide assistance in connection with the person's disability.

SECTION 3.1599. Section 822.101, Health and Safety Code, is amended by adding
Subdivision (4-a) to read as follows:

(4-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.1600. Section 822.102(a), Health and Safety Code, is amended to read as
follows:

(a) This subchapter does not apply to:

(1) a county, municipality, or agency of the state or an agency of the United States
or an agent or official of a county, municipality, or agency acting in an official capacity;

(2) a research facility, as that term is defined by Section 2(e), Animal Welfare Act (7
U.S.C. Section 2132), and its subsequent amendments, that is licensed by the secre-
tary of agriculture of the United States under that Act;

(3) an organization that is an accredited member of the [American Zoo and
Aquariumn] Association of Zoos and Aquariums;

(4) an injured, infirm, orphaned, or abandoned dangerous wild animal while being
transported for care or treatment;

(5) an injured, infirm, orphaned, or abandoned dangerous wild animal while being
rehabilitated, treated, or cared for by a licensed veterinarian, an incorporated humane
society or animal shelter, or a person who holds a rehabilitation permit issued under
Subchapter C, Chapter 43, Parks and Wildlife Code;

(6) a dangerous wild animal owned by and in the custody and control of a transient
circus company that is not based in this state if:

(A) the animal is used as an integral part of the circus performances; and

(B) the animal is kept within this state only during the time the circus is perform-
ing in this state or for a period not to exceed 30 days while the circus is performing
outside the United States;

(7) a dangerous wild animal while in the temporary custody or control of a televi-
sion or motion picture production company during the filming of a television or motion
picture production in this state;

(8) a dangerous wild animal owned by and in the possession, custody, or control of a
college or university solely as a mascot for the college or university;

(9) a dangerous wild animal while being transported in interstate commerce through
the state in compliance with the Animal Welfare Act (7 U.S.C. Section 2131 et seq.)
and its subsequent amendments and the regulations adopted under that Act;

(10) a nonhuman primate owned by and in the control and custody of a person
whose only business is supplying nonhuman primates directly and exclusively to
biomedical research facilities and who holds a Class "A" or Class "B" dealer's license
issued by the secretary of agriculture of the United States under the Animal Welfare
Act (7 U.S.C. Section 2131 et seq.) and its subsequent amendments;

(11) a dangerous wild animal that is:

(A) owned by or in the possession, control, or custody of a person who is a partici-
pant in a species survival plan of the [Acmi.ean Zoo and . . ait, . Association of
Zoos and Aquariums for that species; and
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(B) an integral part of that species survival plan; and

(12) in a county west of the Pecos River that has a population of less than 25,000, a
cougar, bobcat, or coyote in the possession, custody, or control of a person that has
trapped the cougar, bobcat, or coyote as part of a predator or depredation control
activity.

SECTION 3.1601. Section 822.106(b), Health and Safety Code, is amended to read as
follows:

(b) Not later than the 10th day after the date a person receives a certificate of registra-
tion, the person shall file a clear and legible copy of the certificate of registration with
the [Texas] Department of State Health Services. The executive commissioner [depart
ment] shall establish a procedure for filing a certificate of registration and by rule shall
establish [earge] a reasonable fee to be collected by the department in an amount suf-
ficient to recover the cost associated with filing a certificate of registration under this
subsection.

SECTION 3.1602. Section 822.111, Health and Safety Code, is amended to read as
follows:

Sec. 822.111. POWERS AND DUTIES OF EXECUTIVE COMMISSIONER [B49ARI;
CAGING REQUIREMENTS AND STANDARDS. (a) The executive commissioner [board]
by rule shall establish caging requirements and standards for the keeping and confine-
ment of a dangerous wild animal to ensure that the animal is kept in a manner and
confined in a primary enclosure that:

(1) protects and enhances the public's health and safety;

(2) prevents escape by the animal; and

(3) provides a safe, healthy, and humane environment for the animal.

(b) An owner of a dangerous wild animal shall keep and confine the animal in accor-
dance with the caging requirements and standards established by the executive commis-
sioner [board].

(c) An animal registration agency may approve a deviation from the caging require-
ments and standards established by the executive commissioner [board], only if:

(1) the animal registration agency has good cause for the deviation; and

(2) the deviation:

(A) does not compromise the public's health and safety;

(B) does not reduce the total area of the primary enclosure below that established
by the executive commissioner [board]; and

(C) does not otherwise adversely affect the overall welfare of the animal involved.

SECTION 3.1603. Section 823.001(4), Health and Safety Code, is amended to read as
follows:

(4) "Department" means the [Rexa] Department of State Health Services.

SECTION 3.1604. Sections 823.003(a) and (e), Health and Safety Code, are amended
to read as follows:

(a) Each animal shelter operated in this state shall comply with the standards for:

(1) housing and sanitation as provided in [existing .on Setember 1, 1982, and
adopted-under] Chapter 826 for quarantine and impoundment facilities; and

(2) animal control officer training adopted under Chapter 829.

(e) The executive commissioner of the Health and Human Services Commission [board]
may require each person operating an animal shelter to keep records of the date and dis-
position of animals in its custody, to maintain the records on the business premises of
the animal shelter, and to make the records available for inspection at reasonable times.

SECTION 3.1605. Section 826.002, Health and Safety Code, is amended by amend-
ing Subdivisions (5) and (9) and adding Subdivision (7-a) to read as follows:
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(5) "Department" means the [Texas] Department of State Health Services.

(7-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(9) "Quarantine" means strict confinement of an animal specified in an order of the
department [board] or its designee:

(A) on the private premises of the animal's owner or at a facility approved by the
department [board] or its designee; and

(B) under restraint by closed cage or paddock or in any other manner approved by
department [board] rule.

SECTION 3.1606. The heading to Subchapter B, Chapter 826, Health and Safety
Code, is amended to read as follows:

SUBCHAPTER B. GENERAL POWERS AND DUTIES OF EXECUTIVE
COMMISSIONER, DEPARTMENT, [BeARDI AND LOCAL GOVERNMENTS

SECTION 3.1607. Section 826.011, Health and Safety Code, is amended to read as
follows:

Sec. 826.011. GENERAL POWERS AND DUTIES OF EXECUTIVE COMMIS-
SIONER AND DEPARTMENT [BOARD]. (a) The department [board] or its designee,
with the cooperation of the governing bodies of counties and municipalities, shall
administer the rabies control program established by this chapter.

(b) The executive commissioner [board] shall adopt rules necessary to effectively
administer this chapter.

(c) The department [board] or its designee may enter into contracts or agreements
with public or private entities to carry out this chapter. The contracts or agreements
may provide for payment by the state for materials, equipment, and services.

(d) Subject to any limitations or conditions prescribed by the legislature, the depart-
ment [board] or its designee may seek, receive, and spend funds received through ap-
propriations, grants, or donations from public or private sources for the rabies control
program established by this chapter.

(e) The department [board] or its designee may compile, analyze, publish, and distrib-
ute information relating to the control of rabies for the education of physicians, veterinar-
ians, public health personnel, and the public.

SECTION 3.1608. Section 826.012, Health and Safety Code, is amended to read as
follows:

Sec. 826.012. MINIMUM STANDARDS FOR RABIES CONTROL. This chapter and
the rules adopted by the executive commissioner [board] under this chapter are the min-
imum standards for rabies control.

SECTION 3.1609. Section 826.013, Health and Safety Code, is amended to read as
follows:

Sec. 826.013. COUNTIES AND MUNICIPALITIES MAY ADOPT CHAPTER. The
governing body of a municipality or the commissioners court of a county may adopt this
chapter and the standards adopted by the executive commissioner [board].

SECTION 3.1610. Section 826.014, Health and Safety Code, is amended to read as
follows:

Sec. 826.014. COUNTIES MAY ADOPT ORDINANCES AND RULES. (a) The com-
missioners court of a county may adopt ordinances or rules that establish a local rabies
control program in the county and set local standards that are compatible with and
equal to or more stringent than the program established by this chapter and the depart-
ment rules adopted under this chapter [by-the4ord].

(b) County ordinances or rules adopted under this section supersede this chapter and
the department rules adopted under this chapter [of -the --board within that county so
that dual enforcement will not occur.

668

Ch. 1, § 3.1605



84th LEGISLATURE-REGULAR SESSION

SECTION 3.1611. Section 826.015, Health and Safety Code, is amended to read as
follows:

Sec. 826.015. MUNICIPALITIES MAY ADOPT ORDINANCES OR RULES. (a) The
governing body of a municipality may adopt ordinances or rules that establish a local
rabies control program in the municipality and set local standards that are compatible
with and equal to or more stringent than:

(1) the ordinances or rules adopted by the county in which the municipality is lo-
cated; and

(2) the program established by this chapter and the department rules adopted
under this chapter [y *h'^ o^^_.
(b) Municipal ordinances or rules adopted under this section supersede ordinances or

rules adopted by the county in which the municipality is located, this chapter, and the
department 'rules adopted under this chapter [of-the-board] within that municipality so
that multiple enforcement will not occur.

SECTION 3.1612. 826.017(b) and (c), Health and Safety Code, are amended to read
as follows:

(b) Except as restricted by department [board] rule, the officer designated as the local
rabies control authority may be the county health officer, municipal health officer,
animal control officer, peace officer, or any entity that the commissioners court or govern-
ing body considers appropriate.

(c) Among other duties, the local rabies control authority shall enforce:

(1) this chapter and the department [board] rules that comprise the minimum stan-
dards for rabies control;

(2) the ordinances or rules of the municipality or county that the local rabies control
authority serves; and

(3) the rules adopted by the executive commissioner [board] under the area rabies
quarantine provisions of Section 826.045.

SECTION 3.1613. Sections 826.021(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) Except as otherwise provided by department [board] rule, the owner of a dog or cat
shall have the animal vaccinated against rabies by the time the animal is four months of
age and at regular intervals thereafter as prescribed by department [board] rule.

(b) A veterinarian who vaccinates a dog or cat against rabies shall issue to the animal's
owner a vaccination certificate in a form that meets the minimum standards approved
by the executive commissioner [board].

SECTION 3.1614. Section 826.022(a), Health and Safety Code, is amended to read as
follows:

(a) A person commits an offense if the person fails or refuses to have each dog or cat
owned by the person vaccinated against rabies and the animal is required to be vac-
cinated under:

(1) Section 826.021 and department [board] rules; or

(2) ordinances or rules adopted under this chapter by a county or municipality
within whose jurisdiction the act occurs.

SECTION 3.1615. Sections 826.025(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The department may provide vaccine and hyperimmune serum in accordance with
department [board] policies or procedures for the use and benefit of a person exposed, or
suspected of having been exposed, to rabies.

(b) In accordance with department [board] rules and eligibility standards, the depart-
ment is entitled to be reimbursed by or on behalf of the person receiving the vaccine or
serum for actual costs incurred in providing the vaccine or serum.
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SECTION 3.1616. Sections 826.042(a) and (b), Health and Safety Code, are amended
to read as follows:

(a) The executive commissioner [boar] shall adopt rules governing the testing of
quarantined animals and the procedure for and method of quarantine.

(b) The local rabies control authority or a veterinarian shall quarantine or test in ac-
cordance with department [board] rules any animal that the local rabies control author-
ity or veterinarian has probable cause to believe is rabid, may have been exposed to
rabies, or may have exposed a person to rabies.

SECTION 3.1617. Section 826.044(a), Health and Safety Code, is amended to read as
follows:

(a) A person commits an offense if the person fails or refuses to quarantine or present
for quarantine or testing an animal that:

(1) is required to be placed in quarantine or presented for testing under Section
826.042 and department [board] rules; or

(2) is required to be placed in quarantine under ordinances or rules adopted under
this chapter by a county or municipality within whose jurisdiction the act occurs.

SECTION 3.1618. Sections 826.045(a), (b), (d), and (e), Health and Safety Code, are
amended to read as follows:

(a) If rabies is known to exist in an area, the department [board] or its designee may
declare an area rabies quarantine to prevent or contain a rabies epizootic.

(b) On the declaration that a quarantine exists, the executive commissioner [board]
shall:

(1) define the borders of the quarantine area; and

(2) adopt permanent or emergency rules.

(d) The quarantine remains in effect until the 181st day after the date on which the
last case of rabies is diagnosed in a dog, cat, or other animal species that caused the
department [board] or its designee to declare a quarantine, unless the department
[board] or its designee, by declaration, removes the quarantine before that date.

(e) While the quarantine is in effect, the rules adopted by the executive commissioner
[board supersede all other applicable ordinances or rules applying to the quarantine
area and apply until the department [board] or its designee removes the quarantine by
declaration or until the rules expire or are revoked by the executive commissioner [board].

SECTION 3.1619. Section 826.046(a), Health and Safety Code, is amended to read as
follows:

(a) A person commits an offense if the person violates or attempts to violate a depart-
ment rule [of 4the b ard adopted under Section 826.045 governing an area rabies
quarantine.

SECTION 3.1620. Section 826.051, Health and Safety Code, is amended to read as
follows:

Sec. 826.051. MINIMUM STANDARDS FOR QUARANTINE AND IMPOUNDMENT
FACILITIES. (a) The executive commissioner [btrd] shall adopt rules governing the
types of facilities that may be used to quarantine animals.

(b) The executive commissioner [board] by rule shall establish minimum standards for
impoundment facilities and for the care of impounded animals.

(c) In accordance with department [board] rules, a local rabies control authority may
contract with one or more public or private entities to provide and operate a quarantine
facility.

SECTION 3.1621. Section 826.052, Health and Safety Code, is amended to read as
follows:

Sec. 826.052. INSPECTIONS. An employee of the department, on the presentation of
appropriate credentials to the local rabies control authority or the authority's designee,
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may conduct a reasonable inspection of a quarantine or impoundment facility at a rea-
sonable hour to determine if the facility complies with:

(1) the minimum standards adopted by the executive commissioner [board] for those
facilities; and

(2) the requirements for animal control officer training adopted under Chapter 829.

SECTION 3.1622. Section 826.053, Health and Safety Code, is amended to read as
follows:

Sec. 826.053. HEARING. (a) A person aggrieved by an action of the department in
amending, limiting, suspending, or revoking any approval required of the department by
this chapter may request a hearing [before the dep.t m et ].

(b) A [The d tytt shall eon e.,t the] hearing held under this section must be
conducted in accordance with Chapter 2001, Government Code, and the department's
formal hearing rules.

SECTION 3.1623. Section 826.054(a), Health and Safety Code, is amended to read as
follows:

(a) At the request of the commissioner, the attorney general may bring suit in the
name of the state to enjoin the operation of a quarantine or impoundment facility that
fails to meet the minimum standards established by this chapter and department [board]
rules.

SECTION 3.1624. Section 826.055(a), Health and Safety Code, is amended to read as
follows:

(a) A person commits an offense if the person operates a facility for quarantined or
impounded animals that fails to meet standards for approval established by:

(1) department [board] rules; or

(2) ordinances or rules adopted under this chapter by a county or municipality.

SECTION 3.1625. The heading to Section 828.014, Health and Safety Code, is
amended to read as follows:

Sec. 828.014. ANIMAL FRIENDLY ACCOUNT; DEDICATION.

SECTION 3.1626. Section 828.014, Health and Safety Code, is amended by amend-
ing Subsections (a), (b), and (c) and adding Subsection (b-1) to read as follows:

(a) The [Texas Department of Health] animal friendly account is a separate account
in the general revenue fund. The account is composed of:

(1) money deposited to the credit of the account under former Section 502.291,
Transportation Code, and under Section 504.605, Transportation Code; and

(2) gifts, grants, donations, and legislative appropriations.

(b) The [Tex]aa Department of State Health Services administers the account.

(b-i) The Department of State Health Services [depart-nent] may spend money
credited to the account or money deposited to the associated trust fund account created
under Section 504.6012, Transportation Code, only to:

(1) make grants to eligible organizations that sterilize animals owned by the gen-
eral public at minimal or no cost; and

(2) defray the cost of administering the account.

(c) The Department of State Health Services [Texas Board of Health.

[W-t)] may accept gifts, donations, and grants from any source for the benefit of the
account. The executive commissioner of the Health and Human Services Commission [

[(-2)] by rule shall establish guidelines for spending money described by Subsection
(b-i) [credited to the aeont .
SECTION 3.1627. Section 829.005, Health and Safety Code, is amended to read as
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follows:
Sec. 829.005. FEE. The department and any authorized animal control course spon-

sor, in accordance with department rules, may collect [ehargel reasonable fees to cover
the cost of arranging and conducting an animal control course.

SECTION 3.1628. Sections 841.022(a) and (c), Health and Safety Code, are amended
to read as follows:

(a) The executive director of the Texas Department of Criminal Justice and the com-
missioner of state health services [the Department of State Health Serviee] jointly shall
establish a multidisciplinary team to review available records of a person referred to the
team under Section 841.021. The team must include:

(1) one person from the Department of State Health Services;

(2) two persons from the Texas Department of Criminal Justice, one of whom must
be from the victim services division [ef]ee] of that department;

(3) one person from the Department of Public Safety;

(4) two persons from the office or office personnel; and

(5) one person from the Council on Sex Offender Treatment.

(c) Not later than the 60th day after the date the multidisciplinary team receives no-
tice under Section 841.021(a) or (b), the team shall:

(1) assess whether the person is a repeat sexually violent offender and whether the
person is likely to commit a sexually violent offense after release or discharge;

(2) give notice of that assessment to the Texas Department of Criminal Justice or
the [Texas] Department of State [ ]entati Health Services [and Mental Retardatin ],
as appropriate; and

(3) recommend the assessment of the person for a behavioral abnormality, as
appropriate.

SECTION 3.1629. Section 841.150, Health and Safety Code, is amended to read as
follows:

Sec. 841.150. EFFECT OF SUBSEQUENT COMMITMENT OR CONFINEMENT
ON ORDER OF CIVIL COMMITMENT. (a) The duties imposed by this chapter are
suspended for the duration of any confinement of a person, or if applicable any other
commitment of a person to a community center, mental health facility, or state sup-
ported living center [sehool], by governmental action.

(b) In this section:

(1) "Community center" means a center established under Subchapter A, Chapter
534.

(2) "Mental health facility" has the meaning assigned by Section 571.003.

(3) "State supported living center [sehoel]" has the meaning assigned by Section
531.002.

SECTION 3.1630. Section 1001.001, Health and Safety Code, is amended to read as
follows:

Sec. 1001.001. DEFINITIONS. In this title [ehapter]:

(1) "Commission" means the Health and Human Services Commission.

(2) "Commissioner" means the commissioner of state health services.

(3) "Council" means the State Health Services Council.

(4) "Department" means the Department of State Health Services.

(5) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 3.1631. Section 1001.051(c), Health and Safety Code, is amended to read
as follows:
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(c) Subject to the control of the executive commissioner, the commissioner shall:

(1) act as the department's chief administrative officer;

(2) in accordance with the procedures prescribed by Section 531.00551, Government
Code, assist the executive commissioner in the development and implementation of poli-
cies and guidelines needed for the administration of tke department's functions;

(3) in accordance with the procedures adopted by the executive commissioner under
Section 531.00551, Government Code, assist the executive commissioner in the develop-
ment of rules relating to the matters within the department's jurisdiction, including the
delivery of services to persons and the rights and duties of persons who are served or
regulated by the department; and

(4) serve as a liaison between the department and commission.

SECTION 3.1632. Section 1001.056(c), Health and Safety Code, is amended to read
as follows:

(c) The policy statement must be:

(1) updated annually;

(2) reviewed by the Texas Workforce [stae Commission civil rights division [one -4t
m.an Rights for compliance with Subsection (b)(1); and

(3) filed with the governor's office.

SECTION 3.1633. Section 1001.0711(a), Health and Safety Code, is amended to read
as follows:

(a) The executive commissioner [eonimissin] by rule shall establish a School Health
Advisory Committee at the department to provide assistance to the council in establish-
ing a leadership role for the department in support for and delivery of coordinated school
health programs and school health services.

SECTION 3.1634. Section 1001.080(a), Health and Safety Code, is amended to read
as follows:

(a) In this section, "individual's legally authorized representative" means:

(1) a parent, managing c onservator, or guardian of an individual, if the individual
is a minor;

(2) a guardian of an individual, if the individual has been adjudicated incompetent
to manage the individual's personal affairs; or

(3) an agent of the individual authorized under a medical [durable] power of at-
torney for health care.

SECTION 3.1635. Subchapter D, Chapter 1001, Health and Safety Code, is amended
by adding Sections 1001.084 and 1001.085 to read as follows:

Sec. 1001.084. CONTRACTING AND AUDITING AUTHORITY; DELEGATION.
(a) The executive commissioner, as authorized by Section 531.0055, Government Code,
may delegate to the, department the executive commissioner's authority under that section
for contracting and auditing relating to the department's powers, duties, functions, and
activities.

(b) If the executive commissioner does not make a delegation under Subsection (a), a
reference in law to the department with respect to the department's contracting or
auditing authority means the executive commissioner. If the executive commissioner
makes a delegation under Subsection (a), a reference in law to the department's contract-
ing or auditing authority means that authority the executive commissioner has delegated
to the department.

(c) If the executive commissioner revokes all or part of a delegation made under
Subsection (a), a reference in law to the department with respect to a function for which
the delegation was revoked means the executive commissioner or another entity to
which the executive commissioner delegates that authority.

(d) It is the legislature's intent that the executive commissioner retain the authority
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over and responsibility for contracting and auditing at each health and human services
agency as provided by Section 531.0055, Government Code. A statute enacted on or after
January 1, 2015, that references the contracting or auditing authority of the department
does not give the department direct contracting or auditing authority unless the statute
expressly provides that the contracting or auditing authority:

(1) is given directly to the department; and

(2) is an exception to the exclusive contracting and auditing authority given to the
executive commissioner under Section 531.0055, Government Code.

Sec. 1001.085. MANAGEMENT AND DIRECTION BY EXECUTIVE
COMMISSIONER. The department's powers and duties prescribed by this chapter and
other law, including enforcement activities and functions, are subject to the executive
commissioner's oversight under Chapter 531, Government Code, to manage and direct the
operations of the department.

SECTION 3.1636. Section 1001.202(c), Health and Safety Code, as added by Chapter
352 (H.B. 2392), Acts of the 83rd Legislature, Regular Session, 2013, is amended to read
as follows:

(c) The executive commissioner [departm-ie-t] may adopt rules necessary to implement
this subchapter.

SECTION 3.1637. Section 1002.052(b), Health and Safety Code, is amended to read
as follows:

(b) The following ex officio, nonvoting members also serve on the board:

(1) the commissioner [of the ....... ]

(2) the executive commissioner;

(3) the commissioner of insurance;

(4) the executive director of the Employees Retirement System of Texas;

(5) the executive director of the Teacher Retirement System of Texas;

(6) the state Medicaid director of the commission [Health and uman Ser_..ea

(7) the executive director of the Texas Medical Board;

(8) the commissioner of aging and disability services [the Department of Aging and

(9) the executive director of the Texas Workforce Commission;

(10) the commissioner of the Texas Higher Education Coordinating Board; and

(11) a representative from each state agency or system of higher education that
purchases or provides health care services, as determined by the governor.

SECTION 3.1638. Section 1002.102(b), Health and Safety Code, is amended to read
as follows:

(b) The institute shall study and develop recommendations for measuring quality of
care and efficiency across:

(1) all state employee and state retiree benefit plans;

(2) employee and retiree benefit plans provided through the Teacher Retirement
System of Texas;

(3) the [-tate] medical assistance program under Chapter 32, Human Resources
Code; and

(4) the child health plan program under Chapter 62.

SECTION 3.1639. The following provisions of the Health and Safety Code are
repealed:

(1) Section 11.002;

(2) Section 11.003(a);

674

Ch. 1, § 3.1635



84th LEGISLATURE-REGULAR SESSION

(3) the heading to Section 11.004;

(4) Section 11.004(a);

(5) Sections 11.0045, 11.005, 11.0055, 11.006, 11.007, 11.008, 11.009, 11.010, and
11.011;

(6) the heading to Section 11.012;

(7) Section 11.012(e);

(8) Section 11.013;

(9) Section 11.015;

(10) Section 11.0161;

(11) Section 11.017;

(12) Section 11.018;

(13) Section 12.0123, as added by Chapters 1447 and 1460, Acts of the 76th
Legislature, Regular Session, 1999;

(14) Section 12.017;

(15) Subchapter C, Chapter 12;

(16) Sections 33.018(a)(2) and (3) and 33.051(1) and (2);

(17) Sections 34.001(1), (2), and (3);

(18) Sections 42.002(1) and 42.005(e);

(19) Section 47.0035;

(20) Sections 48.001(2), (3), (5), and (6);

(21) Section 61.002(1);

(22) Sections 62.002(1) and (2);

(23) Section 62.055(d);

(24) Section 62.059;

(25) Section 62.101(b-1);

(26) Section 62.1012;

(27) Section 63.001;

(28) Sections 81.043(c) and (d) and 81.050(i);

(29) Section 85.013;

(30) Sections 85.083 and 85.084;

(31) Subchapter F, Chapter 85;

(32) Sections 85.271(1) and (3);

(33) Sections 87.001(5) and (10);

(34) Section 88.001(12);

(35) Section 92.008;

(36) Section 93.011;

(37) Sections 96.001(1) and (2);

(38) Sections 98.001(3), (4), and (5);

(39) Section 101.0075;

(40) Section 103.0105;

(41) Sections 103A.001(1) and (3);

(42) Sections 104.002(1), (2), (3), and (4);

(43) Section 105.008;
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(44) Chapter 112;

(45) Sections 115.001(2) and (3);

(46) Sections 117.001(1) and (3);

(47) Sections 141.013(b) and 141.017(e);

(48) Sections 142.001(10) and (11-b);

(49) Section 142.015;

(50) Section 142.016;

(51) Section 144.082(e);

(52) Section 146.019(s);

(53) Section 161.0901;

(54) Section 162.017;

(55) Sections 181.001(b)(1) and (2-b);

(56) Section 241.024;

(57) Section 241.181, as added by Chapter 217 (H.B. 15), Acts of the 83rd
Legislature, Regular Session, 2013;

(58) Section 242.004;

(59) Section 242.094(e), as added by Chapter 583 (S.B. 28), Acts of the 73rd
Legislature, Regular Session, 1993;

(60) Section 244.002(2);

(61) Section 244.008;

(62) Section 245.002(3);

(63) Section 245.008;

(64) Sections 247.006 and 247.047;

(65) Section 248.029(e);

(66) Section 251.001(1);

(67) Sections 252.045 and 252.099;

(68) Section 254.051(f);

(69) Sections 311.004(b) and 311.031(1);

(70) Sections 312.002(1) and (2);

(71) Section 321.002(e);

(72) Section 341.001(1);

(73) Section 345.043(b);

(74) Sections 401.003(2), 401.249(d), and 401.501(2);

(75) Sections 431.002(3), (4), (7), and (12), 431.045(d), 431.055(e), 431.2021, 431.243,
431.247(a), 431.2471, 431.275, and 431.277;

(76) Sections 432.003(1), (2), and (4) and 432.022(e);

(77) Sections 433.003(4) and 433.095(e);

(78) Sections 436.002(4), (5), (13), and (17);

(79) Sections 437.001(1), (2), (3), and (3-a);

(80) Section 438.041(1);

(81) Section 438.042(b), as added by Chapter 885 (H.B. 1682), Acts of the 72nd
Legislature, Regular Session, 1991;

(82) Section 438.101(1);

(83) Section 438.151;
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(84) Section 439.004;

(85) Sections 440.003(2), (3), (4), and (15);

(86) Section 441.001;

(87) Chapter 461;

(88) Section 462.001(4);

(89) Chapter 463;

(90) Sections 464.001(2) and 464.013;

(91) Sections 466.002(2) and (3);

(92) Section 466.023(g);

(93) Subchapters A and C, Chapter 468;

(94) Section 485.001(3);

(95) Section 486.001(a)(2);

(96) Section 501.001(1);

(97) Sections 502.003(2) and (8);

(98) Section 502.0141(e);

(99) Section 503.001(1);

(100) Sections 505.004(2) and (6) and 505.011(f);

(101) Sections 506.004(2) and (6) and 506.011(f);

(102) Sections 507.004(2) and (6) and 507.010(f);

(103) Chapter 535;

(104) Sections 552.0011(1) and (5);

(105) the headings to Subchapters A and B, Chapter 553;

(106) the heading to Subchapter A, Chapter 554;

(107) Sections 555.001(5) and (9);

(108) Section 571.003(1);

(109) Sections 577.0011 and 577.006(d);

(110) Sections 591.003(2) and (21) and 591.012;

(111) Section 592.101;

(112) Section 593.079;

(113) Sections 756.081(2) and (3);

(114) Sections 773.003(3), (4), and (5), 773.005, and 773.066(f);

(115) Section 781.001(3);

(116) Section 782.002(b), as added by Chapter 1027 (H.B. 1623), Acts of the 80th
Legislature, Regular Session, 2007;

(117) Section 782.003(a), as added by Chapter 1027 (H.B. 1623), Acts of the 80th
Legislature, Regular Session, 2007;

(118) Section 821.051(3);

(119) Section 822.101(2);

(120) Sections 823.001(2) and (3);

(121) Sections 826.002(2) and (4);

(122) Section 828.015;

(123) Section 1001.076; and

(124) Sections 1002.001(2), (3), and (4).
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SECTION 3.1640. The repeal by this Act of Chapter 463, Health and Safety Code,
does not apply to an offense committed under that chapter before the effective date of
this Act. An offense committed under Chapter 463, Health and Safety Code, is governed
by the law in effect when the offense was committed, and the former law is continued in
effect for that purpose.

ARTICLE 4. HUMAN RESOURCES CODE

SECTION 4.001. The heading to Title 2, Human Resources Code, is amended to read
as follows:

TITLE 2. [DEPARTMENT OF] HUMAN SERVICES AND [DE nRr:TM J

OF] PROTECTIVE [AND RECULATER)] SERVICES IN GENERAL

SECTION 4.002. Chapter 11, Human Resources Code, is amended to read as follows:

CHAPTER 11. GENERAL PROVISIONS

Sec. 11.001. DEFINITIONS. In [E..t a. s ovded, b, Se.t 40.001, in] this title:

(1) ["B ard" means the Texas Board ofH ianS vice.

[(2) "Department" means the e...p De.atment of Humn.Sevice.

[(3) "Commissioner" meftns the Gomssoe of HumnnServices.

[(4)] "Assistance" means all forms of assistance and services for needy persons au-
thorized by Subtitle C.

(2) "Commission" means the Health and Human Services Commission.

(3) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(4) [(&)] "Financial assistance" means money payments for needy persons autho-
rized by Chapter 31.

(5) [(6)] "Medical assistance" means assistance for needy persons authorized by
Chapter 32.

Sec. 11.002. PURPOSE OF TITLE; CONSTRUCTION. (a) The purpose of this title is
to establish a program of social security to provide necessary and prompt assistance to
the citizens of this state who are entitled to avail themselves of its provisions.

(b) This title shall be liberally construed in order that its purposes may be ac-
complished as equitably, economically, and expeditiously as possible.

Sec. 11.003. RESPONSIBILITY OF COUNTIES AND MUNICIPALITIES NOT
AFFECTED. No provision of this title is intended to release the counties and municipali-
ties in this state from the specific responsibilities they have with regard to the support
of public welfare, child welfare, and relief services. Funds which the counties and
municipalities may appropriate for the support of those programs may be administered
through the [deat ..... s local or regional offices of the commission or Department of
Aging and Disability Services, and if administered in that manner must be devoted
exclusively to the programs in the county or municipality maldng the appropriation.

Sec. 11.004. POWERS AND FUNCTIONS NOT AFFECTED. The provisions of this
title are not intended to interfere with the powers and functions of the commission, the
health and human services agencies, as defined by Section 531.001, Government Code
[Texa.s Rehabilitation C.om1m sfi, the Texas rrGo..... 1".for.the BL.. , the division of
matrnal and ehld health of the Texas Department of Health], or county juvenile
boards.

SECTION 4.003. Chapter 12, Human Resources Code, is amended to read as follows:

CHAPTER 12. PENAL PROVISIONS

Sec. 12.001. PROHIBITED ACTIVITIES. (a) A person who is not licensed to practice
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law in Texas commits an offense if the person charges a fee for representing or aiding an
applicant or recipient in procuring assistance from the state agency administering the
assistance [department].

(b) A person commits an offense if the person advertises, holds himself or herself out
for, or solicits the procurement of assistance from the state agency administering the as-
sistance [depftr..net].

(c) An offense under this section is a Class A misdemeanor.
Sec. 12.002. UNLAWFUL USE OF FUNDS. (a) A person charged with the duty or

responsibility of administering, disbursing, auditing, or otherwise handling the grants,
funds, or money provided for in this title commits an offense if the person misappropri-
ates the grants, funds, or money or by deception or fraud wrongfully distributes the
grants, funds, or money to any person.

(b) An offense under this section is a felony punishable by confinement in the Texas
Department of Criminal Justice for a term of not less than two or more than seven
years.

Sec. 12.003. DISCLOSURE OF INFORMATION PROHIBITED. (a) Except for
purposes directly connected with the administration of the [department')] assistance
programs of the commission or Department of Aging and Disability Services, as ap-
plicable, it is an offense for a person to solicit, disclose, receive, or make use of, or to au-
thorize, knowingly permit, participate in, or acquiesce in the use of the names of, or any
information concerning, persons applying for or receiving assistance if the information is
directly or indirectly derived from the records, papers, files, or communications of the
commission or department or acquired by employees of the commission or department in
the performance of their official duties.

(b) An offense under this section is a Class A misdemeanor.

SECTION 4.004. The heading to Subtitle B, Title 2, Human Resources Code, is
amended to read as follows:

SUBTITLE B. ADMINISTRATIVE PROVISIONS AND GENERAL FUNC-
TIONS RELATING TO [STRUCTURE AND F TIONS OF DEPARTMENT

OF] HUMAN SERVICES

SECTION 4.005. The heading to Chapter 21, Human Resources Code, is amended to
read as follows:

CHAPTER 21. ADMINISTRATIVE PROVISIONS RELATING TO AGEN-
CIES ADMINISTERING ASSISTANCE PROGRAMS [FOR DEPARTMENT

OF HUMAN SERVICES]

SECTION 4.006. Section 21.007, Human Resources Code, is transferred to
Subchapter C, Chapter 161, Human Resources Code, redesignated as Section 161.0541,
Human Resources Code, and amended to read as follows:

Sec. 161.0541 [2O00-71. MAINTENANCE OF MERIT SYSTEM. [The deprtme
may establish a merit system for its employe.] The merit system established as
provided by Section 161.054 may be maintained in conjunction with other state agencies
that are required by federal law to operate under a merit system.

SECTION 4.007. Sections 21.011, 21.012, and 21.013, Human Resources Code, are
amended to read as follows:

Sec. 21.011. ANNUAL REPORT ON DEPARTMENT OF AGING AND DISABILITY
SERVICES [RP.S.. [(a)] On or before December 31 of each year the Department of
Aging and Disability Services [eoimmissioner] shall prepare and submit to the commis-
sion [boardl a full report on the operation and administration of the department under
this title together with the department's [c-mmisionr's] recommendations for changes.
[The. rt must inld. information relating to the tatuof th clint rd ubt

mesuesdevelped by the deprtent tinder Seetion 21.00605(b) antd the departme~'
.~~~ -. . poigteeoteemaue. The commission [boar~d] shall submit
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the report to the governor and the legislature.
Sec. 21.012. CONFIDENTIALITY OF INFORMATION. (a) The executive commis-

sioner [department] shall establish []n-enforee] reasonable rules governing the custody,
use, and preservation of the [department's] records, papers, files, and communications of
the commission and the Department of Aging and Disability Services under this title. The
commission and the department shall:

(1) enforce the agency's rules; and

(2) provide safeguards which restrict the use or disclosure of information concerning
applicants for or recipients of the commission's and the department's assistance
programs to purposes directly connected with the administration of the programs.

(b) If under a provision of law lists of the names and addresses of recipients of the
commission's or the department's assistance programs are furnished to or held by a
governmental agency other than the commission or the department, that agency or the
person with responsibility for adopting rules for that agency shall adopt rules necessary
to prevent the publication of the lists or the use of the lists for purposes not directly con-
nected with the administration of the assistance programs.

Sec. 21.013. OATHS AND ACKNOWLEDGMENTS. A local representative of the
commission or the Department of Aging and Disability Services [departmentl who is
responsible for investigating and determining the eligibility of an applicant for assis-
tance authorized in this title may administer oaths and take acknowledgments concern-
ing all matters relating to the administration of this title. The representative shall sign
the oaths or acknowledgments and indicate the representative's [his-or-her] position and
title but need not seal the instruments. The representative [ager] has the same author-
ity as a notary public coextensive with the limits of the state for the purpose of
administering the provisions of this title.

SECTION 4.008. The heading to Chapter 22, Human Resources Code, is amended to
read as follows:

CHAPTER 22. GENERAL FUNCTIONS RELATING TO [OF DEPARTMEN
OF] HUMAN SERVICES

SECTION 4.009. Section 22.0001, Human Resources Code, is amended to read as
follows:

Sec. 22.0001. COMMISSIONER'S POWERS AND DUTIES; EFFECT OF CONFLICT
WITH OTHER LAW [OF COMMISSIONER F HEALTH AND HUMN SERVIES ].
[The eemss e ofheltiad human ppriees has the powers and duties relatintg to
the board an1d ee 0 Asine as rovided by Section 531.0055, Ccverfm entCGde.] To
the extent a power or duty given to the [board-or] commissioner of aging and disability
services by this title or another law conflicts with Section 531.0055, Government Code,
Section 531.0055 controls.

SECTION 4.010. Section 22.001, Human Resources Code, is amended to read as
follows:

Sec. 22.001. GENERAL POWERS AND DUTIES OF COMMISSION [THE
DEPAR.TMENT.]. (a) The executive commissioner [departmen ] is responsible for super-
vising the administration of [administering] the welfare functions authorized in this
title.

(b) The commission [The department] shall administer medical assistance to needy
persons [w . are aged, blind, or disabled] and financial and medical assistance to
[needy] families with dependent children.

(b-1) The executive commissioner [department] shall [also admi n i s t e r ,rl supervise
general relief services. [The departmentmay a.ministe state chtild d .... ser-iees.]

(c) The commission [departmnt] shall assist other governmental agencies in perform-
ing services in conformity with the purposes of this title when so requested and shall co-
operate with the agencies when expedient.
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(d) The commission [departmen.t shall conduct research and compile statistics on
public welfare programs in the state. The research must include all phases of dependency
and delinquency and related problems. The commission [dtpat-me-t] shall cooperate
with other public and private agencies in developing plans for the prevention and treat-
ment of conditions giving rise to public welfare problems.

SECTION 4.011. Sections 22.0011 and 22.0015, Human Resources Code, are
amended to read as follows:

Sec. 22.0011. DEFINITIONS [BINIT ON]. In this chapter:

(1) "Department" means the Department of Aging and Disability Services.

(2) "Long-term [, xpt in Section 22.082, ,. .g term] care services" means the pro-
vision of personal care and assistance related to health and social services given
episodically or over a sustained period to assist individuals of all ages and their fami-
lies to achieve the highest level of functioning possible, regardless of the setting in
which the assistance is given.

Sec. 22.0015. EVALUATION AND IMPROVEMENT OF PROGRAMS. The commis-
sion and the department shall conduct research, analysis, and reporting of the [it-a]
programs administered by each agency under this title to evaluate and improve the
programs. The commission and the department may contract with one or more indepen-
dent entities to assist the commission or the department, as applicable, with the
research, analysis, and reporting required by this section.

SECTION 4.012. Sections 22.002 and 22.003, Human Resources Code, are amended
to read as follows:

Sec. 22.002. ADMINISTRATION OF FEDERAL WELFARE PROGRAMS. (a) The
commission [department] is the state agency designated to cooperate with the federal
government in the administration of Titles IV, XIX, and XX of the federal Social Secu-
rity Act. The commission [depfit.ent] shall administer other titles added to the act af-
ter January 1, 1979, unless another state agency is designated by law to perform the ad-
ditional functions. The commission [depatnment] shall cooperate with federal, state, and
local governmental agencies in the enforcement and administration of the federal act,
and the executive commissioner shall promulgate rules to effect that cooperation.

(b) The commission [department] shall cooperate with the United States Department
of Health and Human Services[, Eduation, and Wlf re] and other federal agencies in a
reasonable manner and in conformity with the provisions of this title to the extent nec-
essary to qualify for federal assistance for persons entitled to benefits under the federal
Social Security Act. The commission [department] shall make reports periodically in
compliance with federal regulations.

(c) The commission [depamrtent] may establish and maintain programs of assistance
and services authorized by federal law and designed to help needy families and individu-
als attain and retain the capability of independence and self-care. Notwithstanding any
other provision of law, the commission [department] may extend the scope of its
programs to the extent necessary to ensure that federal matching funds are available, if
the commission [deprtment] determines that the extension of scope is feasible and
within the limits of appropriated funds.

(d) If the commission []epartnt] determines that a provision of state welfare law
conflicts with a provision of federal law, the executive commissioner [department] may
promulgate policies and rules necessary to allow the state to receive and expend federal
matching funds to the fullest extent possible in accordance with the federal statutes and
the provisions of this title and the state constitution and within the limits of appropri-
ated funds.

(e) The commission [department] may accept, expend, and transfer federal and state
funds appropriated for programs authorized by federal law. The commission [depart-
ment] may accept, expend, and transfer funds received from a county, municipality, or
public or private agency or from any other source, and the funds shall be deposited in
the state treasury subject to withdrawal on order of the executive commissioner in accor-
dance with the commission's [departmerAts] rules.
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(f) The commission [de , .. ti.rl may enter into agreements with federal, state, or
other public or private agencies or individuals to accomplish the purposes of the
programs authorized in Subsection (c) [of this .ton]. The agreements or contracts be-
tween the commission [departmeF] and other state agencies are not subject to Chapter
771, Government Code [the Interagency ,G.pration Act (Prtel^ 4418(82), Ve non's
Texas Civil Statutes)].

(g) In administering social service programs authorized by the Social Security Act, the
commission [dep..tmenf may prepay an agency or facility for expenses incurred under
a contract with the commission [de.ft.ei.t] to provide a social service.

(h) The executive commissioner by rule [departmen ] may set and the commission may
charge reasonable fees for services provided in administering social service programs au-
thorized by the Social Security Act. The executive commissioner [departmen] shall set
the amount of each fee according to the cost of the service provided and the ability of the
recipient to pay.

(i) The commission [department] may not deny services administered under this sec-
tion to any person because of that person's inability to pay for services.

Sec. 22.003. RESEARCH AND DEMONSTRATION PROJECTS. (a) The commission
and the department may conduct research and demonstration projects that in the judg-
ment of the executive commissioner will assist in promoting the purposes of the commis-
sion's and the department's assistance programs. The commission and the department
may conduct the projects independently or in cooperation with a public or private agency.

(b) The executive commissioner [departmen] may authorize the use of state or federal
funds available for commission or department [ita] assistance programs or for research
and demonstration projects to support the projects. The projects must be consistent with
the state and federal laws making the funds available.

SECTION 4.013. Sections 22.0031(a) and (d), Human Resources Code, are amended
to read as follows:

(a) The commission [departn-entl shall establish programs of case management for
high-risk pregnant women and high-risk children to age one as provided under Section
1915(g) of the federal Social Security Act (42 U.S.C. Section 1396n).

(d) The commission [department] shall use existing funds of the commission [depart-
ment] or any other lawful source to fund and support the projects for high-risk pregnant
women and high-risk children.

SECTION 4.014. Section 22.004, Human Resources Code, is amended to read as
follows:

Sec. 22.004. PROVISION OF LEGAL SERVICES. (a) On request, the commission
[department] may provide legal services to an applicant for or recipient of assistance at
a hearing before the commission [departmen ].

(b) The services must be provided by an attorney licensed to practice law in Texas or
by a law student acting under the supervision of a law teacher or a legal services organi-
zation, and the attorney or law student must be approved by the commission
[department].

(c) The executive commissioner [department] shall adopt a reasonable fee schedule for
the legal services. The fees may not exceed those customarily charged by an attorney for
similar services for a private client. The fees may be paid only from funds appropriated
to the commission [depart-men] for the purpose of providing these legal services.

SECTION 4.015. The heading to Section 22.005, Human Resources Code, is amended
to read as follows:

Sec. 22.005. CUSTODIAN OF ASSISTANCE FUNDS.

SECTION 4.016. Section 22.005(f), Human Resources Code, is amended to read as
follows:

(f) The comptroller is the designated custodian of all funds administered by the com-
mission and the department and received by the state from the federal government or
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any other source for the purpose of implementing the provisions of the Social Security
Act. The comptroller may receive the funds, pay them into the proper fund or account of
the general fund of the state treasury, provide for the proper custody of the funds, and
make disbursements of the funds on the order of the commission or the department and
on warrant of the comptroller.

SECTION 4.017. Section 22.007, Human Resources Code, is amended to read as
follows:

Sec. 22.007. PUBLIC INFORMATION CONTRACT REQUIREMENT. (a) Each
contract between the commission or the department and a provider of services under this
title must contain a provision that authorizes the commission or the department to
display at the service provider's place of business public awareness information on ser-
vices provided by the commission or the department.

(b) Notwithstanding Subsection (a) [of this seetio, the commission or department
may not require a physician to display in the physician's private offices public awareness
information on services provided by the commission or department.

SECTION 4.018. Section 22.008(a), Human Resources Code, is amended to read as
follows:

(a) The executive commissioner [4ep ]tmefi] shall adopt rules [ e ... ore.......
guideli.es] for the department's [its] community care program that relate to the service
delivery standards required of persons who contract with the department to carry out its
community care program. The department shall apply the rules [guidelines] consistently
across the state.

SECTION 4.019. Sections 22.009(a), (b), (c), (d), (e), and (g), Human Resources Code,
are amended to read as follows:

(a) The executive commissioner [board] shall appoint advisory committees [n- the ree-
ommendation of the commissioner] to assist the executive commissioner, commission,
and department [board] in performing their [its] duties.

(b) The executive commissioner [board] shall appoint each advisory committee to
provide for a balanced representation of the general public, providers, consumers, and
other persons, state agencies, or groups with knowledge of and interest in the commit-
tee's field of work.

(c) The executive commissioner [board] shall specify each advisory committee's purpose,
powers, and duties and shall require each committee to report to the executive commis-
sioner [board] in a manner specified by the executive commissioner [board] concerning
the committee's activities and the results of its work.

(d) The executive commissioner [board] shall establish procedures for receiving reports
concerning activities and accomplishments of advisory committees established to advise
the executive commissioner, commission, [board] or department. The executive commis-
sioner [board on the re ... ndatot of the eommssioner] may appoint additional
members to those committees and establish additional duties of those committees as the
executive commissioner [board] determines to be necessary.

(e) The executive commissioner [board] shall adopt rules to implement this section.
Those rules must provide that during the development of rules relating to an area in
which an advisory committee exists the committee must be allowed to assist in the
development of and to comment on the rules before the rules are finally adopted. [The
rule may l .... e d rtment to bypass this pocdure oly i. . a- emergenc.y Siation.
Hownever, the dprtment shall sumi eregnyrlst h prpit advisory or
mittee for reviewat the firs0t eamte mee~ting that oetsafter the ruls ae apted]

(g) Subsections (c) through (f [of this section] apply to each [departmet] advisory
committee created under this section [or under other law].

SECTION 4.020. Sections 22.011 through 22.017, Human Resources Code, are
amended to read as follows:

Sec. 22.011. MEMORANDUM OF UNDERSTANDING ON SERVICES TO [B4S-
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AB-tED] PERSONS WITH DISABILITIES. (a) The commission, the department, the
[Texas] Department of State Health Services, the [Texas] Department of Assistive and
Rehabilitative Services, the Department of Family and Protective Services [Mental Heal
and Mental Retardation, the Texas Rehabilitatfin Curnnission, the Teasp CG..mission
for the Blid, the Texas Co 1 ilssion for the Deaf and Hard fHe ing.], and the Texas
Education Agency shall enter into [adopt] a joint memorandum of understanding to facil-
itate the coordination of services to [disabled] persons with disabilities. The memoran-
dum shall:

(1) clarify the financial and service responsibilities of each agency in relation to [dis-
abled] persons with disabilities; and

(2) address how the agency will share data relating to services delivered to [dis-
abled] persons with disabilities by each agency.

(b) These agencies in the formulation of this memorandum of understanding shall
consult with and solicit input from advocacy and consumer groups.

(c) Not later than the last month of each state fiscal year, the [departm nt. and the
other] agencies shall review and update the memorandum.

(d) The executive commissioner and the commissioner of education [Eath ageny] by
rule shall adopt the memorandum of understanding and all revisions to the
memorandum.

Sec. 22.013. MEMORANDUM OF UNDERSTANDING ON PUBLIC AWARENESS
INFORMATION. (a) The commission, the department, the [Texas] Department of State
Health Services, [the Tea Department of Mental Health and Mental Retadation,] and
the Department of Assistive and Rehabilitative Services rexas Rehabilitation Com.
sion] shall enter into [adopt] a joint memorandum of understanding that authorizes and
requires the exchange and distribution among the agencies of public awareness informa-
tion relating to services provided by or through the agencies.

(b) Not later than the last month of each state fiscal year, the [department and the
other] agencies shall review and update the memorandum.

(c) The executive commissioner [Bach-agency] by rule shall adopt the memorandum of
understanding and all revisions to the memorandum.

Sec. 22.014. MEMORANDUM OF UNDERSTANDING ON HOSPITAL AND LONG-
TERM CARE SERVICES. (a) The commission, the department, and the [Texas] Depart-
ment of State Health Services[, and the Texas Depaf. t.. t of Mental Health .d Mental
Retardation] shall enter into [adopt] a memorandum of understanding that:

(1) clearly defines the responsibilities of each agency in providing, regulating, and
funding hospital or long-term care services; and

(2) defines the procedures and standards that each agency will use to provide,
regulate, and fund hospital or long-term care services.

(b) The memorandum must provide that no new rules or regulations that would
increase the costs of providing the required services or would increase the number of
personnel in hospital or long-term care facilities may be promulgated by the executive
commissioner [either the department, the Department of Health, or the Department o
Mental Health and Mental Retardation] unless the executive commissioner [of-health]
certifies that the new rules or regulations are urgent as well as necessary to protect the
health or safety of recipients of hospital or long-term care services.

(c) The memorandum must provide that any rules or regulations proposed by the com-
mission, the department, or the Department of State Health Services[,-or-the-Depart-
meat of Mental Health and Mental Retardation] which would increase the costs of
providing the required services or which would increase the number of personnel in
hospital or long-term care facilities must be accompanied by a fiscal note prepared by
the agency proposing said rules and submitted to the executive commissioner
[department]. The fiscal note should set forth the expected impact which the proposed
rule or regulation will have on the cost of providing the required service and the
anticipated impact of the proposed rule or regulation on the number of personnel in
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hospital or long-term care facilities. The memorandum must provide that in order for a
rule to be finally adopted the commission [depirmerA] must provide written verification
that funds are available to adequately reimburse hospital or long-term care service
providers for any increased costs resulting from the rule or regulation. The commission
[department] is not required to provide written verification if the executive commissioner
[of-health certifies that a new rule or regulation is urgent as well as necessary to
protect the health or safety of recipients of hospital or long-term care services.

(d) The memorandum must provide that upon final adoption of any rule increasing
the cost of providing the required services, the executive commissioner [department]
must establish reimbursement rates sufficient to cover the increased costs related to the
rule. The executive commissioner [department] is not required to establish reimburse-
ment rates sufficient to cover the increased cost related to a rule or regulation if the ex-
ecutive commissioner [of-healt ] certifies that the rule or regulation is urgent as well as
necessary to protect the health or safety of recipients of hospital or long-term care
services.

(e) The memorandum must provide that Subsections (b) through (d) [of this section]
do not apply if the rules are required by state or federal law or federal regulations.

(f) These agencies in the formulation of this memorandum of understanding shall
consult with and solicit input from advocacy and consumer groups.

(g) Not later than the last month of each state fiscal year, the [deprtment and the
other] agencies shall review and update the memorandum.

(h) The executive commissioner Wah-ageney] by rule shall adopt the memorandum of
understanding and all revisions to the memorandum.

Sec. 22.015. REPORTING OF PHYSICIAN MISCONDUCT OR MALPRACTICE.
(a) If the commission or the department receives an allegation that a physician employed
by or under contract with the commission or the department under this title has commit-
ted an action that constitutes a ground for the denial or revocation of the physician's
license under Section 164.051, Occupations Code, the commission or the department, as
applicable, shall report the information to the Texas [StateBoard fl Medical Board
[Foainena] in the manner provided by Section 154.051, Occupations Code.

(b) The commission or the department shall provide the Texas [StateBo- of] Medi-
cal Board [Examr rer] with a copy of any report or finding relating to an investigation of
an allegation reported to the Texas [S te Board of] Medical Board [Bx .... e.,.

Sec. 22.016. SPECIAL PURCHASING PROCEDURES. The department shall coordi-
nate with the commission in complying [comply] with any special purchasing procedures
requiring competitive review under Subtitle D, Title 10, Government Code, for purchas-
ing under this title.

Sec. 22.017. PROGRAM ACCESSIBILITY. The commission [de a tment] shall
prepare and maintain a written plan that describes how persons who do not speak En-
glish or who have physical, mental, or developmental disabilities can be provided rea-
sonable access to the commission's and the department's programs under this title. The
commission may solicit the assistance of a health and human services agency in the prep-
aration or maintenance of the plan.

SECTION 4.021. Sections 22.018(a), (b), and (c), Human Resources Code, are
amended to read as follows:

(a) The department and the chief administrative law judge of the State Office of
Administrative Hearings shall enter into [adopt] a memorandum of understanding under
which the State Office of Administrative Hearings, on behalf of the department, conducts
all contested case hearings authorized or required by law to be conducted under this title
by the department under the administrative procedure law, Chapter 2001, Government
Code.

(b) The memorandum of understanding shall require the chief administrative law
judge, the department, and the executive commissioner to cooperate in connection with a
contested case hearing and may authorize the State Office of Administrative Hearings to
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perform any administrative act, including giving of notice, that is required to be
performed by the department or commissioner of aging and disability services.

(c) The memorandum of understanding shall address whether the administrative law
judge who conducts a contested case hearing for the State Office of Administrative Hear-
ings on behalf of the department shall:

(1) enter the final decision in the case after completion of the hearing; or

(2) propose a decision to the department or the commissioner of aging and disability
services for final consideration.

SECTION 4.022. Section 22.019, Human Resources Code, is amended to read as
follows:

Sec. 22.019. DUE PROCESS PROCEDURES. (a) The commission and the depart-
ment may not retroactively apply a rule, standard, guideline, or policy interpretation
under this title.

(b) Any [The department ohall adopt any] changes in agency [dep artental] policy
shall be adopted in accordance with the rulemaking [rule-a aing] provisions of Chapter
2001, Government Code. Periodic [The department .sha l us.. e.... bulletins and
indexes shall be used to notify contractors of changes in policy and to explain the
changes. A [The departm.et y not adopt a] change in agency [departmenta] policy
may not be adopted if it [th-at] takes effect before the date on which [the de t
notifies] contractors are notified as prescribed by this subsection.

(c) The executive commissioner [board] shall adopt a rule requiring the commission or
the department, as applicable, to respond in writing to each written inquiry from a
contractor under this title not later than the 14th day after the date on which the com-
mission or the department receives the inquiry.

SECTION 4.023. Section 22.020, Human Resources Code, is amended to read as
follows:

Sec. 22.020. AUDIT PROCEDURE. At any time during an audit, the commission or
the department, as applicable, shall permit a contractor under this title to submit ad-
ditional or alternative documentation to prove that services were delivered to an eligible
client. Any recovery of costs by the commission or the department from the contractor
for using additional or alternative documentation may not exceed the amount the
contractor would otherwise be entitled to receive under the contract as administrative
costs.

SECTION 4.024. Section 22.021(a), Human Resources Code, is amended to read as
follows:

(a) Funds [iffuds are] appropriated to the commission or the department for the
general support or development of a service under this title that is needed throughout
the state[, the departmert] shall be allocated [alloat thee fds...] equitably across the
state.

SECTION 4.025. Section 22.022, Human Resources Code, is amended to read as
follows:

Sec. 22.022. RESIDENCY REQUIREMENTS. To the extent permitted by law the
commission and the department shall only provide services under this title to legal
residents of the United States or the State of Texas.

SECTION 4.026. Sections 22.023(b), (c), (d), and (e), Human Resources Code, are
amended to read as follows:

(b) Subject to the limitations in Subsection (c) [of tis.seetin], the commission [depart-
meril may purchase and pay the premiums for a conversion policy or other health insur-
ance coverage for a person who is diagnosed as having AIDS, HIV, or other terminal or
chronic illness and whose income level is less than 200 percent of the federal poverty
level, based on the federal Office of Management and Budget poverty index in effect at
the time coverage is provided, even though a person may be eligible for benefits under
Chapter 32 [of thi ede]. Health insurance coverage for which premiums may be paid
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under this section includes coverage purchased from an insurance company authorized
to do business in this state, a group hospital service [serviees] corporation operating
under Chapter 842, Insurance Code, a health maintenance organization operating under
Chapter 843, Insurance Code, or an insurance pool created by the federal or state
government or a political subdivision of the state.

(c) If a person is eligible for benefits under Chapter 32 [of-this-eode], the commission
[departmen] may not purchase or pay premiums for a health insurance policy under
this section if the premiums to be charged for the health insurance coverage are greater
than premiums paid for benefits under Chapter 32 [,fthisa,-e ]. The commission [depart
met] may not purchase or pay premiums for health insurance coverage under this sec-
tion for a person at the same time that that person is covered by benefits under Chapter
32 [4o4-h-eode].

(d) The commission [department] shall pay for that coverage with money made avail-
able to the commission [it] for that purpose.

(e) The executive commissioner [botrd] by rule may adopt necessary rules, criteria,
and plans and may enter into necessary contracts to carry out this section.

SECTION 4.027. Sections 22.024 and 22.025, Human Resources Code, are amended
to read as follows:

Sec. 22.024. DEVELOPMENT OF SERVICE PLAN FOR ELDERLY PERSONS OR
PERSONS WITH DISABILITIES [P]SABIF1. If the commission, the department, the
Department of State Health Services, the Department of Assistive and Rehabilitative Ser-
vices [the Texa .. - . tm.nt of Human S ...... , Texas Department of Mental Health
and Mental Ret ad-ttion, Teas Gauniso for the Doaf and Hard of Heft.-ng, Tex
Departm..t Agin , or another agency funded in the General Appropriations Act
under appropriations for health, welfare, and rehabilitation agencies receives funds to
provide case management services to [the] elderly persons or persons with disabilities
[disabled], the agency shall provide information to its staff concerning the services other
agencies provide to those populations. The agency's staff shall use that information to
develop a comprehensive service plan for its clients.

Sec. 22.025. ERROR-RATE REDUCTION. (a) The commission [depafmtnt] shall:

(1) set progressive goals for improving the commission's [dpaftmentla] error rates
in the financial assistance program under Chapter 31 [aid to famihe. ,ith dependon-
ehildre] and supplemental nutrition assistance program [food stamp p .. m ]; and

(2) develop a specific schedule to meet those goals.

(c) As appropriate, the commission [depafrtmet] shall include in its employee evalua-
tion process a rating system that emphasizes error-rate reduction and workload.

(d) The commission [depar t..et shall take appropriate action if a region has a
higher than average error rate and that rate is not reduced in a reasonable period.

SECTION 4.028. Sections 22.0251 through 22.0255, Human Resources Code, are
amended to read as follows:

Sec. 22.0251. TIMELY DETERMINATION OF OVERPAYMENTS. (a) Subject to the
approval of the executive commissioner [of heonth and humansr i r- , the commission
[dartmetl shall:

(1) determine and record the time taken by the commission [deptrtment] to estab-
lish an overpayment claim in the supplemental nutrition assistance [food-s-*mp]
program or the program of financial assistance under Chapter 31;

(2) set progressive goals for reducing the time described by Subdivision (1); and

(3) adopt a schedule to meet the goals set under Subdivision (2).

(b) The commission [departm t] shall submit to the governor and the Legislative
Budget Board an annual report detailing the commission's [department] progress in
reaching its goals under Subsection (a)(2). The report may be consolidated with any
other report relating to the same subject that the commission [department] is required
to submit under other law.
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Sec. 22.0252. TELEPHONE COLLECTION PROGRAM. (a) The commission [depart-
Arter] shall use the telephone to attempt to collect reimbursement from a person who
receives a benefit granted in error under the supplemental nutrition assistance [food
stamp] program or the program of financial assistance under Chapter 31.

(b) The commission [department] shall submit to the governor and the Legislative
Budget Board an annual report on the operation and success of the telephone collection
program. The report may be consolidated with any other report relating to the same
subject that the commission [depf tneit] is required to submit under other law.

(c) The commission [departmentI shall ensure that the telephone collection program
attempts to collect reimbursement for all identified delinquent payments for which 15
days or more have elapsed since the initial notice of delinquency was sent to the recipient.

(d) The commission [department] shall use an automated collections system to moni-
tor the results of the telephone collection program. The system must:

(1) accept data from the accounts receivable tracking system used by the commis-
sion [departnent];

(2) automate recording tasks performed by a collector, including providing access to
commission [department] records regarding the recipient and recording notes and ac-
tions resulting from a call placed to the recipient;

(3) automatically generate a letter to a recipient following a telephone contact that
confirms the action to be taken regarding the delinquency;

(4) monitor the receipt of scheduled payments from a recipient for repayment of a
delinquency; and

(5) generate reports regarding the effectiveness of individual collectors and of the
telephone collection program.

Sec. 22.0253. PARTICIPATION IN FEDERAL TAX REFUND OFFSET PROGRAM.
The commission [department] shall participate in the Federal Tax Refund Offset
Program (FTROP) to attempt to recover benefits granted by the commission [depart
ment] in error under the supplemental nutrition assistance [food stamp] program. The
commission [department] shall submit as many claims that meet program criteria as
possible for offset against income tax returns.

Sec. 22.0254. PROSECUTION OF FRAUDULENT CLAIMS. (a) The commission
[department] shall keep a record of the dispositions of referrals made by the commission
[depart ent] to a district attorney concerning fraudulent claims for benefits under the
supplemental nutrition assistance [food stamp] program or the program of financial as-
sistance under Chapter 31.

(b) The commission [department] may:

(1) request status information biweekly from the appropriate district attorney on
each major fraudulent claim referred by the commission [department];

(2) request a written explanation from the appropriate district attorney for each
case referred in which the district attorney declines to prosecute; and

(3) encourage the creation of a special welfare fraud unit in each district attorney's
office that serves a municipality with a population of more than 250,000, to be financed
by amounts provided by the commission [departmen].

(c) The executive commissioner [department] by rule may define what constitutes a
major fraudulent claim under Subsection (b)(1).

Sec. 22.0255. ELECTRONIC BENEFITS TRANSFER CARD; RETURNED-MAIL
REDUCTION. (a) The commission [departmnt] shall develop and implement policies
and procedures designed to improve the commission's [department's] electronic benefits
transfer cards used for federal and state entitlement programs administered by the com-
mission [department].

(b) The commission [department] shall set an annual goal of reducing the amount of
returned mail it receives under the programs described by Subsection (a) so that the
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percentage rate of returned mail is within one percent of the percentage rate of returned
mail reported annually for the credit card and debit card industries.

SECTION 4.029. Sections 22.026 through 22.028, Human Resources Code, are
amended to read as follows:

Sec. 22.026. REDUCTION OF CLIENT FRAUD. The commission and the depart-
ment shall:

(1) ensure that errors attributed to client fraud are appropriate; and

(2) take immediate and appropriate action to limit any client fraud that occurs.

Sec. 22.027. FRAUD PREVENTION. (e) The commission, the department, and the
comptroller shall coordinate their efforts to cross-train agency staff whose duties include
fraud prevention and detection to enable the staff to identify and report possible fraudu-
lent activity in programs, taxes, or funds administered by each of those [the] other agen-
cies [egeney].

(f) A local law enforcement agency that seizes an electronic benefits transfer (EBT)
card issued by the commission [deprti]en ] to a recipient of an entitlement program
administered by the commission [epatn..en] shall immediately notify the commission
[Aepf.te.] of the seizure and return the card to the commission [departnent]. The
commission [dep.rtent] shall send letters to local law enforcement agencies or post
materials in the buildings in which those agencies are located to ensure that local law
enforcement officials are aware of this requirement.

Sec. 22.028. ELECTRONIC BENEFITS TRANSFER: MONITORING. (a) The private
electronic benefits transfer (EBT) operator with which the commission [department]
contracts to administer the EBT system[;] shall establish procedures to maintain records
that monitor all debit transactions relating to EBT client accounts under this section.
The EBT operator shall deliver copies of the records to the commission [departmet] and
the comptroller not later than the first day of each month. The commission [departmeft]
shall immediately review the records and assess the propriety of the debit transactions.

(b) After reviewing the records under Subsection (a), the commission [department]
shall take necessary or advisable action to ensure compliance with EBT rules by the
EBT operator, retailers, and clients.

(c) No later than the first day of each month, the commission [department] shall send
the comptroller a report listing the accounts on which enforcement actions or other steps
were taken by the commission [dep]rtment] in response to the records received from the
EBT operator under this section, and the action taken by the commission [departnt].
The comptroller shall promptly review the report and, as appropriate, may solicit the
advice of the Medicaid and Public Assistance Fraud Oversight Task Force regarding the
results of the commission's [depaitmert] enforcement actions.

SECTION 4.030: Sections 22.029(a) and (c), Human Resources Code, are amended to
read as follows:

(a) In order to enhance the state's ability to detect and prevent fraud in the payment
of claims under federal and state entitlement programs, the commission [Health-a-n
Human Se^-i:e- , --,-sion shall implement a data matching project as described by
Subsection (b). The costs of developing and administering the data matching project
shall be paid entirely from amounts recovered by participating agencies as a result of
potential fraudulent occurrences or administrative errors identified by the project.

(c) Each agency participating in a matching cycle shall document actions taken to
investigate and resolve fraudulent issues noted on the list provided by the commission.
The commission shall compile the documentation furnished by participating agencies for
each matching cycle[, anid shal reprt th. reultsofthepr t to the gornor, lutn-
ant goenr speaker of the house of rereetativs, and Lgistv Budget Board ~
later than Decmber 1, 1996].

SECTION 4.031. Section 22.0292, Human Resources Code, is amended to read as
follows:

Sec. 22.0292. INFORMATION MATCHING SYSTEM RELATING TO IMMIGRANTS
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AND FOREIGN VISITORS. (a) The commission [depart-met] shall, through the use of
a computerized matching system, compare commission [departmeft] information relat-
ing to applicants for and recipients of supplemental nutrition assistance program benefits
[food-stamps] and financial assistance under Chapter 31 with information obtained from
the United States Department of State [of the United States] and the United States
Department of Justice relating to immigrants and visitors to the United States for the
purpose of preventing individuals from unlawfully receiving public assistance benefits
administered by the commission [department].

(b) The commission [department] may enter into an agreement with the United States
Department of State [of the Uttel States] and the United States Department of Justice
as necessary to implement this section.

(c) The commission [department] and federal agencies sharing information under this
section shall protect the confidentiality of the shared information in compliance with all
existing state and federal privacy guidelines.

(d) The commission [department] shall submit to the governor and the Legislative
Budget Board an annual report on the operation and success of the information match-
ing system required by this section. The report may be consolidated with any other
report relating to the same subject matter the commission [department is required to
submit under other law.

SECTION 4.032. Sections 22.030 through 22.032, Human Resources Code, are
amended to read as follows:

Sec. 22.030. AGREEMENTS FOR PURCHASE OF SERVICES FOR CHILDREN.
(a) To ensure the maximum use of available federal matching funds for child care ser-
vices and other support services under Section 31.010, the commission and any other
agency providing the services [De.ar tme. Hf ]t^-"-',Seroiee shall enter into agree-
ments with the appropriate local community organizations to receive donations to be
used for the purchase of services for which matching federal funds are available.

(b) An agency described under Subsection (a) [The Depart .t of 1 t i.an Srvaiees]
shall cooperate with each local community organization to develop guidelines for the use
of that community's donation to provide the services described in Subsection (a) [of-this
seetion].

Sec. 22.031. UNANNOUNCED INSPECTIONS. The commission and the department
may make any inspection of a facility or program under the agency's [department's] ju-
risdiction under this title without announcing the inspection.

Sec. 22.032. USE OF EARNED FEDERAL FUNDS. Subject to the General Ap-
propriations Act, the commission [dpte] may use earned federal funds derived
from recovery of amounts paid or benefits granted by the commission [depa.rtmet] as a
result of fraud to pay the costs of the commission's [department's] activities relating to
preventing fraud.

SECTION 4.033. Sections 22.035(a), (b), (e), (f), (g), (i), (j), (k), and (1), Human Re-
sources Code, are amended to read as follows:

(a) A work group to be known as the Children's Policy Council shall assist the depart-
ment [Department of ...... afd Disabi. ty - . . .ees], the commission [H aan -
ma_ _ ,i C....s..], the Department of State Health Services, the Department of
Assistive and Rehabilitative Services, and the Department of Family and Protective Ser-
vices in developing, implementing, and administering family support policies for chil-
dren with disabilities relating to:

(1) long-term services and supports;

(2) health services; and

(3) mental health services.

(b) The executive commissioner [of the Health and Human SerioC G-m-isif
shall appoint the members of the work group, which must include the following:

(1) a person who is younger than 22 years of age and is a consumer of long-term
care and health programs for children;
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(2) an individual who is younger than 25 years of age and who receives or has
received mental health services;

(3) relatives of consumers of long-term care and health programs for children 26
years of age or younger;

(4) a representative from an organization that is an advocate for consumers of long-
term care and health programs for children;

(5) a person from a private entity that provides long-term care and health programs
for children;

(6) a person from a public entity that provides long-term care and health programs
for children;

(7) a person with expertise in the availability of funding and the application of
funding formulas for children's long-term care and health services;

(8) a representative from a faith-based organization;

(9) a representative from a nonspecialized community services organization; and

(10) a representative from a business that is not related to providing services to
persons with disabilities.

(e) The commission [Health and ldH man S.rvi.es omi....... shall provide
administrative support, including staff, to the work group.

(f) A member of the work group serves at the will of the executive commissioner [of
the Health and Human Seves omsso]

(g) The executive commissioner [of the Health and Human Services Ca.ission]
shall appoint a member of the work group to serve as a presiding officer.

(i) A member of the work group receives no additional compensation for serving on
the work group. Consumers and relatives of consumers serving on the work group shall
be reimbursed for travel and other expenses necessary for participation as provided in
the General Appropriations Act. Other members of the work group may not be
reimbursed for travel or other expenses incurred while conducting the business of the
work group. Reimbursement under this subsection shall be paid equally out of funds ap-
propriated to the department [Department of Aging and Disa iity Ser- ice] and funds
appropriated to the Department of State Health Services.

(j) The work group may study and make recommendations in the following areas:

(1) access of a child or a child's family to effective case management services, includ-
ing case management services with a single case manager, parent case managers, or
independent case managers;

(2) the transition needs of children who reach an age at which they are no longer
eligible for services at the Department of State Health Services, the Texas Education
Agency, and other applicable state agencies;

(3) the blending of funds, including case management funding, for children needing
long-term care, health services, and mental health services;

(4) collaboration and coordination of children's services between the department
[Departrnt of-Aging and Disabil t Ser-iee], the Department of State Health Ser-
vices, the Department of Assistive and Rehabilitative Services, the Department of
Family and Protective Services, and any other agency determined to be applicable by
the work group;

(5) budgeting and the use of funds appropriated for children's long-term care ser-
vices, health services, and mental health services;

(6) services and supports for families providing care for children with disabilities;

(7) effective permanency planning for children who reside in institutions or who are
at risk of placement in an institution;

(8) barriers to enforcement of regulations regarding institutions that serve children
with disabilities; and
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(9) the provision of services under the medical assistance program to children youn-
ger than 23 years of age with disabilities or special health care needs under a waiver
granted under Section 1915(c) of the federal Social Security Act (42 U.S.C. Section
1396n(c)).

(k) Not later than September 1 of each even-numbered year, the work group shall
report on its findings and recommendations to the legislature and the executive commis-
sioner [of the Health and Humnan Secesc CGommissieft].

(1) After evaluating and considering recommendations reported under Subsection (k),
the executive commissioner [f the Health and Hu .. ms in] shall adopt
rules to implement guidelines for providing long-term care, health services, and mental
health services to children with disabilities.

SECTION 4.034. Section 22.036, Human Resources Code, is amended to read as
follows:

Sec. 22.036. PROGRAMS FOR [DEA .-- 4I,,t NAPPT] INDIVIDU-
ALS WHO ARE DEAF-BLIND WITH MULTIPLE DISABILITIES AND THEIR
PARENTS. (a) The department shall establish programs to serve [deaf-blind
m...ltihand.apped] individuals who are deaf-blind with multiple disabilities by helping
them attain self-sufficiency and independent living.

(b) The department shall establish a program of parental counseling for the parents of
[deaf-blind mlthandicapp ] individuals who are deaf-blind with multiple disabilities.
The counseling program may be provided on an individual or group basis and must
include' programs, activities, and services necessary to foster greater understanding and
to improve relationships among professionals, parents, and [deaf-blind multihandi
eapped] individuals who are deaf-blind with multiple disabilities.

(c) The department shall establish a summer outdoor training program for [deaf-bl.nd
nmaltiandicapped] individuals who are deaf-blind with multiple disabilities. The outdoor
training program must be designed to help meet the unique needs of [dea4f-blind
multhandieappe.d] individuals who are deaf-blind with multiple disabilities for the
purpose of broadening their educational experiences and improving their ability to func-
tion more independently.

(d) The executive commissioner [epa t nt..] shall establish regulations for
implementing and administering the programs.

(e) The department may contract for services or goods with private or public entities
for purposes of this section.

(f) From information collected from the programs, the department shall determine the
need for related future services and the most efficient and effective method of delivering
the future services.

SECTION 4.035. Section 22.039(a)(1), Human Resources Code, is amended to read
as follows:

(1) "Long-term care facility" means a nursing institution, an assisted living facility,
or an intermediate, care facility [for the metally rtarded licensed under Chapter
242, 247, or 252, Health and Safety Code.

SECTION 4.036. Section 22.039(c), Human Resources Code, as amended by Chapters
879 (S.B. 223) and 980 (H.B. 1720), Acts of the 82nd Legislature, Regular Session, 2011,
is reenacted to read as follows:

(c) The department shall semiannually provide training for surveyors and providers
on subjects that address the 10 most common violations by long-term care facilities of
federal or state law. The department may charge providers a fee not to exceed $50 per
person for the training.

SECTION 4.037. Sections 22.040 and 22.041, Human Resources Code, are amended
to read as follows:

Sec. 22.040. DETERMINATION OF ELIGIBILITY FOR COMMUNITY CARE SER-
VICES FOR ELDERLY PERSONS OR PERSONS WITH DISABILITIES. The executive

Ch. 1, § 4.033



84th LEGISLATURE-REGULAR SESSION

commissioner [dcpaf.tm-er€-t] by rule shall develop and the department shall implement a
plan to assist elderly persons or persons with disabilities requesting community care
services in receiving those services as quickly as possible when those services become
available. The plan must require the department to:

(1) forecast participant openings that will become available in a community care
program serving the elderly person or person with a disability during the next fiscal
quarter because of program expansion or case closures;

(2) contact an individual on an interest list and begin the program eligibility deter-
mination process at least 30 days before an opening is forecasted to become available
in the program; and

(3) ensure that an individual determined to be eligible for services does not begin
receiving services until after the opening actually becomes available.

Sec. 22.041. THIRD-PARTY INFORMATION. Notwithstanding any other provision
of this code, the commission [depaitmeft] may use information obtained from a third
party to verify the assets and resources of a person for purposes of determining the
person's eligibility and need for medical assistance, financial assistance, or nutritional
assistance. Third-party information includes information obtained from:

(1) a consumer reporting agency, as defined by Section 20.01, Business & Commerce
Code;

(2) an appraisal district; or
(3) the Texas Department of Motor Vehicles vehicle registration record database.

SECTION 4.038. Chapter 23, Human Resources Code, is amended to read as follows:

CHAPTER 23. SUSPENSION OF DRIVER'S OR RECREATIONAL LICENSE

FOR FAILURE TO REIMBURSE COMMISSION [DEPARTMENT]

Sec. 23.001. DEFINITIONS. In this chapter:
(1) "License" means a license, certificate, registration, permit, or other authoriza-

tion that:

(A) is issued by a licensing authority;

(B) is subject before expiration to suspension, revocation, forfeiture, or termina-
tion by an issuing licensing authority; and

(C) a person must obtain to:

(i) operate a motor vehicle; or

(ii) engage in a recreational activity, including hunting and fishing, for which a
license or permit is required.

(2) "Order suspending a license" means an order issued by the commission [depart-
men] directing a licensing authority to suspend a license.

Sec. 23.002. LICENSING AUTHORITIES SUBJECT TO CHAPTER. In this chapter,
"licensing authority" means:

(1) the Parks and Wildlife Department; and

(2) the Department of Public Safety of the State of Texas.

Sec. 23.003. SUSPENSION OF LICENSE. The commission [depatment] may issue
an order suspending a license as provided by this chapter of a person who, after notice:

(1) has failed to reimburse the commission [department] for an amount in excess of
$250 granted in error to the person under the supplemental nutrition assistance [food
stanp] program or the program of financial assistance under Chapter 31;

(2) has been provided an opportunity to make payments toward the amount owed
under a repayment schedule; and

(3) has failed to comply with the repayment schedule.

Ch. 1, § 4.038



84th LEGISLATURE-REGULAR SESSION

Sec. 23.004. INITIATION OF PROCEEDING. (a) The commission [department] may
initiate a proceeding to suspend a person's license by filing a petition with the commis-
sion's appeals [deparmnt's hearngs] division.

(b) The proceeding shall be conducted by the commission's appeals [department's
hearings] division. The proceeding is a contested case under Chapter 2001, Government
Code, except that Section 2001.054 does not apply.

(c) The executive commissioner or the executive commissioner's designated representa-
tive shall render a final decision or order in the proceeding. A reference to the commis-
sion in this chapter with respect to a final decision or order in the proceeding means the
executive commissioner or the executive commissioner's designated representative.

Sec. 23.005. CONTENTS OF PETITION. A petition under this chapter must state
that license suspension is authorized under Section 23.003 and allege:

(1) the name and, if known, social security number of the person;

(2) the type of license the person is believed to hold and the name of the licensing
authority; and

(3) the amount owed to the commission [de]artmeftt].

Sec. 23.006. NOTICE. (a) On initiating a proceeding under Section 23.004, the com-
mission [deprtment] shall give the person named in the petition:

(1) notice of the person's right to a hearing before the commission's appeals [hear
ings] division [of the d pa m,, nt];

(2) notice of the deadline for requesting a hearing; and

(3) a form requesting a hearing.

(b) Notice under this section may be served as in civil cases generally.

(c) The notice must state that an order suspending a license shall be rendered on the
60th day after the date of service of the notice unless by that date:

(1) the person pays the amount owed to the commission [departmert];

(2) the person presents evidence of a payment history satisfactory to the commis-
sion [department] in compliance with a reasonable repayment schedule; or

(3) the person appears at a hearing before the commission's appeals [he ings] divi-
sion and shows that the request for suspension should be denied or stayed.

Sec. 23.007. HEARING ON PETITION TO SUSPEND LICENSE. (a) A request for a
hearing and motion to stay suspension must be filed with the commission [departmen t]
not later than the 20th day after the date of service of the notice under Section 23.006.

(b) If a request for a hearing is filed, the commission's appeals [hearings] division [of
the department] shall:

(1) promptly schedule a hearing;

(2) notify the person and an appropriate representative of the commission [depart-
ment] of the date, time, and location of the hearing; and

(3) stay suspension pending the hearing.

Sec. 23.008. ORDER SUSPENDING LICENSE. (a) On making the findings required
by Section 23.003, the commission [departmenrt] shall render an order suspending a
license.

(b) The commission [depa~rtnIt] may stay an order suspending a license conditioned
on the person's compliance with a reasonable repayment schedule that is incorporated in
the order. An order suspending a license with a stay of the suspension may not be
served on the licensing authority unless the stay is revoked as provided by this chapter.

(c) A final order suspending a license rendered by the commission [depar nt]el shall
be forwarded to the appropriate licensing authority.

(d) If the commission [departmeft] renders an order suspending a license, the person
may also be ordered not to engage in the licensed activity.
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(e) If the commission's appeals division [depftrtierf-*] finds that the petition for suspen-
sion should be denied, the petition shall be dismissed without prejudice, and an order
suspending a license may not be rendered.

Sec. 23.009. DEFAULT ORDER. The commission [depa n net9] shall consider the al-
legations of the petition for suspension to be admitted and shall render an order suspend-
ing a license if the person fails to:

(1) respond to a notice issued under Section 23.006;

(2) request a hearing; or

(3) appear at a hearing.

Sec. 23.010. REVIEW OF FINAL ADMINISTRATIVE ORDER. An order issued by
the commission [depafrtmeft] under this chapter is a final agency decision and is subject
to review as provided by Chapter 2001, Government Code.

Sec. 23.011. ACTION BY LICENSING AUTHORITY. (a) On receipt of a final order
suspending a license, the licensing authority shall immediately determine if the author-
ity has issued a license to the person named on the order and, if a license has been
issued:

(1) record the suspension of the license in the licensing authority's records;

(2) report the suspension as appropriate; and

(3) demand surrender of the suspended license if required by law for other cases in
which a license is suspended.

(b) A licensing authority shall implement the terms of a final order suspending a
license without additional review or hearing. The authority may provide notice as ap-
propriate to the license holder or to others concerned with the license.

(c) A licensing authority may not modify, remand, reverse, vacate, or stay an order
suspending a license issued under this chapter and may not review, vacate, or reconsider
the terms of a final order suspending a license.

(d) A person who is the subject of a final order suspending a license is not entitled to a
refund for any fee or deposit paid to the licensing authority.

(e) A person who continues to engage in the licensed activity after the implementation
of the order suspending a license by the licensing authority is liable for the same civil
and criminal penalties provided for engaging in the licensed activity without a license or
while a license is suspended that apply to any other license holder of that licensing
authority.

(f) A licensing authority is exempt from liability to a license holder for any act autho-
rized under this chapter performed by the authority.

(g) Except as provided by this chapter, an order suspending a license or dismissing a
petition for the suspension of a license does not affect the power of a licensing authority
to grant, deny, suspend, revoke, terminate, or renew a license.

(h) The denial or suspension of a driver's license under this chapter is governed, by
this chapter and not by Subtitle B, Title 7, Transportation Code.

Sec. 23.012. MOTION TO REVOKE STAY. (a) The commission [d4partmet] may
file a motion with the commission's appeals [departmn.t's.heaing-- division to revoke
the stay of an order suspending a license if the person does not comply with the terms of
a reasonable repayment plan entered into by the person.

(b) Notice to the person of a motion to revoke stay under this section may be given by
personal service or by mail to the address provided by the person, if any, in the order
suspending a license. The notice must include a notice of hearing before the appeals
[hearingal division. The notice must be provided to the person not less than 10 days
before the date of the hearing.

(c) A motion to revoke stay must allege the manner in which the person failed to
comply with the repayment plan.
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(d) If the commission [departmer] finds that the person is not in compliance with the
terms of the repayment plan, the commission [department] shall revoke the stay of the
order suspending a license and render a final order suspending a license.

Sec. 23.013. VACATING OR STAYING ORDER SUSPENDING [A] LICENSE.
(a) The commission [de ,ar.tm.en..t] may render an order vacating or staying an order
suspending a license if the person has paid all amounts owed to the commission [depart-
ment] or has established a satisfactory payment record.

(b) The commission [departmentI shall promptly deliver an order vacating or staying
an order suspending a license to the appropriate licensing authority.

(c) On receipt of an order vacating or staying an order suspending a license, the
licensing authority shall promptly reinstate and return the affected license to. the person
if the person is otherwise qualified for the license.

(d) An order rendered under this section does not affect the right of the commission
[d4epartinet] to any other remedy provided by law, including the right to seek relief
under this chapter. An order rendered under this section does not affect the power of a
licensing authority to grant, deny, suspend, revoke, terminate, or renew a license as
otherwise provided by law.

Sec. 23.014. FEE BY LICENSING AUTHORITY. A licensing authority may charge a
fee to a person who is the subject of an order suspending a license in an amount suf-
ficient to recover the administrative costs incurred by the authority under this chapter.

Sec. 23.015. COOPERATION BETWEEN LICENSING AUTHORITIES AND COM-
MISSION [DER mN-T]. (a) The commission [depart e t] may request from each
licensing authority the name, address, social security number, license renewal date, and
other identifying information for each individual who holds, applies for, or renews a
license issued by the authority.

(b) A licensing authority shall provide the requested information in the manner
agreed to by the commission [depa ,ti-ent] and the licensing authority.

(c) The commission [deparment] may enter into a cooperative agreement with a
licensing authority to administer this chapter in a cost-effective manner.

(d) The commission [departmen] may adopt a reasonable implementation schedule
for the requirements of this section.

Sec. 23.016. RULES, FORMS, AND PROCEDURES. The executive commissioner
[departmrft] by rule shall prescribe forms and procedures for the implementation of this
chapter.

SECTION 4.039. Section 31.001, Human Resources Code, is amended to read as
follows:

Sec. 31.001. TEMPORARY ASSISTANCE FOR NEEDY [AID-T] FAMILIES [WIT!
DEPENDENT ILDREN]. The commission [de a .tett] shall provide financial assis-
tance and services to families with dependent children in accordance with the provisions
of this chapter. The commission [depart-tefnt] shall give first priority in administering
this chapter to assisting an adult recipient of or unemployed applicant for the financial
assistance and services in finding and retaining a job.

SECTION 4.040. Section 31.002(b), Human Resources Code, is amended to read as
follows:

(b) In this chapter, the term "dependent child" also applies to a child:

(1) who meets the specifications set forth in Subsections (a)(1)-(4) [Subdivision 1
(4) of the predn subsectimn];

(2) who has been removed from the home of a relative specified in Subsection (a)(5)
[.u.bdiviion. (5) of th. --di .b..t... ] as a result of a judicial determination
that the child's residence there is contrary to his or her welfare;

(3) whose placement and care are the responsibility of the [departnt,h] Depart-
ment of Family and Protective [and egulatory] Services[;] or an agency with which
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the [departmnt or the] Department of Family and Protective [and Rgltr Ser-
vices has entered into an agreement for the care and supervision of the child;

(4) who has been placed in a foster home or child-care institution by the [depart-
..ef t or ,the] Department of Family and Protective [and Reg-dtr] Services; and

(5) for whom the state may receive federal funds for the purpose of providing foster
care in accordance with rules promulgated by the executive commissioner [Aep=trtmeM].

SECTION 4.041. Section 31.0021(b), Human Resources Code, is amended to read as
follows:

(b) "Nonrecipient parent" does not include:
(1) a minor parent who is not the head of household;

(2) a person who is ineligible for financial assistance because of the person's im-
migration status; or

(3) a parent who cares for a [disabled] family member with a disability living in the
home if the family member does not attend school full-time and the need for the care
is supported by medical documentation.

SECTION 4.042. Section 31.003, Human Resources Code, is amended to read as
follows:

Sec. 31.003. AMOUNT OF FINANCIAL ASSISTANCE. (a) The executive commis-
sioner [departmnt..] shall adopt rules governing the determination of the amount of
financial assistance to be granted for the support of a dependent child. The amount
granted, when combined with the income and other resources available for the child's
support, must be sufficient to provide the child with a subsistence compatible with
decency and health.

(b) In considering the amount of income or other resources available to a child or a
relative claiming financial assistance on the child's behalf, the commission [departier ]
shall also consider reasonable expenses attributable to earning the income. The commis-
sion [departmert] may permit all or part of the earned or other income to be set aside
for the future identifiable needs of the child, subject to limitations prescribed by the ex-
ecutive commissioner [4eartmenl].

(c) The commission's [depa]tent's] agents employed in the region or county in which
the dependent child resides shall determine the amount to be paid in accordance with
the rules promulgated by the executive commissioner [dep .t en ].

SECTION 4.043. Sections 31.0031(a), (c), (d), (e), (f), (g), and (h), Human Resources
Code, are amended to read as follows:

(a) The commission [dep.rtmen] shall require each adult recipient to sign a bill of re-
sponsibilities that defines the responsibilities of the state and of the recipient and en-
courages personal responsibility. The commission [departmert] shall explain to the ap-
plicant the work requirements and time-limited benefits in addition to the other
provisions of the agreement before the applicant signs the agreement. The commission
[department] shall provide each applicant with a copy of the signed agreement. The
agreement shall include pertinent case information, including the case number and a
listing of the state's benefits.

(c) The executive commissioner [department] shall adopt rules governing sanctions
and penalties under this section to or for:

(1) a person who fails to cooperate with each applicable requirement of the
responsibility agreement prescribed by this section; and

(2) the family of a person who fails to cooperate with each applicable requirement of
the responsibility agreement.

(d) The responsibility agreement shall require that:
(1) the parent of a dependent child cooperate with the commission [departm.ent] and

the Title IV-D agency if necessary to establish the paternity of the dependent child
and to establish or enforce child support;
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(2) if adequate and accessible providers of the services are available in the
geographic area and subject to the availability of funds, each dependent child, as ap-
propriate, complete early and periodic screening, diagnosis, and treatment checkups
on schedule and receive the immunization series prescribed by Section 161.004, Health
and Safety Code, unless the child is exempt under that section;

(3) each adult recipient, or teen parent recipient who has completed the require-
ments regarding school attendance in Subdivision (6), not voluntarily terminate paid
employment of at least 30 hours each week without good cause in accordance With
rules adopted by the executive commissioner [departmen ];

(4) each adult recipient for whom a needs assessment is conducted participate in an
activity to enable that person to become self-sufficient by:

(A) continuing the person's education or becoming literate;

(B) entering a job placement or employment skills training program;

(C) serving as a volunteer in the person's community; or

(D) serving in a community work program or other work program approved by
the commission [4epartment];

(5) each caretaker relative or parent receiving assistance not use, sell, or possess
marihuana or a controlled substance in violation of Chapter 481, Health and Safety
Code, or abuse alcohol;

(6) each dependent child younger than 18 years of age or teen parent younger than
19 years of age attend school regularly, unless the child has a high school diploma or
high school equivalency certificate or is specifically exempted from school attendance
under Section 25.086, Education Code;

(7) each recipient comply with commission [depatrtment] rules regarding proof of
school attendance; and

(8) each recipient attend appropriate parenting skills training classes, as
determined by the needs assessment.

(e) In conjunction with the Texas Education Agency, the executive commissioner
.[epar te.] by rule shall ensure compliance with the school attendance requirements
of Subsection (d)(6) by establishing criteria for:

(1) determining whether a child is regularly attending school;

(2) exempting a child from school attendance in accordance with Subchapter C,
Chapter 25, Education Code; and

(3) determining when an absence is excused.

(f) The executive commissioner [department] by rule may provide for exemptions from
Subsection (d)(4) or for a teen parent under Subsection (d)(6). The commission [depart

ent*] may not require participation in an activity under Subsection (d)(4) or for a teen
parent under Subsection (d)(6) if funding for support services is unavailable.

(g) In this section:

(1) "Caretaker relative" means a person who is listed under Section 31.002(a)(5) in
whose home residence a dependent child lives [as a rela.t........l to rJa
tanc u.nder 42 U.S.C. Seetion 602(a)].

(2) "Payee" means a person who resides in a household with a dependent child and
who is within the degree of relationship with the child that is required of a caretaker
relative but whose needs are not included in determining the amount of financial as-
sistance provided for the person's household.

(h) The commission [department] shall require each payee to sign a bill of responsibil-
ities that defines the responsibilities of the state and of the payee. The responsibility
agreement must require that a payee comply with the requirements of Subsections
(d)(1), (2), (5), (6), and (7).

SECTION 4.044. Section 31.0032, Human Resources Code, is amended to read as
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follows:

Sec. 31.0032. PAYMENT OF ASSISTANCE FOR PERFORMANCE. (a) Except as
provided by Section 231.115, Family Code, if after an investigation the commission
[departmen ] or the Title IV-D agency determines that a person is not cooperating with
a requirement of the responsibility agreement required under Section 31.0031, the com-
mission [department] shall immediately apply a sanction terminating the total amount
of financial assistance provided under this chapter to or for the person and the person's
family.

(a-i) The commission [department] shall apply a sanction or penalty imposed under
Subsection (a) for a period ending when the person demonstrates cooperation with the
requirement of the responsibility agreement for which the sanction was imposed or for a
one-month period, whichever is longer.

(b) The commission [department] shall immediately notify the caretaker relative,
second parent, or payee receiving the financial assistance if the commission [depart-
ment will not make the financial assistance payment for the period prescribed by
Subsection (a-i) because of a person's failure to cooperate with the requirements of the
responsibility agreement during a month.

(c) To the extent allowed by federal law, the commission [Health a- H .... an ServieS
Ccmsimopno ally health and human1  ac ,f defined by Seeticr1 53 1.041,
Covernmenit Ced.,] may deny medical assistance for a person who is eligible for financial
assistance but to whom that assistance is not paid because of the person's failure to
cooperate. Medical assistance to the person's family may not be denied for the person's
failure to cooperate. Medical assistance may not be denied to a person receiving assis-
tance under this chapter who is under the age of 19, a pregnant adult, or any other
person who may not be denied medical assistance under federal law.

(d) This section does not prohibit the Texas Workforce Commission, the commission
[Health and Huan. Se--Cees- C ision], or any health and human services agency, as
defined by Section 531.001, Government Code, from providing child care or any other re-
lated social or support services for an individual who is eligible for financial assistance
but to whom that assistance is not paid because of the individual's failure to cooperate.

(e) The executive commissioner [department] by rule shall establish procedures to
determine whether a person has cooperated with the requirements of the responsibility
agreement.

SECTION 4.045. Sections 31.0033(a), (b), (c), and (d), Human Resources Code, are
amended to read as follows:

(a) If the commission [department or Title IV-D agency determines that a person has
failed to cooperate with the requirements of the responsibility agreement under Section
31.0031, the person determined to have failed to cooperate or, if different, the person
receiving the financial assistance may request a hearing to show good cause for failure
to cooperate not later than the 13th day after the date the notice is sent under Section
31.0032. If the person determined to have failed to cooperate or, if different, the person
receiving the financial assistance requests a hearing to show good cause not later than
the 13th day after the date on which the notice is sent under Section 31.0032, the com-
mission [department] may not withhold or reduce the payment of financial assistance
until the commission [department] determines whether the person had good cause for
the person's failure to cooperate. On a showing of good cause for failure to cooperate, the
person may receive a financial assistance payment for the period in which the ]Jerson
failed to cooperate, but had good cause for that failure to cooperate.

(b) The commission [department] shall promptly conduct a hearing if a timely request
is made under Subsection (a).

(c) If the commission [dep-rtmert] finds that good cause for the person's failure to co-
operate was not shown at a hearing, the commission [department] may not make a
financial assistance payment in any amount to the person for the person or the person's
family for the period prescribed by Section 31.0032(a-1).

(d) The executive commissioner [department] by rule shall establish criteria for good
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cause failure to cooperate and guidelines for what constitutes a good faith effort on
behalf of a recipient under this section.

SECTION 4.046. Sections 31.0035 and 31.0036, Human Resources Code, are
amended to read as follows:

Sec. 31.0035. TRANSITIONAL CHILD-CARE SERVICES. (a) The Texas Workforce
Commission [depaptmentI shall provide necessary transitional child-care services, in ac-
cordance with Texas Workforce Commission [departient] rules and federal law, to a
person who was receiving financial assistance under this chapter but is no longer eligible
to receive the assistance because:

(1) the person's household income has increased; or

(2) the person has exhausted the person's benefits under Section 31.0065.

(b) Except as provided by Section 31.012(c), the Texas Workforce Commission [depart-
ment] may provide the child-care services only until the earlier of:

(1) the end of the applicable period prescribed by Section 31.0065 for the provision
of transitional benefits; or

(2) the first anniversary of the date on which the person becomes ineligible for
financial assistance because of increased household income.

(c) The Texas Workforce Commission [department] by rule shall adopt a system of
copayments [eo-payments] in order to have a person who receives child-care services
under this section contribute an amount toward the cost of the services according to the
person's ability to pay.

(d) The Texas Workforce Commission [department] by rule shall provide for sanctions
for a person who is financially able to contribute the amount required by Subsection (c)
but fails to pay.

Sec. 31.0036. DEPENDENT CHILD'S INCOME. The commission [departmen] may
not consider any income earned by a dependent child who is attending school and whose
income is derived from the child's part-time employment for purposes of determining:

(1) the amount of financial assistance granted to an individual under this chapter
for the support of dependent children; or

(2) whether the family meets household income and resource requirements for
eligibility for financial assistance under this chapter.

SECTION 4.047. Section 31.0038(a), Human Resources Code, is amended to read as
follows:

(a) Subject to the limitations prescribed by Subsection (b), income earned by an indi-
vidual who marries an individual receiving financial assistance at the time of the mar-
riage may not be considered by the commission [departmeFA] during the six-month pe-
riod following the date of the marriage for purposes of determining:

(1) the amount of financial assistance granted to an individual under this chapter
for the support of dependent children; or

(2) whether the family meets household income and resource requirements for
financial assistance under this chapter.

SECTION 4.048. Sections 31.0039 and 31.004, Human Resources Code, are amended
to read as follows:

Sec. 31.0039. EXCLUSION OF ASSETS IN PREPAID TUITION PROGRAMS AND
HIGHER EDUCATION SAVINGS PLANS. For purposes of determining the amount of
financial assistance granted to an individual under this chapter for the support of de-
pendent children or determining whether the family meets household income and
resource requirements for financial assistance under this chapter, the commission
[departme] may not consider the right to assets held in or the right to receive pay-
ments or benefits under:

(1) any fund or plan established under Subchapter G, H, or I, Chapter 54, Educa-
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tion Code, including an interest in a savings trust account, prepaid tuition contract, or
related matching account; or

(2) any qualified tuition program of any state that meets the requirements of Sec-
tion 529, Internal Revenue Code of 1986.

Sec. 31.004. FOSTER CARE. The Department of Family and Protective [and . .Regul
tey] Services may accept and spend funds available from any source to provide foster
care in facilities approved by the Department of Family and Protective [and e--l-,
Services for dependent children who meet the specifications set out in Section 31.002(b).

SECTION 4.049. Sections 31.0041(a), (c), and (d), Human Resources Code, are
amended to read as follows:

(a) To the extent funds are appropriated for this purpose, the commission [depart-
ment] may provide supplemental financial assistance in addition to the amount of
financial assistance granted for the support of a dependent child under Section 31.003 to
a person who:

(1) is 45 years of age or older;

(2) is the grandparent of the dependent child, as defined by Section 31.002, who
lives at the person's residence;

(3) is the primary caretaker of the dependent child;

(4) has a family income that is at or below 200 percent of the federal poverty level;
and

(5) does not have resources that exceed the amount allowed for financial assistance
under this chapter.

(c) The commission [department] shall inform an applicant for financial assistance
under this chapter who meets the eligibility requirements under Subsection (a) of the
availability of supplemental financial assistance.

(d) The commission, [de tment] shall maintain complete records and compile
statistics regarding the number of households that receive supplemental financial assis-
tance under this section.

SECTION 4.050. Sections 31.005(a), (b), and (d), Human Resources Code, are
amended to read as follows:

(a) If after an investigation the commission [department] determines that a family
with a dependent child is needy and that the child resides with the family, the commis-
sion [depatntert] shall provide financial assistance and services for the support of the
family.

(b) The commission [deptinnt] shall formulate policies for studying and improving
the child's home conditions and shall plan services for the protection of the child and for
the child's health and educational needs.

(d) The commission [department] shall develop a plan for the coordination of the ser-
vices provided for dependent children under this chapter and other child welfare ser-
vices provided by the state [for ;hih the depart-mt i .. . on .

SECTION 4.051. Sections 31.0051, 31.006, and 31.0065, Human Resources Code, are
amended to read as follows:

Sec. 31.0051. MINOR PARENT RESIDING WITH RELATIVES. If the commission
[department] determines based on documentation provided that a minor caretaker who
is receiving financial assistance and services under this chapter on behalf of a dependent
child benefits from residing with an adult family member who is also receiving assis-
tance under this chapter, the commission [departm.ent] shall provide assistance and ser-
vices to both persons as if they were living separately.

Sec. 31.006. WELFARE AND RELATED SERVICES. (a) The commission [depart-
ment] shall develop and implement a program of welfare and related services for each
dependent child which, in light of the particular home conditions and other needs of the
child, will best promote the welfare of the child and his or her family and will help to
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maintain and strengthen family life by assisting the child's parents or relatives to attain
and retain their capabilities for maximum self-support and personal independence con-
sistent with the maintenance of continued parental care and protection.

(b) The commission [depatrtn-er-t] shall coordinate the services provided under the
program with other services provided by the commission [depart-met] and by other pub-
lic and private welfare agencies, including other state agencies, for the care and protec-
tion of children.

(c) The executive commissioner and the Texas Workforce Commission [department]
may promulgate rules which will enable the Health and Human Services Commission
and the Texas Workforce Commission [iA] to fully participate in work and training
programs authorized by federal law, to provide for all services required or deemed advis-
able under the provisions of the program, and to accept, transfer, and expend funds
made available from public or private sources for the purpose of carrying out the provi-
sions of this section.

Sec. 31.0065. TIME-LIMITED BENEFITS. (a) The commission [deprt.nt.] may
provide financial assistance under this chapter only in accordance with the time limits
specified by this section. The executive commissioner [department] by rule may provide
for exceptions to these time limits if severe personal hardship or community economic
factors prevent the recipient from obtaining employment or if the state is unable to
provide support services.

(b) The commission [department] shall limit financial assistance and transitional
benefits in accordance with the following schedule:

(1) financial assistance is limited to a cumulative total of 12 months and transitional
benefits are limited to 12 months if the person receiving financial assistance on behalf
of a dependent child has:

(A) a high school diploma, a high school equivalency certificate, or a certificate or
degree from a two-year or four-year institution of higher education or technical or
vocational school; or

(B) recent work experience of 18 months or more;

(2) financial assistance is limited to a cumulative total of 24 months and transitional
benefits are limited to 12 months if the person receiving financial assistance on behalf
of a dependent child has:

(A) completed three years of high school; or

(B) recent work experience of not less than six or more than 18 months; and

(3) financial assistance is limited to a cumulative total of 36 months and transitional
benefits of 12 months if the person receiving financial assistance on behalf of a depen-
dent child has:

(A) completed less than three years of high school; and

(B) less than six months of work experience.

(c) If the recipient has completed less than three years of high school and has less
than six months work experience, the commission [dep..rtment] shall perform an in-
depth assessment of the needs of that person and that person's family. If the recipient
cooperates with the commission's [depaitifnren'l assessment, the time period prescribed
by Subsection (b)(3) begins on the first anniversary of the date on which the commission
[dtp..rtme.] completes the assessment, as determined by the commission [departmen ].

(d) The computation of time limits under Subsection (b) begins when the adult or teen
parent recipient receives notification in accordance with the procedures under Section
31.012(b) of the availability of an opening in and eligibility for a Temporary Assistance
for Needy Families employment program established under Part A, Subchapter IV, Social
Security Act (42 U.S.C. Section 601 et seq.) [the jb oppertunity and basie sklls (JO
proraPart F, Sbhapter FlV, Socal Seettrty Aet (42 U.S.C. Seetion 682)].

(e) In implementing the time-limited benefits program, the commission [departmxn]:

(1) shall provide that a participant in the program may reapply with the commis-
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sion [depatme ] for financial assistance on or after the fifth anniversary of the date
on which the participant is totally disqualified from receiving assistance because of
the application of Subsection (b); and

(2) shall establish the criteria for determining what constitutes severe personal
hardship under Subsection (a).

(f) If the commission [depa...tmet is imposing time-limited benefits on an individual,
the commission [departmefntl shall consider:

(1) the assessment of the individual's need that was conducted by the commission
[depfatmeft], provided that if the needs assessment indicates discrepancies between a
client's self-reported educational level and the client's functional abilities, the time
limits shall be based upon the functional educational level; and

(2) the prevailing economic and employment conditions in the area of the state
where the individual resides.

SECTION 4.052. Section 31.0066(a), Human Resources Code, is amended to read as
follows:

(a) The executive commissioner and [depa-r tme,] the Texas Workforce Commission[;
.. ..d the Health and Human Se vie. s Ct...is.... shall jointly adopt rules prescribing

circumstances that constitute a hardship for purposes of exempting a recipient of
financial assistance from the application of time limits imposed by federal law on the
receipt of benefits.

SECTION 4.053. Sections 31.007, 31.008, and 31.0095, Human Resources Code, are
amended to read as follows:

Sec. 31.007. FINANCIAL ASSISTANCE TO INDIVIDUALS IN INSTITUTIONS. A
person who is in an institution is eligible to receive financial assistance under this
chapter if the person would be eligible to receive the financial assistance if the person
[he] were not in an institution and if the payments are made in accordance with the
commission's [depatmnteWs] rules promulgated in conformity with federal law and rules.

Sec. 31.008. COUNSELING AND GUIDANCE SERVICES. (a) If the commission
[department] believes that financial assistance to a family with a dependent child is not
being, or may not be, used in the best interest of the child, the commission [deprtment]
may provide counseling and guidance services to the relative receiving financial assis-
tance with respect to the use of the funds and the management of other funds in the
child's best interest.

(b) The commission [depat..ei.tt] may advise the relative that continued failure to use
the funds in the child's best interest will result in the funds being paid to a substitute
payee. If the commission [dep .t..teri.] determines that protective payments are required
to safeguard the best interest of the child, the commission [department] may pay the
funds to a substitute payee on a temporary basis in accordance with the commission's
[department'sl rules.

(c) If the situation in the home which made the protective payments necessary does
not improve, and if the commission [depatment] determines that the relative with
whom the child is living is unable or does not have the capacity to use the funds for the
best interest of the child, then the commission, with the assistance of other appropriate
state agencies, [depart-mei] may make arrangements with the family for other plans for
the care of the child. The other plans may include:

(1) removing the child to the home of another relative;

(2) appointment of a guardian or legal representative for the relative with whom
the child is living;

(3) imposition of criminal or civil penalties if a court determines that the relative is
not using, or has not used, the payments for the benefit of the child; or

(4) referral of the case to a court for the removal of the child and the placement of
the child in a foster home.

(d) The commission [,ep .tet] may make payments on behalf of a dependent child
residing in a foster family home or a child-care institution in accordance with the provi-
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sions of this chapter and commission [the] rules [f the departme t].

Sec. 31.0095. NEEDS ASSESSMENT. The commission [Walth and Human Se.....s
,m-m-sion] shall assist a recipient or a nonrecipient parent in assessing the particular

needs of that person and the person's family upon notification of entry into a Temporary
Assistance for Needy Families employment program established under Part A,
Subchapter IV, Social Security Act (42 U.S.C. Section 601 et seq.). The Texas Workforce
Commission and the recipient or the nonrecipient parent shall develop an employability
plan to help the recipient or nonrecipient parent achieve independence from public assis-
tance granted to the recipient and the recipient's family, or to the child of the nonrecipi-
ent parent, as applicable.

SECTION 4.054. Sections 31.010(b), (d), and (e), Human Resources Code, are
amended to read as follows:

(b) The Texas Workforce Commission [depar]tent shall consider the needs assess-
ment and employability plan developed under Section 31.0095 in determining the sup-
port services needed.

(d) The Texas Workforce Commission [dep......] by rule shall provide for
implementation of the support services.

(e) The Texas Workforce Commission [d4epartae- t] may contract with other state'
agencies, community colleges, technical schools, residence training facilities, or public or
private entities to provide support services under this section.

SECTION 4.055. The heading to Section 31.012, Human Resources Code, is amended
to read as follows:

Sec. 31.012. MANDATORY WORK OR PARTICIPATION IN EMPLOYMENT
ACTIVITIES THROUGH TEMPORARY ASSISTANCE FOR NEEDY FAMILIES EM-
PLOYMENT [THE JOB OPPORTUNITIES AND BASIC SKILLS] PROGRAM.

SECTION 4.056. Sections 31.012(a), (b), (c), (d), and (e), Human Resources Code, are
amended to read as follows:

(a) The Health and Human Services Commission [departmen ] shall require that, dur-
ing any one-month period in which an adult is receiving financial assistance under this
chapter, the adult shall during that period:

(1) work not less than 30 hours a week; or

(2) participate for not less than 20 hours a week in an activity established under a
Temporary Assistance for Needy Families employment program established under Part
A, Subchapter IV, Social Security Act (42 U.S.C. Section 601 et seq.) [the job op-
portuniie and basie sll (JOBS) ti-ai in - m ' _ ne Part F, S u..Lhapter !V,
Seeial Seettrity Aet (42 U.S.C Sction 682)].
(b) The Texas Workforce Commission [depa -tment] by rule shall establish criteria for

good cause failure to cooperate and for notification procedures regarding participation in
work or employment activities under this section.

(c) A person who is the caretaker of a [physialy. or mentally dist Ic. . child with a
physical disability or mental, intellectual, or developmental disability who requires the
caretaker's presence is not required to participate in a program under this section. A
single person who is the caretaker of a child is exempt until the caretaker's youngest
child at the time the caretaker first became eligible for assistance reaches the age of one.
Notwithstanding Sections 31.0035(b) and 32.0255(b), the Health and Human Services
Commission [dep -mn- It] shall provide to a person who is exempt under this subsection
and who voluntarily participates in a program under Subsection (a)(2) six months of
transitional benefits in addition to the applicable limit prescribed by Section 31.0065.

(d) A state program operated under this section shall be administered by the division
of workforce development of the Texas Workforce Commission [when the pro-

(e) The Texas Workforce Commission [department] shall allow a person who is
participating in work or employment activities under this section to complete those
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activities if the person becomes ineligible to receive financial assistance under this
chapter because the person receives child support in an amount that makes the person
ineligible for that assistance. The Texas Workforce Commission [dmea1rtmet] shall
provide to the person necessary child care services until the date on which the person
completes work or employment activities under this section.

SECTION 4.057. Section 31.0124, Human Resources Code, is amended to read as
follows:

Sec. 31.0124. REFERRAL TO EDUCATIONAL PROGRAMS. The Texas Workforce
Commission [departmentl shall determine whether a person who registers to participate
in a Temporary Assistance for Needy Families employment program established under
Part A, Subchapter IV, Social Security Act (42 U.S.C. Section 601 et seq.) [the job op-
prt...nit and basc sk.ll. t ... nin pr ngram] needs and is eligible for adult education
and literacy programs [serviees] provided under Chapter 315, Labor [Seetin 11.293,
.d.eati.n] Code. If the person is eligible for the adult education and literacy programs
[serviees], the Texas Workforce Commission [dReprtmen] shall determine the person's
needs and goals and refer the person to the appropriate adult education and literacy
program [se]vieel provided under Chapter 315, Labor [S.tion 11.2093, Ed.cation] Code.

SECTION 4.058. Sections 31.0126(b), (c), and (e), Human Resources Code, are
amended to read as follows:

(b) The Texas Workforce Commission [departmen] shall develop the programs
prescribed by this section in accordance with federal law as a part of a Temporary Assis-
tance for Needy Families employment program established under Part A, Subchapter IV,
Social Security Act (42 U.S.C. Section 601 et seq.) [the job o pportunitie and as. sills
(JOBS) tranngprogrm tinder Part F, Subehapter FW, Soeia Seeurty Aet (42 U.S.C.Seetion 682).

(c) In adopting rules governing a program prescribed by this section, the executive
commissioner [of the Health and Hu man o_.e Gomms.] shall:

(1) establish the criteria for determining which recipients and nonrecipient parents
who are eligible to participate in the Temporary Assistance for Needy Families employ-
ment programs established under Part A, Subchapter IV, Social Security Act (42
U.S.C. Section 601 et seq.), may be required to participate in a particular program;
and

(2) ensure that a recipient or a nonrecipient parent who is incapable of participat-
ing in a particular program is not required to participate in that program.

(e) The Texas Workforce Commission [depatnerAl shall submit a waiver application
or a renewal waiver application that a federal agency may require before a local
workforce development board can implement one or more of the programs prescribed by
this section in a workforce development area.

SECTION 4.059. Sections 31.0127(a), (b), (c), (d), (h), and (i), Human Resources
Code, are amended to read as follows:

(a) The Health and Human Services Commission shall [is the state agency de igna..
to] coordinate with the Texas Workforce Commission for the provision of [betwee- the
dep.rtmn...t anda.ot...... ageey pov di.g child care services, Temporary Assis-
tance for Needy Families employment [work] programs, and supplemental nutrition as-
sistance program employment and training [Fod Stamp Employment nd. Taining]. ser-
vices to an individual or family who has been referred for programs and services by the
Health and Human Services Commission [depfrtmenf]. The purpose of this section is to
accomplish the following:

(1) increase the self-sufficiency of recipients of Temporary Assistance for Needy
Families and improve the delivery of services to those recipients; and

(2) improve the effectiveness of job-training programs funded under the Workforce
Investment Act of 1998 [job Training Partncrship Act] (29 U.S.C. Section 2801 [4-4]
et seq.) or a successor program in obtaining employment for individuals receiving
Temporary Assistance for Needy Families cash assistance.
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(b) The Health and Human Services Commission shall require the Texas Workforce
Commission [a state agc de bdby Subeto (a)] to
comply with Chapter 531, Government Code, solely for:

(1) the promulgation of rules relating to the programs described by Subsection (a);

(2) the expenditure of funds relating to the programs described by Subsection (a),
within the limitations established by and subject to the General Appropriations Act
and federal and other law applicable to the use of the funds;

(3) data collection and reporting relating to the programs described by Subsection
(a); and

(4) evaluation of services relating to the programs described by Subsection (a).

(c) The Health and Human Services Commission [department] and the Texas
Work force Commission [a state ageney po...... -e, I lid b.y Subs .
tion-(a)] shall jointly develop and adopt a memorandum of understanding[,subjeet . t-e
approvl .f.the Health annd Huain Si Cm......... The memorandum of
understanding must:

(1) outline measures to be taken to increase the number of individuals receiving
Temporary Assistance for Needy Families cash assistance who are using job-training
programs funded under the Workforce Investment Act of 1998 [job Taiing Partner
ship-Ae ] (29 U.S.C. Section 2801 [ 0+] et seq.), or a successor program; and

(2) identify specific measures to improve the delivery of services to clients served by
programs described by Subsection (a).

(d) Not later than January 15 of each odd-numbered year, the Health and Human
Services Commission shall provide a report to the governor, the lieutenant governor,
and the speaker of the house of representatives that:

(1) evaluates the efficiency and effectiveness of client services in the Temporary As-
sistance for Needy Families program;

(2) evaluates the status of the coordination among agencies and compliance with
this section;

(3) recommends measures to increase self-sufficiency of recipients of Temporary As-
sistance for Needy Families cash assistance and to improve the delivery of services to
these recipients; and

(4) evaluates the effectiveness of job-training programs funded under the Workforce
Investment Act of 1998 [Job Training Partncr hip Act] (29 U.S.C. Section 2801 [60-]=]
et seq.) or a successor program in obtaining employment outcomes for recipients of
Temporary Assistance for Needy Families cash assistance.

(h) This section does not authorize the Health and Human Services Commission to
transfer programs to or from the commission [departmen I and another agency serving
clients of the Temporary Assistance for Needy Families program or the federal supple-
mental nutrition assistance [^... ia ] program administered under Chapter 33
without explicit legislative authorization.

(i) The executive commissioner may not promulgate rules relating to eligibility for the
[Health and Huma S c.... .. Gmmi^--- n and a state...... prov-dm- program ser-
vices described by Subsection (a) and the Texas Workforce Commission may not
promulgate rules in accordance with Subsection (b)(1) without holding a public hearing.

SECTION 4.060. Sections 31.0128, 31.0129, and 31.0135, Human Resources Code,
are amended to read as follows:

Sec. 31.0128. COORDINATED INTERAGENCY PLAN. (a) The commission [depart-
mnent] and the Texas Workforce Commission shall jointly develop [and-adopt] a memo-
randum of understanding establishing[, ubjet to the approval of the Health and HU
man. Services Gomm; sian. The mernerandum of un derstanding 1"Ust establi1
guidelines for a coordinated interagency case management plan to:

(1) identify each recipient of financial assistance who has, in comparison to other
recipients, higher levels of barriers to employment; and
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(2) provide coordinated services that address those barriers to assist the recipient in
finding and retaining employment.

(b) The commission [department] and the Texas Workforce Commission shall:

(1) jointly develop [and-adopt] a memorandum of understanding[, subject to th ap
pr.. p1 of the 1th and Human S.r... Gtm ms n,] that establishes a coordinated
interagency case management plan consistent with the guidelines established under
Subsection (a); and

(2) using existing resources, [by-rule] implement in accordance with agency rules
the plan to the maximum extent possible through local [departm.nt and eommisslon]
offices of the agency in local workforce development areas in which a local workforce
development board is not established.

(c) The executive commissioner and the Texas Workforce Commission [Eaeh-ageney] by
rule shall adopt the memoranda of understanding required by this section and all revi-
sions to the memoranda.

(d) In a local workforce development area in which a local workforce development
board is established, the Texas Workforce Commission shall require in the [eommis-
sion's] contract between the Texas Workforce Commission and [with] the board that the
board, in cooperation with local Health and Human Services Commission [departmen ]
offices, develop and implement a coordinated interagency case management plan consis-
tent with the guidelines established under Subsection (a).

(e) On the [department's] formulation of recommendations and strategies by the
Health and Human Services Commission under Section 31.0129(b), the commission
[depart.e.l and the Texas Workforce Commission shall, as necessary, revise and
update a memorandum of understanding and coordinated interagency case management
plan under this section to include the recommendations and strategies.

Sec. 31.0129. COORDINATED PLAN TO IMPROVE INTERAGENCY
TRANSITIONS. (a) The Health and Human Services Commission [dpartment], the
Texas Workforce Commission, and representatives of local workforce development boards
shall conduct a survey of best practices used to transition clients between local Health
and Human Services Commission [departmer] offices and workforce centers.

(b) The Health and Human Services Commission [depf.rt.e.] shall:

(1) analyze information collected by a survey under Subsection (a); and

(2) formulate recommendations and strategies to improve practices used to transi-
tion clients between local commission [departmnt ] offices and workforce centers.

(c) Using existing resources, the Health and Human Services Commission [depart-
ment] and local workforce development boards shall adopt policies to implement the
recommendations and strategies contained in the revised and updated memorandum of
understanding under Section 31.0128.

Sec. 31.0135. PARENTING SKILLS TRAINING. (a) The commission [departmen t],
in cooperation with the Texas Education Agency, the Department of Family and Protec-
tive [atnd Regi.latory] Services, the Texas A&M AgriLife [Arieutui..] Extension Ser-
vice, or any other public or private entity, shall develop a parenting skills training
program to assist a recipient of assistance under this chapter, including a child who
receives assistance on behalf of a dependent child. The program shall include nutrition
education, budgeting and survival skills, and instruction on the necessity of physical and
emotional safety for children.

(b) The commission [dep t.e] shall require that a caretaker relative or parent who
is receiving assistance under this chapter on behalf of a dependent child receive ap-
propriate parenting skills training as needed. The training must include one or more
components of the parenting skills training program that the commission [department]
determines will be useful to the caretaker relative or parent.

(c) In this section, "caretaker relative" means a person who is listed under Section
31.002(a)(5) in whose home residence a dependent child lives [as a relative eligible to
reeeiveassistane tinder 42 U.S.C. Seetor. 602(a)].
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SECTION 4.061. Sections 31.015(a), (c), (d), (e), and (f), Human Resources Code, are
amended to read as follows:

(a) Subject to available federal funding, the commission [department] shall develop
and implement a healthy marriage development program for recipients of financial as-
sistance under this chapter.

(c) The commission [department] shall provide to a recipient of financial assistance
under this chapter additional financial assistance of not more than $20 for the recip-
ient's participation in a course offered through the healthy marriage development
program up to a maximum payment of $60 a month.

(d) The commission [departinet] may provide the courses or may contract with any
person, including a community or faith-based organization, for the provision of the
courses. The commission [dep tment] must provide all participants with an option of
attending courses in a non-faith-based organization.

(e) The executive commissioner [departe . .] shall develop rules as necessary for the
administration of the healthy marriage development program.

(f) The commission [depart n,_] must ensure that the courses provided by the com-
mission [department] and courses provided through contracts with other organizations
will be sensitive to the needs of individuals from different religions, races, and genders.

SECTION 4.062. Sections 31.016, 31.017, and 31.018, Human Resources Code, are
amended to read as follows:

Sec. 31.016. SERVICE REFERRALS FOR CERTAIN RECIPIENTS. To the extent
practicable using existing revenue, the executive commissioner [department], by rule,
shall develop and the commission shall implement a plan to:

(1) identify recipients of financial assistance that are at risk of exhausting their
benefits under Section 31.0065; and,

(2) provide referrals for the recipient and the recipient's family to appropriate
preventive and support services, including faith-based services.

Sec. 31.017. HEALTHY MARRIAGES AND STRONG FAMILIES GRANT
PROGRAM. (a) The commission [Iealth and Human S..... .. 2il may
administer a grant program to provide grants in amounts not to exceed $50,000 to
programs that provide marriage education services and support the development of
healthy marriages or strengthening of families. Grant recipients may use grant money
to provide direct services to participants, develop a program, enlarge program capacity,
or pay other program expenses, including provider training and technical assistance
expenses.

(b) In selecting grant recipients, the commission [Health and Human Serviee CGm
.i sien] shall give preference to applicants:

(1) whose programs will contribute to the geographic diversity of program locations;
or

(2) who operate small programs, but who seek to maximize service delivery and
build capacity.

(c) The commission [Hcalth and H S.e Aie C.,mromission.] shall require that each
grant recipient provide program services at no cost to participants.

(d) The commission [Health and Human, S ee GmX, may contract with
private entities to provide marriage education training and curriculum, technical assis-
tance, and other support to grant recipients. In selecting entities to provide these ser-
vices, the commission shall consider whether a prospective provider has knowledge and
understanding of the needs of grant recipients operating programs in different areas of
this state.

(e) The executive commissioner [of the e alth and Human Servi. C ,o ,,- ,.... ] may
adopt rules to implement this section.

Sec. 31.018. MARRIAGE AND FAMILY PROGRAM FUNDING. (a) To the extent
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authorized by federal law, the commission [Ilcaith and Human Ser-ies -,Cmissi .I
shall spend a minimum of one percent of money received under the federal Temporary
Assistance for Needy Families block grant during each state fiscal year to fund programs
that support the development of healthy marriages or the strengthening of families,
including the healthy marriage development program under Section 31.015 and the
healthy marriages and strong families grant program under Section 31.017.

(b) Using not more than 10 percent of the money required to be spent as provided by
Subsection (a), the commission [Health and Huma Ser..... Go--s-- through a
contract or agreement with a public senior college or university, as defined by Section
61.003, Education Code, shall establish a process for evaluating the best practices and
outcomes of programs funded under Subsection (a).

SECTION 4.063. Sections 31.031(a), (b), (c), (d), (e), and (f), Human Resources Code,
are amended to read as follows:

(a) The executive commissioner [ep ,tt.... by rule shall prescribe the form for ap-
plications for assistance authorized by this chapter and the manner of their submission.

(b) The commission [departmneIt] may require the applicant to state the amount of
property in which he or she has an interest, the amount of income which he or she has
at the time the application is filed, and other information.

(c) The commission [department] shall require the applicant to provide proof to the
commission [departmfnt] that each person who will receive assistance under this chapter
is:

(1) a United States citizen or has a satisfactory immigration status under Title IV,
Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (8 U.S.C.
Sections 1601-1646) [as defined in Title IV, Se.a. See..r.ty A t (42 U.S.C. S tiof
692(a)(83)), ift effct es of the effctive date of this Aet]; and

(2) a resident of this state.

(d) The commission [department] shall require the applicant to provide proof to the
commission [depftmen.] that each child five years of age or younger, or a child who is
not enrolled in public school, for whom the applicant will receive assistance:

(1) has been immunized in accordance with Section 161.004, Health and Safety
Code;

(2) is currently receiving an immunization series in accordance with Section
161.004, Health and Safety Code, if the child is of sufficient age; or

(3) is exempted under Section 161.004(d), Health and Safety Code.

(e) An applicant who cannot provide the proof required by Subsection (d) at the time
of application shall provide the proof not later than the 180th day after the date the
commission [depat ..... determines the applicant is eligible for financial assistance.

(f) The commission [deparntent] shall provide the applicant with information regard-
ing immunization services available in the applicant's residential area. If the applicant
does not read or comprehend English, the commission [depasrtment] shall provide the in-
formation in a language that the applicant reads or comprehends.

SECTION 4.064. Sections 31.0315(d) and (e), Human Resources Code, are amended
to read as follows:

(d) The commission [department] may waive the requirements of this section if it
determines that there exists a reasonable explanation why it is impossible to provide the
information required under Subsection (a), (b), or (c) or if it would not be in the best
interests of the child to provide the information. In determining whether the best
interests of the child warrant waiving the information requirements of this section, the
commission [department] shall consider all relevant provisions of federal law and
regulations.

(e) The commission [department] shall forward to the attorney general's office infor-
mation received under this section.

SECTION 4.065. Section 31.032, Human Resources Code, is amended to read as
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follows:
Sec. 31.032. INVESTIGATION AND DETERMINATION OF ELIGIBILITY. (a) On

receipt of an application for assistance authorized by this chapter, the commission
[department] shall investigate and record the applicant's circumstances in order to
ascertain the facts supporting the application and to obtain other information it may
require.

(b) After completing its investigation, the commission [departmen ] shall determine
whether the applicant is eligible for the assistance, the type and amount of assistance,
the date on which the assistance shall begin, and the manner in which payments shall
be made.

(c) The commission [depa tAnt] shall promptly notify the applicant of its final action.

(d) In determining whether an applicant is eligible for assistance, the commission
[depart-men] shall exclude from the applicant's available resources:

(1) $1,000 for the applicant's household, including a household in which there is a
person with a disability or a person who is at least 60 years of age; and

(2) the fair market value of the applicant's ownership interest in a motor vehicle,
but not more than [the amount determ.ned aeord.ng to the following sehe e.

[(A) $4,550 on or afte. September 1, 1995, but before October 1, 1995;,

[(B) $4,600 or. or after October 1, 1995, but before October 1, 1996,
[(C) $5,000 on or after October 1, 1996, but before October 1, 1997; an

[W-)] $5,000 plus or minus an amount to be determined annually beginning on
October 1, 1997, to reflect changes in the new car component of the Consumer Price
Index for All Urban Consumers published by the Bureau of Labor Statistics.

(e) If federal regulations governing the maximum allowable resources under the
supplemental nutrition assistance [food-stamp] program, 7 C.F.R. [PFR] Part 273, are
revised, the executive commissioner [department] shall adjust the standards that
determine available resources under Subsection (d) to reflect those revisions.

SECTION 4.066. Sections 31.0322(a), (c), (d), (e), and (g), Human Resources Code,
are amended to read as follows:

(a) The executive commissioner [departmen ], the Texas Workforce Commission, and
the Title IV-D agency by rule shall adopt procedures under which requirements relating
to financial assistance and related services, including time limits, child support enforce-
ment, paternity establishment, work activity, and residency, may be waived or modified
for an individual who is a victim of family violence if application of the requirements
would:

(1) adversely affect the individual's ability to attain financial independence;

(2) make it more difficult for the individual to escape family violence; or

(3) place the individual at greater risk for additional family violence.

(c) The commission [department], the Texas Workforce Commission, and the Title
IV-D agency may not deny an individual access to education, training, employment, or
other services because the individual is a victim of family violence.

(d) The commission [departnen] shall coordinate the development and implementa-
tion of procedures under this section in collaboration with the Texas Workforce Commis-
sion, the Title IV-D agency, and at least one statewide advocacy group for victims of
family violence.

(e) The commission [department], the Texas Workforce Commission, the Title IV-D
agency, and each local workforce development board, using existing resources, shall
provide not less than four hours of training regarding family violence to each employee
or other person who on behalf of the commission [department], Texas Workforce Com-
mission [eco..m ion], agency, or board:

(1) provides information relating to requirements described by Subsection (a) and
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the availability of waivers or modifications of those requirements to an individual
seeking or receiving financial assistance;

(2) recommends or grants waivers or modifications authorized by this section of
requirements described by Subsection (a);

(3) recommends or imposes sanctions for noncooperation or noncompliance with
requirements described by Subsection (a); or

(4) assesses employment readiness or provides employment planning or employ-
ment retention services to an individual receiving financial assistance.

(g) Before the application of a sanction or penalty based on an individual's failure to
cooperate with the commission [depfaren] or Title IV-D agency, as required by Sec-
tion 31.0031(d)(1), or failure to comply with the work or participation requirements
imposed by Section 31.012, the agency recommending or applying the sanction or penalty
must make reasonable attempts to contact the individual to determine the cause of the
failure to cooperate or comply. If the agency determines that family violence contributed
to the failure, the agency shall ensure that a person trained in family violence issues in
accordance with Subsection (e) interviews the individual to identify the types of services
necessary to assist the individual in safely and successfully entering the workforce.

SECTION 4.067. Sections 31.0324(b) and (c), Human Resources Code, are amended
to read as follows:

(b) The executive commissioner [departmeT ] by rule shall develop and the commission
shall implement a process that provides for the grandparent of a child receiving financial
assistance under this chapter to serve as a protective payee to:

(1) receive and use the assistance on behalf of the child; and

(2) apply for financial assistance and be interviewed instead of the child's parent at
any subsequent review of eligibility required by the commission [department].

(c) The commission. [departmert] shall[

j[(--)] limit the use of the process established by Subsection (b) to situations in which
the commission [dfepartment] determines the parent is not using the assistance for the
child's needs as required by Section 31.0355(a), [fl and the executive commissioner shall

[(-24] establish by rule the circumstances under which the grandparent may be
removed as a protective payee.

SECTION 4.068. Sections 31.0326, 31.033, 31.034, and 31.035, Human Resources
Code, are amended to read as follows:

Sec. 31.0326. VERIFICATION OF IDENTITY AND PREVENTION OF DUPLICATE
PARTICIPATION. The commission [Heaith and Humanw Ser-vices Gommision] shall use
appropriate technology to:

(1) confirm the identity of applicants for benefits under the financial assistance
program; and

(2) prevent duplicate participation in the program by a person.

Sec. 31.033. REINVESTIGATION AND REDETERMINATION OF ELIGIBILITY.
(a) The commission [department] may require periodic reconsideration of continued
eligibility for assistance.

(b) After reconsideration of continuing eligibility, the commission [department] may
change the amount of assistance or withdraw it if the commission [department] finds
that the recipient's circumstances have altered sufficiently to warrant that action.

(c) The commission [department] may cancel or suspend assistance for a period of
time if the commission [department] finds that the recipient is currently ineligible to
receive it.

(d) The commission [department] shall notify the recipient immediately of its decision
to change or withdraw assistance.

(e) A recipient of assistance must notify the commission [department] immediately if
he or she comes into possession of income or resources in excess of the amount previ-
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ously reported.

Sec. 31.034. APPEAL FROM LOCAL ELIGIBILITY OFFICES [ ............
U-NITS]. (a) An applicant for or recipient of financial assistance authorized by this
chapter may appeal to the commission [depm....en.] an action or failure to act by a local
eligibility office [administrative unit] relating to the financial assistance. The commission
[department] shall grant the applicant or recipient an opportunity for a hearing after
reasonable notice.

(b) An applicant or recipient, or his or her authorized agent, may submit a written
request for the information contained in the [ttnit's] records of the local eligibility office
on which the action being appealed is based, and the local eligibility office [Un4t] shall
advise the person making the request of the information within a reasonable time prior
to the hearing. Information not provided to the requesting party may not be considered
by the commission [depa..tment] at the hearing as a basis for decision.

Sec. 31.035. METHOD OF PAYMENT. (a) The commission [department] shall
periodically furnish the comptroller with a list of persons eligible for financial assistance
under this chapter and the amount to which each person is entitled.

(b) The comptroller shall draw payments [warraits] for the specified amounts on the
proper accounts [of the Texas Depa . ,.. . f , . . fun ] and shall transmit
the payments [w.ran.t- to the commission [cmmissiner]. The commission [eomri5-
sioner] shall supervise the delivery of the payments [warrants] to the persons entitled to
them.

SECTION 4.069. Sections 31.0355(a) and (c), Human Resources Code, are amended
to read as follows:
. (a) Financial assistance granted to a person under this chapter may be used only to
purchase goods and services that are considered essential and necessary for the welfare
of the family, including food, clothing, housing, utilities, child care, and incidentals such
as transportation and medicine or medical supplies or equipment not covered by
Medicaid. The executive commissioner [deparment] by rule shall define what constitutes
essential and necessary goods and services for purposes of this subsection.

(c) The commission [department] shall encourage housing authorities, utility
companies, public transportation companies, and other nonfood retailers to accept pay-
ment for goods and services described by Subsection (a) through the state's electronic
benefits transfer (EBT) system.

SECTION 4.070. Sections 31.036, 31.037, 31.038, 31.039, and 31.042, Human Re-
sources Code, are amended to read as follows:

Sec. 31.036. ELIGIBILITY OF PERSON LEAVING THE STATE. A recipient of as-
sistance who moves out of the state is no longer eligible for the assistance. However, a
recipient's temporary absence from the state for reasons and for periods of time ap-
proved by the commission [depairtme] does not terminate the recipient's eligibility for
assistance.

Sec. 31.037. PAYMENT OF FINANCIAL ASSISTANCE FUNDS ON DEATH OF
RECIPIENT. (a) If a person dies during a month for which the person is eligible for
financial assistance and has not spent all of that month's financial assistance payment
[endrsed ..... d tha warrant issued for finaneial aos tanee during that Month], the
commission [department] may pay financial assistance to the person who was responsible
for caring for the recipient at the time of his or her death and who is responsible for pay-
ing the obligations incurred by the recipient.

(b) The executive commissioner [deprtnte..] shall adopt rules prescribing the method
of determining the person entitled to receive the deceased recipient's financial assis-
tance, the manner of payment of the funds, and limitations on the payments.

(c) Payments to persons responsible for deceased recipients under this section may be
made only in the manner and to the extent permissible under the laws and regulations
governing the disbursement of funds received through the United States Department of
Health and Human Services ,, Ed .... ,,, ad Welfare].
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Sec. 31.038. CANCELLATION OF UNUSED BENEFITS [UNCASHED
.. R..AN.]. . The commission [,pa?4..eft] may cancel [f] financial assistance benefits
[warra I] that have [has] not been spent [eashed] within a reasonable period of time af-
ter issuance. The cancellation must be performed in the manner required by rules of the
comptroller.

Sec. 31.039. ISSUANCE OF REPLACEMENT FINANCIAL ASSISTANCE WAR-
RANTS AND ELECTRONIC BENEFITS TRANSFER CARDS. (a) The comptroller may
issue a replacement financial assistance warrant to a recipient who has failed to receive
or has lost the original warrant in accordance with Section 403.054, Government Code.

(b) The commission may issue a replacement electronic benefits transfer card to a re-
cipient who failed to receive or lost the original card.

Sec. 31.042. PRORATION OF FINANCIAL ASSISTANCE. If at any time state funds
are not available to pay in full all financial assistance authorized in this chapter, the ex-
ecutive commissioner [depfartmerA] may direct the proration of the financial assistance.

SECTION 4.071. Sections 31.043(a) and (b), Human Resources Code, are amended to
read as follows:

(a) To extend the period of supported employment for families who receive financial
assistance under this chapter, the commission [epartmtentl may use a form of fill-the-
gap budgeting or another method under which the commission [depa-rtmteAt] disregards
earnings of family members who obtain employment while receiving the assistance.

(b) The commission [department] may limit the percentage of earnings disregarded,
impose a time limit on how long the earnings are disregarded, or gradually reduce the
percentage of earnings disregarded in order to remain within available funding.

SECTION 4.072. Section 31.044(b), Human Resources Code, is amended to read as
follows:

(b) The commission [depar me I] shall close an account that has not been used by the
account holder during the preceding 12 months.

SECTION 4.073. Sections 32.003(1) and (4), Human Resources Code, are amended to
read as follows:

(1) "Health and human services agencies" has the meaning assigned by Section
531.001, Government Code ["Board" a the Halth f .. m . -- ' C m m-

,o or er men od of an ageny ope ating par t of the ecliJl, ssisance

(4) "Medical assistance" and "Medicaid" include [ieltdes] all of the health care and
related services and benefits authorized or provided under federal law for needy
individuals of this state.

SECTION 4.074. Section 32.021, Human Resources Code, is amended by amending
Subsections (a), (b), (c), (d), (e), (f), (h), (1), (m), (o), (p), (q), and (r) and adding Subsection
(a-1) to read as follows:

(a) The commission [departiment] is the single state agency designated to administer
the medical assistance program provided in this chapter in accordance with 42 U.S.C.
Section 1396a(a)(5). Subject to applicable federal law, the commission may delegate the
operation of a part of the medical assistance program to another state agency.
Notwithstanding any delegation, the commission retains ultimate authority over the
medical assistance program.

(a-1) To the extent the commission delegates the operation of a part of the medical as-
sistance program to another state agency, or to the extent that state law assigns a func-
tion of the medical assistance program to another health and human services agency
operating under the commission's oversight, a reference in this chapter to the commission
with respect to that part of the medical assistance program means the state agency to
which the operation of that part is delegated or assigned.

(b) The commission [depairtment] shall enter into agreements with any federal agency
designated by federal law to administer medical assistance when the commission [depart-
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meit] determines the agreements to be compatible with the state's participation in the
medical assistance program and within the limits of appropriated funds. The commis-
sion [depart-ment] shall cooperate with federal agencies designated by federal law to
administer medical assistance in any reasonable manner necessary to qualify for federal
funds.

(c) The executive commissioner [department] shall establish methods of administra-
tion and adopt necessary rules for the proper and efficient operation of the medical assis-
tance program.

(d) The commission [department] shall include in its contracts for the delivery of
medical assistance by nursing facilities provisions for monetary penalties to be assessed
for violations as required by 42 U.S.C. Section 1396r, including without limitation the
Omnibus Budget Reconciliation Act (OBRA), Pub. [P.1 L. No. 100-203, Nursing Home
Reform Amendments of 1987, provided that the executive commissioner [departmentI
shall:

(1) provide for an informal dispute resolution process in the commission [Health
and Huma. Se G i-s'^ I as provided by Section 531.058, Government Code;
and

(2) develop rules to adjudicate claims in contested cases, including claims unresolved
by the informal dispute resolution process of the commission [Health and Human Ser
V I~CS J.1flfllOI ].

(e) Rules governing the application of penalties shall include the following:

(1) specific and objective criteria which describe the scope and severity of a contract
violation which results in a recommendation for each specific penalty. Penalties must
be appropriate to the violation, and the most severe financial penalties must be
reserved for situations which create an immediate and serious threat to the health
and safety of residents; "immediate and serious threat" means a situation in which
there is a high probability that serious harm or injury to residents [paients] could oc-
cur at any time or already has occurred and may well occur again if residents [patients]
are not protected effectively from the harm or if the threat is not removed;

(2) a system to ensure standard and consistent application of penalties among
surveyors and different areas of the state;

(3) due process for nursing facilities providers, including an appeals procedure con-
sistent with Chapter 2001, Government Code; and

(4) per diem and/or minimum penalties. The executive commissioner [deparirnent]
may 'by rule prescribe a minimum penalty period; however, once a facility gives the
Department of Aging and Disability Services [department] notice that deficiencies
have been corrected, if surveyors are unable to revisit the facility within five days and
the deficiencies are later shown to be corrected, the per diem penalties cease as of the
day the facility gave notice to the Department of Aging and Disability Services [depart
ment] or on the last day of the minimum penalty period established by the executive
commissioner [departme], whichever is later.

(f) To encourage facilities to provide the best possible care, the commission [depart
ment] shall develop an incentive program to recognize facilities providing the highest
quality care to Medicaid residents.

(h) Medicaid nursing facilities shall also comply with state licensure rules, which may
be more stringent than the requirements for certification. The Department of Aging and
Disability Services [departmert] shall use appropriate civil, administrative, or criminal
remedies authorized by state or federal law with respect to a facility that is in violation
of a certification or licensing requirement.

(1) The commission [department] may not include as a reimbursable item to a nursing
facility an administrative or civil penalty assessed against the facility under this chapter
or under Chapter 242, Health and Safety Code.

(m) Notwithstanding any provision of law to the contrary, the commission [depart
men] shall terminate a nursing facility's provider agreement if the Department of Aging
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and Disability Services [departmen*] has imposed required Category 2 or Category 3
remedies on the facility three times within a 24-month period. The executive commis-
sioner [of the Health and Human . ..m m .ssin] by rule shall establish criteria
under which the requirement to terminate the provider agreement may be waived. In
this subsection, "Category 2 remedies" and "Category 3 remedies" have the meanings as-
signed by 42 C.F.R. Section 488.408.

(o) In any circumstance in which a nursing facility would otherwise be required to
admit a resident transferred from another facility, because of an emergency or otherwise,
the nursing facility may not admit a resident whose needs cannot be met through ser-
vice from the facility's staff or in cooperation with community resources or other provid-
ers under contract. If a nursing facility refuses to admit a resident under this subsec-
tion, the nursing facility shall provide a written statement of the reasons for the refusal
to the Department of Aging and Disability Services [departmeft*l within a period speci-
fied by [departm]enI rule. A nursing facility that fails to provide the written statement,
or that includes false or misleading information in the statement, is subject to monetary
penalties assessed in accordance with this chapter.

(p) In order to increase the personal needs allowance under Section 32.024(w)
[82.024(-v), as added by Chapter 1333, Aets of the 76th Leilaue Reua e~M7

+999], the commission [deaart er] shall develop an early warning system to detect
fraud in the handling of the personal needs allowance and other funds of residents of
long-term care facilities.

(q) The commission [department] shall include in its contracts for the delivery of
medical assistance by nursing facilities clearly defined minimum standards that relate
directly to the quality of care for residents of those facilities. [The d epartmet shall
.. nside_ the r mendat,,made by the nursing facility quality a-ur -nt[ t m
inder .ction 82.069 in establishing the standards.] The commission [department]

shall include in each contract:

(1) specific performance measures by which the commission [depatmen.] may
evaluate the extent to which the nursing facility is meeting the standards; and

(2) provisions that allow the commission [depm.e..tl to terminate the contract if
the nursing facility is not meeting the standards.

(r) The commission [department] may not award a contract for the delivery of medical
assistance to a nursing facility that does not meet the minimum standards that would
be included in the contract as required by Subsection (q). The commission [depairnientl
shall terminate a contract for the delivery of medical assistance by a nursing facility
that does not meet or maintain the minimum standards included in the contract in a
manner consistent with the terms of the contract.

SECTION 4.075. Sections 32.0211 and 32.0212, Human Resources Code, are
amended to read as follows:

Sec. 32.0211. RESTRICTIONS ON EXECUTIVE COMMISSIONERS, FORMER
MEMBERS OF A [TIEl BOARD, COMMISSIONERS, AND THEIR BUSINESS
PARTNERS. (a) After service in the commission or a health and human services agency,
including an agency that formerly operated part of the medical assistance program but
that has been abolished, [deapartmFA,-'t] ends, a former executive commissioner, member of
the board, or [a-former] commissioner of the applicable agency may not knowingly repre-
sent a person before an agency or court:

(1) in a matter related to the medical assistance program in which the agency the
person served [departmnt] or the federal government has a direct interest and in
which the executive commissioner, board member, or commissioner participated person-
ally while employed with the agency [depa ie..]; or

(2) for two years after the date on which service ends in a matter related to the
medical assistance program if the commission, the health and human services agency,
[department] or the federal government has a direct interest in the matter, the matter
was pending during the executive commissioner's or commissioner's [his] last year of
service to the applicable agency [dep tment], and the matter was one for which the
executive commissioner [board inmber] or commissioner had responsibility.
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(b) Subsection (a) [of this .. timn.] does not apply to a former executive commissioner,
board member, or commissioner who holds one of the following positions and is acting in
the scope of that position:

(1) employee or officer of federal, state, or local government;

(2) employee of a nonprofit hospital or medical research organization; or

(3) employee of an accredited degree-granting college or university.

(c) The [A] current executive commissioner [board-member] or a current commissioner
of a health and human services agency may not knowingly participate in the course of
the executive commissioner's or commissioner's [his] service in a matter related to the
medical assistance program in which the agency the person serves [departmentl or the
federal government has a direct interest and in which the executive commissioner or
commissioner, or the executive commissioner's or commissioner's spouse [he, hispouse],
minor child, or business partner, has a substantial financial interest.

(d) A business partner of a current executive commissioner [] or a cur-
rent commissioner of a health and human services agency may not knowingly represent
a person before an agency or court in a matter related to the medical assistance program:

(1) in which the executive commissioner [board member] or commissioner
participates or has participated personally and substantially; or

(2) that is under the official responsibility of the executive commissioner [board
memer] or commissioner.

(e) A past [Past] or present executive commissioner, a past board member of a health
and human services agency, including an abolished agency, [..me..] or a past or pres-
ent commissioner of a health and human services agency is [.mmii.... are] subject
to a civil penalty of $5,000 for each violation of this section. A partner of a current exec-
utive commissioner [beard m mber] or commissioner is subject to a civil penalty of
$2,500 for each violation of this section. Each appearance before an agency or court con-
stitutes a separate offense.

(f) If it appears that this section has been violated, the commission [de....i.e.l may
request the attorney general to conduct a suit in the name of the State of Texas to enjoin
the prohibited activity and to recover the penalty provided for in this section.

Sec. 32.0212. DELIVERY OF MEDICAL ASSISTANCE. Notwithstanding any other
law and subject to Section 533.0025, Government Code, the commission []epartfenr]
shall provide medical assistance for acute care services through the Medicaid managed
care system implemented under Chapter 533, Government Code, or another Medicaid
capitated managed care program.

SECTION 4.076. Sections 32.0213(a), (c), (d), and (e), Human Resources Code, are
amended to read as follows:

(a) The executive commissioner [departrer] by rule shall establish procedures for:

(1) controlling the number of Medicaid beds in nursing facilities;

(2) decertification of unused Medicaid beds in nursing facilities; and

(3) reallocation of nursing facility [home] beds decertified under Subdivision (2) to
other nursing facilities.

(c) The executive commissioner [departmeFA] may exempt a nursing facility from the
procedures established under this section if the facility:

(1) is affiliated with a state-supported medical school;

(2) is located on land owned or controlled by the state-supported medical school;
and

(3) serves as a teaching facility for physicians and related health care professionals.

(d) The executive commissioner [of the Health and Huma &. l_:l ssio^] by
rule may require an applicant for Medicaid beds in a nursing facility under a Medicaid
bed waiver application to provide a performance bond in the amount of $500,000 or
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other financial security as determined by the Department of Aging and Disability Ser-
vices [deptAntet] to ensure that the applicant provides the Medicaid beds granted to
the applicant under the waiver within the time frame required by the Department of Ag-
ing and Disability Services [departmen ]. A performance bond provided under this
subsection must:

(1) be executed by a corporate surety [en-tityl in accordance with Subchapter A,
Chapter 3503, Insurance Code;

(2) be in a form approved by the Department of Aging and Disability Services
[department]; and

(3) clearly and prominently display on the face of the bond or on an attachment to
the bond:

(A) the name, mailing address, physical address, and telephone number, includ-
ing the area code, of the surety company to which any notice of claim should be
sent; or

(B) the toll-free telephone number maintained by the Texas Department of Insur-
ance under Subchapter B, Chapter 521, Insurance Code, and a statement that the
address of the surety company to which any notice of claim should be sent may be
obtained from the Texas Department of Insurance by calling the toll-free telephone
number.

(e) The executive commissioner [department] may not require an applicant for
Medicaid beds in a nursing facility to obtain a performance bond from a specific insur-
ance or surety agency, agent, or broker.

SECTION 4.077. Section 32.0214(a), Human Resources Code, is amended to read as
follows:

(a) If the commission [deparntent] determines that it is cost-effective and feasible and
subject to Subsection (b), the commission [departmeF] shall require each recipient of
medical assistance to designate a primary care provider with whom the recipient will
have a continuous, ongoing professional relationship and who will provide and coordi-
nate the recipient's initial and primary care, maintain the continuity of care provided to
the recipient, and initiate any referrals to other health care providers.

SECTION 4.078. Sections 32.0215(a), (b), (d), and (e), Human Resources Code, are
amended to read as follows:

(a) The commission [depatment] may include in a contract for the delivery of medical
assistance by a home or community care provider a provision for monetary penalties to
be assessed for a contract violation or any violation of home or community care require-
ments, as required by 42 U.S.C. Section 1396t(j).

(b) The executive commissioner [depafnftnt] shall adopt [develop] rules governing the
application of civil money penalties, including rules prescribing:

(1) criteria that describe when and how a civil money penalty may be assessed and
the amount of the penalty;

(2) a system to ensure standard and consistent application of the penalties
throughout the state; and

(3) an administrative appeals process to adjudicate claims in contested cases in ac-
cordance with Chapter 2001, Government Code.

(d) A penalty must be appropriate to the violation. The commission [departmet] may
assess incrementally more severe penalties for repeated or uncorrected violations.

(e) The commission [depatment] shall review a penalized provider within 10 working
days after the provider notifies the Department of Aging and Disability Services [depart-
men-t] that the deficiency that caused the imposition of the penalty has been corrected. If
the commission [dWepartment] is unable to review the provider within that 10-working-
day period, the penalty ceases on the earlier of the last day of the minimum penalty pe-
riod or the date the provider gives notice to the Department of Aging and Disability Ser-
vices [department].
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SECTION 4.079. Sections 32.022, 32.023, and 32.0231, Human Resources Code, are
amended to read as follows:

Sec. 32.022. MEDICAL AND HOSPITAL CARE ADVISORY COMMITTEES. (a) The
executive [board, on the ., ,,mme "dation of the] commissioner[;] shall appoint a medical
care advisory committee to advise the executive commissioner [board) and the commis-
sion [department] in developing and maintaining the medical assistance program and in
making immediate and long-range plans for reaching the program's goal of providing ac-
cess to high quality, comprehensive medical and health care services to medically
indigent persons in the state. To ensure that qualified applicants receive services, the
committee shall consider changes in the process the commission [department] uses to
determine eligibility.

(b) The executive commissioner [board] shall appoint the committee in compliance
with the requirements of the federal agency administering medical assistance. The ap-
pointments shall provide for a balanced representation of the general public, providers,
consumers, and other persons, state agencies, or groups with knowledge of and interest
in the committee's field of work.

(c) The executive commissioner [departmen ] shall adopt rules for membership on the
committee to provide for efficiency of operation, rotation, stability, and continuity.

(d) The executive [board, on the re ,,mm ^^dation of the commissioner[T] may appoint
regional and local medical care advisory committees and other advisory committees as
considered necessary.

(e) The executive [board, on the r m,,mdation of the] commissioner[] shall appoint
a hospital payment advisory committee. The committee shall advise the executive com-
missioner [board] and the commission [departmen ] on necessary changes in hospital
payment methodologies for inpatient hospital prospective payments and on adjustments
for disproportionate share hospitals that will ensure reasonable, adequate, and equitable
payments to hospital providers and that will address the essential role of rural hospitals.
The executive commissioner [boa]rd shall appoint to the committee persons with knowl-
edge of and an interest in hospital payment issues.

Sec. 32.023. COOPERATION WITH OTHER STATE AGENCIES. (a) The commis-
sion's [departmentia] plan for administering medical assistance must include procedures
for using health services administered by other state agencies pursuant to cooperative
arrangements.

(b) The commission [departmen ] may enter into agreements with appropriate state
agencies that will enable the commission [department] to implement Title XIX of the
federal Social Security Act (42 U.S. C. Section 1396 et seq.) to provide medical assistance
for individuals in institutions or in alternate care arrangements. The agreements must
comply with federal law and rules. The commission [departmen ] may make medical as-
sistance payments in accordance with the agreements. The agreements are not subject
to Chapter 771, Government Code [the Inter...ey G,,.. .. , ,o, Aet (Artilcle 441(32),
Vernon's Texas Civil Statutes)].

(c) State agencies responsible for the administration or supervision of facilities to
which medical assistance payments may be made under federal law shall enter into the
agreements with the commission [department] and maintain compliance with the agree-
ments so that the commission [departmen ] may receive federal matching funds to sup-
port the medical assistance program.

(d) The commission [department] may pay medical assistance to other facilities as
required under federal law and rules.

Sec. 32.0231. ANNOUNCEMENT OF FUNDING OR PROGRAM CHANGE. (a) The
executive commissioner [departmen] shall publish notice in the Texas Register of:

(1) any attempt to obtain a waiver of federal regulations in the medical assistance
program;

(2) any attempt to obtain or the receipt of funding under Title XIX of the federal
Social Security Act (42 U.S.C. Section 1396 [3041] et seq.) for a pilot program; and
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(3) any amendment to the state medical assistance plan.

(b) The notice must include the name and telephone number of a commission [depart-
menl employee who can provide information relating to the matter for which notice was
published under this section.

(c) The commission [departmen ] shall provide to any requestor information relating
to a matter for which notice was published, including the effect and cost of the change,
any possible cost savings, the criteria for receiving services, and the number of people to
be served.

SECTION 4.080. Sections 32.024(a), (b), (c), (c-i), (d), (e), (f), (g), (h), (1), (n), (o), (p),
(q), Wr, (s), Mt, 4t-1), (u), Mv, (W), Wx, (y), Wz, (z-1), (aa), (bb), (cc), (iM, (gg), (ii), and (iJ),

Human Resources Code, are amended to read as follows:

(a) The commission [departmen ] shall provide medical assistance to all persons who
receive financial assistance from the state under Chapter 31 [of this eode] and to other
related groups of persons if the provision of medical assistance to those persons is
required by federal law and rules as a condition for obtaining federal matching funds for
the support of the medical assistance program.

(b) The commission [departmne'..t] may provide medical assistance to other persons
who are financially unable to meet the cost of medical services if federal matching funds
are available for that purpose. The executive commissioner [epar....e.t.] shall adopt
rules governing the eligibility of those persons for the services.

(c) The executive commissioner [ep..rtme.t] shall establish standards governing the
amount, duration, and scope of services provided under the medical assistance program.
The standards may not be lower than the minimum standards required by federal law
and rule as a condition for obtaining federal matching funds for support of the program[;
a.nd may not be lower than the standards in ciffat an August 27, 1967. Standards o
payments for the~ vedo dru prga ma no eoe thanthese i ffeet nJanuary

,--197-3].
(c-i) The commission [departmen I shall ensure that money spent for purposes of the

demonstration project for women's health care services under former Section 32.0248[;
Hu n, Res ures Gde, or a similar successor program is not used to perform or
promote elective abortions, or to contract with entities that perform or promote elective
abortions or affiliate with entities that perform or promote elective abortions.

(d) The executive commissioner [dep,...en.l may establish standards that increase
the amount, duration, and scope of the services provided only if federal matching funds
are available for the optional services and payments and if the executive commissioner
[depatinenf] determines that the increase is feasible and within the limits of appropri-
ated funds. The executive commissioner [departntel may establish and maintain priori-
ties for the provision of the optional medical services.

(e) The commission [department may not authorize the provision of any service to
any person under the program unless federal matching funds are available to pay the
cost of the service.

(f) The executive commissioner [department] shall set the income eligibility cap for
persons qualifying for nursing facility [home care at an amount that is not less than
$1,104 and that does not exceed the highest income for which federal matching funds
are payable. The executive commissioner [det...tmeit] shall set the cap at a higher
amount than the minimum provided by this subsection if appropriations made by the
legislature for a fiscal year will finance benefits at the higher cap for at least the same
number of recipients of the benefits during that year as were served during the preced-
ing fiscal year, as estimated by the commission [department]. In setting an income
eligibility cap under this subsection, the executive commissioner [deprt..en shall
consider the cost of the adjustment required by Subsection (g) [of -iseetio.

(g) During a fiscal year for which the cap described by Subsection (f) [of this scrtin]
has been set, the executive commissioner [depe]mentl shall adjust the cap in accordance
with any percentage change in the amount of benefits being paid to social security
recipients during the year.
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(h) Subject to the amount of the cap set as provided by Subsections (f) and (g) [of this
section], and to the extent permitted by federal law, the income eligibility cap for the
community care for aged and disabled persons program shall be the same as the income
eligibility cap for nursing facility [home] care. The executive commissioner [departmen]
shall ensure that the eligibility requirements for persons receiving other services under
the medical assistance program are not affected.

(1) The executive commissioner [department] shall set the income eligibility cap for
medical assistance for pregnant women and infants up to age one at not less than 130
percent of the federal poverty guidelines.

(n) The executive commissioner, [deprtmert]- in the [its] adoption of rules and stan-
dards governing the scope of hospital and long-term services, shall authorize the provid-
ing of respite care by hospitals.

(o) The executive commissioner [department], in the [its] rules and standards govern-
ing the scope of hospital and long-term services, shall establish a swing bed program in
accordance with federal regulations to provide reimbursement for skilled nursing
patients who are served in hospital settings provided that the length of stay is limited to
30 days per year and the hospital is located in a county with a population of 100,000 or
less. If the swing beds are used for more than one 30-day length of stay per year, per
patient, the hospital must comply with the minimum licensing standards [Minim,,um
Licensng Standards] as mandated by Chapter 242, Health and Safety Code, and the
Medicaid standards for nursing facility [home] certification, as promulgated by the exec-
utive commissioner [department].

(p) The commission [depa.rtment] shall provide home respiratory therapy services for
ventilator-dependent persons to the extent permitted by federal law.

(q) The commission [department] shall provide physical therapy services.

(r) The commission [department], from funds otherwise appropriated to the commis-
sion [department] for the early and periodic screening, diagnosis, and treatment
program, shall provide to a child who is 14 years of age or younger, permanent molar
sealants as dental service under that program as follows:

(1) sealant shall be applied only to the occlusal buccal and lingual pits and fissures
of a permanent molar within four years of its eruption;

(2) teeth to be sealed must be free of proximal caries and free of previous restora-
tions on the surface to be sealed;

(3) if a second molar is the prime tooth to be sealed, a non-restored first molar may
be sealed at the same sitting, if the fee for the first molar sealing is no more than half
the usual sealant fee;

(4) the sealing of premolars and primary molars will not be reimbursed; and

(5) replacement sealants will not be reimbursed.

(s) The executive commissioner [department], in the [its] rules governing the early and
periodic screening, diagnosis, and treatment program, shall:

(1) revise the periodicity schedule to allow for periodic visits at least as often as the
frequency recommended by the American Academy of Pediatrics and allow for
interperiodic screens without prior approval when there are indications that it is
medically necessary; and

(2) require, as a condition for eligibility for reimbursement under the program for
the cost of services provided at a visit or screening, that a child younger than 15 years
of age be accompanied at the visit or screening by:

(A) the child's parent or guardian; or

(B) another adult, including an adult related to the child, authorized by the
child's parent or guardian to accompany the child.

- (t) The executive commissioner [departmentl by rule shall require a physician, nursing
facility, health care provider, or other responsible party to obtain authorization from the
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commission [deartment] or a person authorized to act on behalf of the commission
[departmen] on the same day or the next business day following the day of transport
when an ambulance is used to transport a recipient of medical assistance under this
chapter in circumstances not involving an emergency and the request is for the authori-
zation of the provision of transportation for only one day. If the request is for authoriza-
tion of the provision of transportation on more than one day, the executive commissioner
[dpar.tmet] by rule shall require a physician, nursing facility, health care provider, or
other responsible party to obtain a single authorization before an ambulance is used to
transport a recipient of medical assistance under this chapter in circumstances not
involving an emergency. The rules must provide that:

(1) except as provided by Subdivision (3), a request for authorization must be evalu-
ated based on the recipient's medical needs and may be granted for a length of time
appropriate to the recipient's medical condition;

(2) except as provided by Subdivision (3), a response to a request for authorization
must be made not later than 48 hours after receipt of the request;

(3) a request for authorization must be immediately granted and must be effective
for a period of not more than 180 days from the date of issuance if the request includes
a written statement from a physician that:

(A) states that alternative means of transporting the recipient are contraindicated;
and

(B) is dated not earlier than the 60th day before the date on which the request for
authorization is made;

(4) a person denied payment for ambulance services rendered is entitled to payment
from the nursing facility, health care provider, or other responsible party that
requested the services if:

(A) payment under the medical assistance program is denied because of lack of
prior authorization; and

(B) the person provides the nursing facility, health care provider, or other
responsible party with a copy of the bill for which payment was denied;

(5) a person denied payment for services rendered because of failure to obtain prior
authorization or because a request for prior authorization was denied is entitled to ap-
peal the denial of payment to the commission [depaimnet]; and

(6) the commission [depaAaneit or a person authorized to act on behalf of the com-
mission [deparnt]erfl must be available to evaluate requests for authorization under
this subsection not less than 12 hours each day, excluding weekends and state holidays.

(t-i) The executive commissioner [department], in the [its] rules governing the medi-
cal transportation program, may not prohibit a recipient of medical assistance from
receiving transportation services through the program to obtain renal dialysis treatment
on the basis that the recipient resides in a nursing facility.

(u) The executive commissioner [depa-rtment by rule shall require a health care
provider who arranges for durable medical equipment for a child who receives medical
assistance under this chapter to:

(1) ensure that the child receives the equipment prescribed, the equipment fits
properly, if applicable, and the child or the child's parent or guardian, as appropriate
considering the age of the child, receives instruction regarding the equipment's use;
and

(2) maintain a record of compliance with the requirements of Subdivision (1) in an
appropriate location.

(v) The executive commissioner [deptrtmen] by rule shall provide a screening test for
hearing loss in accordance with Chapter 47, Health and Safety Code, and any necessary
diagnostic follow-up care related to the screening test to a child younger than 30 days
old who receives medical assistance.

(w) The executive commissioner [d eprtniet] shall set a personal needs allowance of
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not less than $60 a month for a resident of a convalescent or nursing facility [home] or
related institution licensed under Chapter 242, Health and Safety Code, assisted living
[perronal earei facility, ICF-IID [I]F M I facility, or other similar long-term care facil-
ity who receives medical assistance. The commission [departmen ] may send the personal
needs allowance directly to a resident who receives Supplemental Security Income (SSI)
(42 U.S.C. Section 1381 et seq.). This subsection does not apply to a resident who is
participating in a medical assistance waiver program administered by the commission

(x) The commission [department] shall provide dental services annually to a resident
of a nursing facility who is a recipient of medical assistance under this chapter. The
dental services must include:

(1) a dental examination by a licensed dentist;

(2) a prophylaxis by a licensed dentist or licensed dental hygienist, if practical
considering the health of the resident; and

(3) diagnostic dental x-rays, if possible.

(y) The commission [deparment] shall provide medical assistance to a person in need
of treatment for breast or cervical cancer who is eligible for that assistance under the
Breast and Cervical Cancer Prevention and Treatment Act of 2000 (Pub. L. No. 106-
354) for a continuous period during which the person requires that treatment. The exec-
utive commissioner [department] shall simplify the provider enrollment process for a
provider of that medical assistance and shall adopt rules to provide for certification of
presumptive eligibility of a person for that assistance. In determining a person's eligibil-
ity for medical assistance under this subsection, the executive commissioner [depart-
men], to the extent allowed by federal law, may not require a personal interview.

(z) In the executive commissioner's [ikt] rules and standards governing the vendor
drug program, the executive commissioner [depattmert], to the extent allowed by federal
law and if the executive commissioner [department] determines the policy to be cost-
effective, may ensure that a recipient of prescription drug benefits under the medical as-
sistance program does not, unless authorized by the commission [depatment] in
consultation with the recipient's attending physician or advanced practice nurse, receive
under the medical assistance program:

(1) mor6 than four different outpatient brand-name prescription drugs during a
month; or

(2) more than a 34-day supply of a brand-name prescription drug at any one time.

(z-1) Subsection (z) does not affect any other limit on prescription medications
otherwise prescribed by commission [departmeI] rule.

(aa) The commission [departmet] shall incorporate physician-oriented instruction on
the appropriate procedures for authorizing ambulance service into current medical
education courses.

(bb) The commission [departneit] may not provide an erectile dysfunction medication
under the Medicaid vendor drug program to a person required to register as a sex of-
fender under Chapter 62, Code of Criminal Procedure, to the maximum extent federal
law allows the commission [deart ment] to deny that medication.

(cc) In this subsection, "deaf" and "hard of hearing" have the meanings assigned by
Section 81.001. Subject to the availability of funds, the commission [depaitrnt] shall
provide interpreter services as requested during the receipt of medical assistance under
this chapter to:

(1) a person receiving that assistance who is deaf or hard of hearing; or

(2) a parent or guardian of a person receiving that assistance if the parent or guard-
ian is deaf or hard of hearing.

(If) The executive commissioner [depafment] shall establish a separate provider type
for prosthetic and orthotic providers for purposes of enrollment as a provider of and
reimbursement under the medical assistance program. The executive commissioner
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[departren] may not classify prosthetic and orthotic providers under the durable medi-
cal equipment provider type.

(gg) Notwithstanding any other law, including Sections 843.312 and 1301.052, Insur-
ance Code, the commission [dpart..e.l shall ensure that advanced practice registered
nurses and physician assistants may be selected by and assigned to recipients of medical
assistance as the primary care providers of those recipients. The commission [depart
men] must require that advanced practice registered nurses and physician assistants
be treated in the same manner as primary care physicians with regard to:

(1) selection and assignment as primary care providers; and

(2) inclusion as primary care providers in any directory of providers of medical as-
sistance maintained by the commission [de a...nt].

(ii) The commission [dep.rt.n.. ] shall provide medical assistance reimbursement'to
a pharmacist who is licensed to practice pharmacy in this state, is authorized to
administer immunizations in accordance with rules adopted by the Texas State Board of
Pharmacy, and administers an immunization to a recipient of medical assistance to the
same extent the commission [departmen-t] provides reimbursement to a physician or
other health care provider participating in the medical assistance program for the
administration of that immunization.

(Jj) The executive commissioner [depapitmein] shall establish a separate provider type
for prescribed pediatric extended care centers licensed under Chapter 248A, Health and
Safety Code, for purposes of enrollment as a provider for and reimbursement under the
medical assistance program.

SECTION 4.081. Section 32.024(i), Human Resources Code, as amended by Chapters
198 (H.B. 2292) and 1251 (S.B. 1862), Acts of the 78th Legislature, Regular Session,
2003, is reenacted and amended to read as follows:

(i) [Subjet to appropriated. state f. , the] The executive commissioner [,ep ... eitl
in adopting [its-adoton-- of rules may establish a medically needy program that serves
pregnant women, children, and caretakers who have high medical expenses, subject to
the availability of appropriated funds.

SECTION 4.082. Sections 32.0241, 32.0242, and 32.0243, Human Resources Code,
are amended to read as follows:

Sec. 32.0241. REVIEW OF WAIVER REQUEST. The commission [depatme I shall,
at least biennially, review the feasibility of requesting a waiver for the elderly under
Section 1915(c), federal Social Security Act (42 U.S.C. Section 1396n), if the reimburse-
ment rates for nursing facilities [homes] under the medical assistance program have
increased since the preceding review.

Sec. 32.0242. VERIFICATION OF CERTAIN INFORMATION. To the extent pos-
sible, the commission [depf]ineil shall verify an applicant's residential address at the
time the application for medical assistance is filed.

Sec. 32.0243. PERIODIC REVIEW OF ELIGIBILITY FOR CERTAIN RECIPIENTS.
(a) The commission [depa ,te.], in cooperation with the United States Social Security
Administration, shall periodically review the eligibility of a recipient of medical assis-
tance who is eligible on the basis of the recipient's eligibility for Supplemental Security
Income (SSI) benefits under 42 U.S.C. Section 1381 et seq., as amended.

(b) In reviewing the eligibility of a recipient as required by Subsection (a), the com-
mission [dep ,.ten ] shall ensure that only recipients who reside in this state and who
continue to be eligible for Supplemental Security Income (SSI) benefits under 42 U.S.C.
Section 1381 et seq., as amended, remain eligible for medical assistance.

SECTION 4.083. The heading to Section 32.0244, Human Resources Code, is
amended to read as follows:

Sec. 32.0244. NURSING FACILITY [HOM-e] BEDS IN CERTAIN COUNTIES.

SECTION 4.084. Sections 32.0244(a), (c), and (d), Human Resources Code, are
amended to read as follows:
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(a) At the request of the commissioners court of a county in which not more than two
nursing facilities are certified to participate in the state Medicaid program, and subject
to Subsection (d), the commission .ear.ment] may contract for additional nursing fa-
cility [home] beds under the state Medicaid program in the county without regard to the
occupancy rate of available Medicaid beds.

(c) A commissioners court shall determine whether to proceed with a request after
considering all comments and proposals received in response to the notices provided
under Subsection (b). If the commissioners court proceeds with the request, the court
may recommend that the commission [department] contract with a specific nursing facil-
ity that submitted a proposal. In determining whether to proceed with the request and
whether to recommend a specific nursing facility, the commissioners court shall consider:

(1) the demographic and economic needs of the county;
(2) the quality of existing nursing facility services under the state Medicaid program

in the county;

(3) the quality of the proposals submitted; and

(4) the degree of community support for additional nursing facility services.

(d) The commission [depat]tentl may not contract under this section for more than
120 additional nursing facility [home] beds per county per year and may not exceed 500
additional nursing facility [hore] beds statewide in a calendar year.

SECTION 4.085. Section 32.0245, Human Resources Code, is amended to read as
follows:

Sec. 32.0245. NURSING FACILITY [40ME BEDS FOR CERTAIN FACILITIES
TREATING ALZHEIMER'S DISEASE. The commission [de .tmen.] shall waive for a
nursing facility a restriction imposed by state law on the authority to contract-under the
state Medicaid program for nursing facility [home] beds based on the percentage of beds
that are occupied in a geographical area if the facility:

(1) is affiliated with a medical school operated by the state;

(2) is participating in a research program for the care and treatment of persons
with Alzheimer's disease; and

(3) is designed to separate and treat Alzheimer's disease by stage or functional
level.

SECTION 4.086. Section 32.02451, Human Resources Code, is amended to read as
follows:

Sec. 32.02451. ADDITIONAL PERSONAL NEEDS ALLOWANCE FOR GUARDIAN-
SHIP EXPENSES OF CERTAIN RECIPIENTS. (a) In this section, "applied income" has
the meaning assigned by Section 1155.201, Estates [670, Texas Probat] Code.

(b) To the extent allowed by federal law, the commission [depatmern], in computing
the applied income of a recipient of medical assistance, shall deduct in the manner
provided by this section an additional personal needs allowance from the earned and
unearned income of the recipient or, if applicable, the recipient and the recipient's
spouse, for compensation and costs ordered to be deducted under Section 1155.202,
Estates [670, Texas Probte] Code. Subject to Subsection (f), a deduction ordered by the
court under Section 1155.202, Estates [670, Texas Probate] Code, is effective beginning
on the later of:

(1) the month in which the order is signed; or

(2) the first month of medical assistance eligibility for which the recipient is subject
to a copayment.

(c) The commission [depatment] shall compute the applied income of a recipient of
medical assistance as follows:

(1) the commission [depa]tmeM] shall deduct from the earned and unearned income
the personal needs allowance authorized by Section 32.024(w) before making any
other deduction;
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(2) if after the deduction under Subdivision (1) the recipient has remaining income,
the commission [department] shall deduct the lesser of the following:

(A) the amount of the remaining income; or

(B) the amount of the additional personal needs allowance for compensation and
costs ordered to be deducted under Section 1155.202, Estates [670, Texas Probate]
Code; and

(3) if after the deductions under Subdivisions (1) and (2) the recipient has remain-
ing income, the commission [department] shall deduct any other authorized allowances.

(d) The amount of income remaining, if any, after the commission [departmetf] makes
the deductions as provided by Subsection (c) is the amount of the applied income of the
recipient of medical assistance.

(e) The executive commissioner [of the Health a Human Ser ,, . Commission] shall
adopt rules providing a procedure by which a recipient of medical assistance for whom
amounts are ordered deducted- under Section 1155.202, Estates [670, Texas Probate]
Code, may submit to the commission [departmen ] a copy of the court order issued under
that section to receive a deduction of those amounts from the recipient's income as
provided by this section.

(f) The commission [departmen-t] may not allow a deduction for the additional personal
needs allowance for compensation and costs ordered to be deducted under Section
1155.202, Estates [670, Texas Probatel Code, if the order is issued after the recipient of
medical assistance dies.

SECTION 4.087. Sections 32.0247(b), (c), (d), and (e), Human Resources Code, are
amended to read as follows:

(b) The commission [department] shall provide medical assistance, in accordance with
commission [department] rules, to an independent foster care adolescent who:

(1) is not otherwise eligible for medical assistance; and

(2) is not covered by a health benefits plan offering adequate benefits, as determined
by the commission [Health and H S^--,es "omi'siu .

(c) To the extent allowed by federal law, the executive commissioner [The depatmet]
shall by rule establish a specific set of income, assets, or resources allowable for
recipients under this section. The income level shall not be less than 200 percent or
more than 400 percent of the federal poverty level. Allowable asset or resource levels
shall not be less than:

(1) the levels allowed for individuals who are in foster care; and

(2) the levels allowed for a person under 19 years of age who is eligible for the medi-
cal assistance program.

(d) In setting allowable income, asset, or resource levels, the executive commissioner
[department] shall, to the extent allowed by federal law, exclude:

(1) any financial benefit used for the purpose of educational or vocational training,
such as scholarships, student loans, or grants;

(2) any financial benefit used for the purpose of housing; and

(3) any grants or subsidies obtained as a result of the Foster Care Independence Act
of 1999 (Pub. L. No. 106-169).

(e) The Department of Family and Protective [ R Services shall certify
the income, assets, or resources of each individual on the date the individual exits
substitute care. An individual qualifying for medical assistance as established by this
section shall remain eligible for 12 calendar months after certification and after each
recertification.

SECTION 4.088. Section 32.02471(b), Human Resources Code, is amended to read as
follows:

(b) The commission [department] shall provide medical assistance to a person who:
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(1) is 21 years of age or older but younger than 23 years of age;

(2) would be eligible to receive assistance as an independent foster care adolescent
under Section 32.0247 if the person were younger than 21 years of age; and

(3) is enrolled in an institution of higher education, as defined by Section 61.003(8),
Education Code, or a private or independent institution of higher education, as defined
by Section 61.003(15), Education Code, that is located in this state and is making sat-
isfactory academic progress as determined by the institution.

SECTION 4.089. Section 32.025, Human Resources Code, is amended to read as
follows:

Sec. 32.025. APPLICATION FOR MEDICAL ASSISTANCE. (a) A recipient of
benefits under Chapter 31 [of-th e odejl or supplemental security income from the
federal government is automatically eligible for medical assistance, and an application
for benefits under these programs constitutes an application for medical assistance.

(b) The executive commissioner [department] shall prescribe application forms for
persons who are not recipients of benefits under Chapter 31 [o-f t- s eede or
supplemental security income from the federal government and shall adopt rules for
processing the applications.

(c) The commission [depafrtmrntl shall inform applicants for nursing facility [homne]
care of any community services which might be available under the community care for
the aged and disabled program.

(d) The executive commissioner [department] shall adopt an application form and
procedures for a request for medical assistance provided to a child under 19 years of age.
To the extent allowed by federal law and except as otherwise provided by this section,
the application form and procedures must be the same as the form and procedures
adopted under Section 62.103, Health and Safety Code. The executive commissioner
[department] shall coordinate the form and procedures adopted under this subsection
with the form and procedures adopted under Section 62.103, Health and Safety Code, to
ensure that there is a single consolidated application for a child under 19 years of age to
seek medical assistance or to request coverage under the state child health plan under
Chapter 62, Health and Safety Code.

(e) The executive commissioner [depaptment] shall permit an application requesting
medical assistance for a child under 19 years of age to be conducted by mail instead of
through a personal appearance at an [a-department] office, unless the executive commis-
sioner [department] determines that the information needed to verify eligibility cannot
be obtained in that manner. The executive commissioner [departm-'ent] by rule may
develop procedures requiring an application for a child described by this subsection to be
conducted through a personal interview with a commission [department] representative
only if the executive commissioner [de a t.en ] determines that information needed to
verify eligibility cannot be obtained in any other manner.

(f) The executive commissioner by rule may develop procedures by which:

(1) any office of a health and human services agency may accept an application
requesting medical assistance for a child under 19 years of age; and

(2) the commission [department] may contract with hospital districts, hospitals,
including state-owned teaching hospitals, federally qualified health centers, and
county health departments to accept applications requesting medical assistance for a
child under 19 years of age.

SECTION 4.090. Sections 32.0251, 32.0255, 32.026, 32.0261, and 32.02611, Human
Resources Code, are amended to read as follows:

Sec. 32.0251. ELIGIBILITY NOTIFICATION AND REVIEW FOR CERTAIN
CHILDREN. (a) The executive commissioner [departmen ] shall establish and the com-
mission shall implement procedures under which the commission [deartme. ] automati-
cally reviews a child's eligibility for medical assistance if:

(1) the child originally establishes eligibility for medical assistance on the basis of
receipt of financial assistance under Chapter 31, as provided by Section 32.025(a); and
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(2) that receipt of financial assistance under Chapter 31 ceases.

(b) If the review required by this section indicates that the child may be eligible for
medical assistance on a basis other than receipt of financial assistance under Chapter
31, the commission [departmer] may provide for provisional eligibility for medical as-
sistance for the child pending a recertification review. The provisional eligibility period
authorized by this subsection may not exceed one month.

(c) In addition to the review required by this section, the commission [depa.tme.l
shall also promote continued medical assistance for a child described by Subsection (a)
through:

(1) revising client education and notification policies relating to a child's eligibility
for medical assistance; and

(2) providing specific notification of a child's potential eligibility for medical assis-
tance to the child's parent or other caretaker at the time the parent or caretaker is
notified of:

(A) a scheduled eligibility recertification review; or

(B) the termination of financial assistance.

Sec. 32.0255. TRANSITIONAL MEDICAL ASSISTANCE. (a) The commission [state]
shall provide transitional medical assistance, in accordance with state rules and federal
law, to a person who was receiving financial assistance under Chapter 31 but is no lon-
ger eligible to receive the assistance because:

(1) the person's household income has increased; or

(2) the person has exhausted the person's benefits under Section 31.0065.

(b) Except as provided by Section 31.012(c), the commission [stfttel may provide the
medical assistance only until the earlier of:

(1) the end of the applicable period prescribed by Section 31.0065 for the provision
of transitional benefits; or

(2) the first anniversary of the date on which the person becomes ineligible for
financial assistance because of increased household income.

Sec. 32.026. CERTIFICATION OF ELIGIBILITY AND NEED FOR MEDICAL
ASSISTANCE. (a) The executive commissioner [deparme ] shall promulgate rules for
determining and certifying a person's eligibility and need for medical assistance.

(b) The executive commissioner [department] shall promulgate rules to provide for de-
termination and certification of presumptive eligibility for any pregnant woman who ap-
plies for Medicaid and who meets the basic eligibility requirements under Title XIX of
the federal Social Security Act (42 U.S.C. Section 1396 et seq.).

(c) Medical assistance payments may not be made on a person's behalf until the
person's eligibility and need for medical assistance have been certified in accordance
with commission [the dp .. tme.t.] rules.

(d) In adopting rules under this section, the executive commissioner [department]
shall ensure, to the extent allowed by federal law, that documentation and verification
procedures used in determining and certifying the eligibility and need for medical assis-
tance of a child under 19 years of age, including the documentation and verification
procedures used to evaluate the assets and resources of the child, the child's parents, or
the child's other caretaker for that purpose, if applicable, are the same as the documenta-
tion and verification procedures used to determine and certify a child's eligibility for
coverage under Chapter 62, Health and Safety Code, except that the documentation and
verification procedures adopted in accordance with this subsection may not be more
stringent than the documentation and verification procedures existing on January 1,
2001, for determination and certification of a child's eligibility for coverage under
Chapter 62, Health and Safety Code."

(d-1) In adopting rules under this section, the executive commissioner [of-the Health
and Human S C ........ ] shall, to the extent allowed by federal law, develop
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and implement an expedited process for determining eligibility for and enrollment in the
medical assistance program for an active duty member of the United States armed
forces, reserves, or National Guard or of the state military forces, or the spouse or de-
pendent of that person.

(e) The executive commissioner [department] shall permit a recertification review of
the eligibility and need for medical assistance of a child under 19 years of age to be
conducted by telephone or mail instead of through a personal appearance at an [a
departmn.t office, unless the commission [dep ... I.... determines that the information
needed to verify eligibility cannot be obtained in that manner. The executive commis-
sioner [department by rule may develop procedures to determine whether there is a
need for a recertification review of a child described by this subsection to be conducted
through a personal interview with a commission [department] representative. Procedures
developed under this subsection shall be based on objective, risk-based factors and
conditions and shall focus on a targeted group of recertification reviews for which there
is a high probability that eligibility will not be recertified.

(f) In adopting rules under this section, the executive commissioner [depart- nt] shall
ensure, to the extent allowed by federal law, that forms and procedures used in conduct-
ing a reeertification review of the eligibility and need for medical assistance of a child
under 19 years of age, including documentation and verification procedures, are the
same as the forms and procedures used to determine and certify a child's renewal of
coverage under Chapter 62, Health and Safety Code.

(g) Notwithstanding any other provision of this code, the commission [departmen]
may use information obtained from a third party to verify the assets and resources of a
person for purposes of determining the person's eligibility and need for medical assis-
tance to the extent that verification is applicable under federal law. Third-party informa-
tion includes information obtained from:

(1) a consumer reporting agency, as defined by Section 20.01, Business & Commerce
Code;

(2) an appraisal district; or

(3) the Texas Department of Motor Vehicles vehicle registration record database.

Sec. 32.0261. CONTINUOUS ELIGIBILITY. The executive commissioner [depart
ment] shall adopt rules in accordance with 42 U.S.C. Section 1396a(e)(12), as amended,
to provide for a period of continuous eligibility for a child under 19 years of age who is
determined to be eligible for medical assistance under this chapter. The rules shall
provide that the child remains eligible for medical assistance, without additional review
by the commission [depairtment] and regardless of changes in the child's resources or
income, until the earlier of:

(1) the end of the six-month period following the date on which the child's eligibility
was determined; or

(2) the child's 19th birthday.

Sec. 32.02611. EXCLUSION OF ASSETS IN PREPAID TUITION PROGRAMS AND
HIGHER EDUCATION SAVINGS PLANS. (a) Except as provided by Subsection (b), in
determining eligibility and need for medical assistance, the commission [depafrtment]
may not consider as assets or resources, to the extent applicable under federal law, a
right to assets held in or a right to receive payments or benefits under:

(1) any fund or plan established under Subchapter G, H, or I, Chapter 54, Educa-
tion Code, including an interest in a savings trust account, prepaid tuition contract, or
related matching account; or

(2) any qualified tuition program of any state that meets the requirements of Sec-
tion 529, Internal Revenue Code of 1986.

(b) In determining eligibility and need for medical assistance for an applicant who
may be eligible on the basis of the applicant's eligibility for medical assistance for the
aged, blind, or disabled under 42 U.S.C. Section 1396a(a)(10), the commission [depart-
men] may consider as assets or resources, to the extent applicable under federal law, a
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right to assets held in or a right to receive payments or benefits under any fund, plan, or
tuition program described by Subsection (a).

(c) Notwithstanding Subsection (b), the commission [depart-fnet] shall seek a federal
waiver authorizing the commission [department] to exclude, for purposes of determining
the eligibility of an applicant described by that subsection and to the extent included
under federal law, the right to assets held in or a right to receive payments or benefits
under any fund, plan, or tuition program described by Subsection (a) if the fund, plan, or
tuition program was established before the 21st birthday of the beneficiary of the fund,
plan, or tuition program.

SECTION 4.091. Sections 32.02613(a), (1), (m), and (o), Human Resources Code, are
amended to read as follows:

(a) For purposes of this section, "long-term care services and support" includes home
health care, assisted living, and nursing facility [home] services.

(1) The commission [department] shall educate applicants for long-term care services
and support under the medical assistance program about options for life insurance poli-
cies, including options that do not allow a life insurance policy to be considered as an as-
set or resource in determining eligibility for medical assistance.

. (m) The executive commissioner [of the Health and H-urtn Ser-iees X. ...... ], in
consultation with the commissioner of insurance, shall adopt rules necessary to imple-
ment this section. The rules must ensure that:

(1) proceeds from a life settlement contract are used to reimburse a provider of
long-term care services and support or the state to offset the cost of medical assistance
long-term care services and support;

(2) eligibility and need for medical assistance are determined without considering
the balance of proceeds from a life settlement contract as provided in this section; and

(3) payments to a provider of long-term care services and support and applied
income payments are made in accordance With this chapter.

(o) Notwithstanding the provisions of this section, the commission [department may
not implement a provision of this section if the commission determines that implementa-
tion of the provision is not cost-effective or feasible.

SECTION 4.092. Sections 32.0262 and 32.0263, Human Resources Code, are
amended to read as follows:

Sec. 32.0262. ELIGIBILITY TRANSITION. (a) The executive commissioner [depart
ment] shall develop procedures to ensure that all necessary information regarding a
child who will be denied continued medical assistance under this chapter because of an
increase in income, assets, or resources but who is eligible for enrollment in the child
health plan under Chapter 62, Health and Safety Code, is promptly transmitted to the
child health plan in accordance with the standards established under Section 62.104(d),
Health and Safety Code.

(b) The executive commissioner [departmeft] shall develop procedures to ensure that
the parent or caretaker of a child who will be denied continued medical assistance under
this chapter because of a failure to keep an appointment, including an appointment for
recertification of eligibility, a failure to provide information, or for another procedural
reason, is promptly contacted and informed of:

(1) the need to recertify eligibility for continued medical assistance under this
chapter; and

(2) the availability of medical coverage under the child health plan under Chapter
62, Health and Safety Code.

(c) The commission [department] shall develop materials under this section in
consultation with [the Health and uman Se^_.,^^ Gomis..n and] the appropriate
agencies administering all or part of the child health plan under Chapter 62, Health and
Safety Code.

(d) The executive commissioner [department] by rule shall adopt procedures to assist a
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family whose child loses eligibility for medical assistance under this chapter in making a
transition to the child health plan under Chapter 62, Health and Safety Code, with no
interruption in coverage.

Sec. 32.0263. HEALTH CARE ORIENTATION. (a) The commission [depafrt-meft]
shall require that the parent or guardian of a child under 19 years of age who originally
establishes eligibility for medical assistance must:

(1) attend an in-person counseling session with a commission [department] repre-
sentative not later than the 31st day after the date the child originally establishes
eligibility; or

(2) accompany the child to an appointment with a health care provider for a
comprehensive health care orientation not later than the 61st day after the date the
child originally establishes eligibility.

(b) The executive commissioner by rule shall develop procedures to verify that:

(1) the parent or guardian of the child who originally establishes eligibility complies
with the requirement of Subsection (a)(2), if applicable; and

(2) the child is provided a comprehensive health care orientation at the appoint-
ment with the health care provider.

SECTION 4.093. Sections 32.027(a), (d), (f), (h), (i), and (1), Human Resources Code,
are amended to read as follows:

(a) Except as provided by Subsections (f) and[;] (g), [and-(h)] a recipient of medical as-
sistance authorized in this chapter may select any provider authorized by the commis-
sion [departte9] to provide medical assistance.

(d) The commission [depairtentI shall permit a recipient of medical assistance under
this chapter to receive services relating to physical therapy from any person authorized
to practice physical therapy under Chapter 453, Occupations Code.

(f) The executive commissioner [of the Health .nd Hu m a S.. i o n.. . . by
rule may develop a system of selective contracting with health care providers for the
provision of nonemergency inpatient hospital services to a recipient of medical assis-
tance under this chapter. In implementing this subsection, the executive commissioner
shall:

(1) seek input from consumer representatives and from representatives of hospitals
licensed under Chapter 241, Health and Safety Code, and from organizations
representing those hospitals; and

(2) ensure that providers selected under the system meet the needs of a recipient of
medical assistance under this chapter.

(h) A proposal or bid submitted by a hospital and any work papers, cost reports, or
other financial data used to prepare the proposal or bid shall be confidential and not
subject to required disclosure by the commission [,ep .t..e..t] or the hospital under any
other statute until the executed contracts have been awarded.

(i) In its establishment of provider criteria for hospitals, home health providers, or
hospice providers, the commission [departm-ent] shall accept licensure by the Depart-
ment of Aging and Disability Services or the Department of State Health Services, as ap-
propriate, [T x ot Department f H lea ] or certification by the Medicare program, Title
XVIII of the Social Security Act (42 U.S.C. Section 1395 et seq.).

(1) Subject to appropriations, the commission [deptt]ten I shall assure that a recipi-
ent of medical assistance under this chapter may select a licensed psychologist, a licensed
marriage and family therapist, as defined by Section 502.002, Occupations Code, a
licensed professional counselor, as defined by Section 503.002, Occupations Code, or a
licensed master social worker, as defined by Section 505.002, Occupations Code, to
perform any health care service or procedure covered under the medical assistance
program if the selected person is authorized by law to perform the service or procedure.
This subsection shall be liberally construed.

SECTION 4.094. Section 32.027(j), Human Resources Code, as added by Chapter 812
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(H.B. 803), Acts of the 77th Legislature, Regular Session, 2001, is amended to read as
follows:

(j) The commission [departmen I shall assure that a recipient of medical assistance
under this chapter may select a nurse first assistant, as defined by Section 301.354
[801.1525], Occupations Code, to perform any health care service or procedure covered
under the medical assistance program if:

(1) the selected nurse first assistant is authorized by law to perform the service or
procedure; and

(2) the physician requests that the service or procedure be performed by the nurse
first assistant.

SECTION 4.095. Subsection (j), Section 32.027, Human Resources Code, as added by
Chapter 1014 (H.B. 1183), Acts of the 77th Legislature, Regular Session, 2001, is
redesignated as Subsection (k), Section 32.027, Human Resources Code, and amended to
read as follows:

(k) [(j)] The commission [de a rtment] shall assure that a recipient of medical assis-
tance under this chapter may select a surgical assistant licensed under Chapter 206, Oc-
cupations Code, to perform any health care service or procedure covered under the medi-
cal assistance program if:

(1) the selected surgical assistant is authorized by law to perform the service or pro-
cedure; and

(2) the physician requests that the service or procedure be performed by the surgi-
cal assistant.

SECTION 4.096. Sections 32.028(a), (d), (e), (f), (g), (h), (i), (j), (1), and (n), Human
Resources Code, are amended to read as follows:

(a) The executive commissioner [departmrnet] shall adopt reasonable rules and stan-
dards governing the determination of fees, charges, and rates for medical assistance
payments.

(d) The executive commissioner [departsnt] in the [its] adoption of reasonable rules
and standards governing the determination of rates paid for inpatient hospital services
on a prospective payment basis shall:

(1) assure that the payment rates are reasonable and adequate to meet the costs
incurred by the hospital in rendering services to Medicaid recipients;

(2) assure that the prospective payment methodology for hospital services sets the
hospital-specific standardized amount at a minimum level of $1,600; and

(3) assure that the adjustment in payment rates for hospital services furnished by
disproportionate share hospitals takes into account the essential role of rural hospitals
in providing access to hospital services to medically indigent persons in rural areas of
the state.

(e) The executive commissioner [depa ts ent] in the [its] adoption of reasonable rules
and standards governing the determination of rates paid for services provided by a
federally qualified health center, as defined by 42 U.S.C. Section 1396d(l)(2)(B), shall as-
sure that a center is reimbursed for 100 percent of reasonable costs incurred by the
center in rendering services to Medicaid recipients.

(f) The executive commissioner [departent] in the [its] adoption of reasonable rules
and standards governing the determination of rates paid for services provided by a rural
health clinic, as defined by 42 U.S.C. Section 1396d(l)(1), shall assure that a clinic is
reimbursed for 100 percent of reasonable costs incurred by the clinic in rendering ser-
vices to Medicaid recipients.

(g) Subject to Subsection (i), the executive commissioner [Health and Human Servces
Go..miss.on] shall ensure that the rules governing the determination of rates paid for
nursing facility [home] services improve the quality of care by:

(1) providing a program offering incentives for increasing direct care staff and direct
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care wages and benefits, but only to the extent that appropriated funds are available
after money is allocated to base rate reimbursements as determined by the commis-
sion's [Hcalth and Hua i ] nursing facility rate setting
methodologies; and

(2) if appropriated funds are available after money is allocated for payment of
incentive-based rates under Subdivision (1), providing incentives that incorporate the
use of a quality of care index, a customer satisfaction index, and a resolved complaints
index developed by the commission.

(h) The executive commissioner [Health and Human. rvices .......... ] shall ensure
that the rules governing the determination of rates paid for nursing facility [home] ser-
vices provide for the rate component derived from reported liability insurance costs to be
paid only to those facilities [homes] that purchase liability insurance acceptable to the
commission.

(i) The executive commissioner [Health and Hua Ser..... Go-missi.. . shall ensure
that rules governing the incentives program described by Subsection (g)(1):

(1) provide that participation in the program by a nursing facility [home] is volun-
tary;

(2) do not impose on a nursing facility [home] not participating in the program a
minimum spending requirement for direct care staff wages and benefits;

(3) do not set a base rate for a nursing facility [home] participating in the program
that is more than the base rate for a nursing facility [home] not participating in the
program; and

(4) establish a funding process to provide incentives for increasing direct care staff
and direct care wages and benefits in accordance with appropriations provided.

(j) The executive commissioner [Health a..d Hum.. S ...... lissieft] shall adopt
rules governing the determination of the amount of reimbursement or credit for restock-
ing drugs under Section 562.1085, Occupations Code, that recognize the costs of process-
ing the drugs, including the cost of:

(1) reporting the drug's prescription number and date of original issue;

(2) verifying whether the drug's expiration date or the drug's recommended shelf
life exceeds 120 days;

(3) determining the source of payment; and

(4) preparing credit records.

(1) The executive commissioner [commiasion] shall establish a task force to develop the
rules necessary to implement Subsections (i) and (k). The task force must include
representatives of nursing facilities and pharmacists.

(n) The executive commissioner [ecommission] shall ensure that rules governing the de-
termination of rates paid for nursing facility [home] services provide for the reporting of
all revenue and costs, without regard to whether a cost is an allowable cost for
reimbursement under the medical assistance program, except:

(1) as provided by Subsection (h); and

(2) a penalty imposed under this chapter or Chapter 242, Health and Safety Code.

SECTION 4.097. Sections 32.0281(a), (b), (c), and (e), Human Resources Code, are
amended to read as follows:

(a) The executive commissioner []epartmeM] shall by rule describe the process used to
determine payment rates for medical assistance and shall notify providers, consumers,
the Legislative Budget Board, and the Governor's Office of Budget, Planning, and Policy
[govrr' offiee for budget anidplemnngi] of that process.

(b) The executive commissioner [depa]ment shall adopt rules relating to payment
rates that include:

(1) a description of the process used to determine payment rates;
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(2) a description of each cost of living index used in calculating inflation rates and
the procedure for determining the level of inflation used in the executive commis-
sioner's [depvat .. e.s] calculations;

(3) the criteria for desk audits;

(4) the procedure for notifying providers of exclusions and adjustments to reported
expenses, if notification is requested; and

(5) a method of adjusting rates if new legislation, regulations, or economic factors
affect costs.

(c) The commission [depa t - t] shall include in the Title XIX State Medicaid Plan
submitted to the federal government for approval the procedures for making available to
the public the data and methodology used in establishing payment rates.

(e) An interested party may appeal an action taken by the commission [depart-menI
under this section, and an appeal of such action shall be governed by the procedures for
a contested case hearing under Chapter 2001, Government Code. The filing of an appeal
under this section shall not stay the implementation of payment rates adopted by the ex-
ecutive commissioner [depasti.e...] in accordance with commission [its] rules.

SECTION 4.098. Section 32.0282, Human Resources Code, is amended to read as
follows:

Sec. 32.0282. PUBLIC HEARING ON RATES. (a) The commission [departmnt]
shall hold a public hearing to allow interested persons to present comments relating to
proposed payment rates for medical assistance.

(b) The commission [depart ie It shall provide notice of each hearing to the public.

SECTION 4.099. Section 32.0284(a), Human Resources Code, is amended to read as
follows:

(a) In this section, "supplemental [t

[(1) 3mmission" mensthe Helath and Human Sevie Gamsse

[(2) "S pe.menta] hospital payment program" means:

(1) [(A-] the disproportionate share hospitals supplemental payment program
administered according to 42 U.S.C. Section 1396r-4; and

(2) [(-B)] the uncompensated care payment program established under the Texas
Health Care Transformation and Quality Improvement Program waiver issued under
Section 1115 of the federal Social Security Act (42 U.S.C. Section 1315).

SECTION 4.100. Section 32.029, Human Resources Code, is amended to read as
follows:

Sec. 32.029. METHODS OF PAYMENT. (a) The commission [depasrt.en I may pre-
scribe a method of payment for medical assistance claims by establishing a direct vendor
payment program that is administered by the commission [depart et], or by an insur-
ance plan, a hospital or medical service plan, or any other health service plan authorized
to do business in the state, or by a combination of those plans.

(b) The commission [department] may use any fiscal intermediary, method of pay-
ment, or combination of methods it finds most satisfactory and economical. The commis-
sion [de ... me] may make whatever changes it finds necessary from time to time to
administer the program in an economical and equitable manner consistent with simplic-
ity of administration and the best interest of the recipients of medical assistance.

(c) If the commission [departmeft] elects to make direct vendor payments, the pay-
ments shall be made by vouchers and warrants drawn by the comptroller on the proper
account. The commission [depft.ment] shall furnish the comptroller with a list of those
vendors entitled to payments and the amounts to which each is entitled. When the war-
rants are drawn, they must be delivered to the commission [dep tmen ], which shall
supervise the delivery to vendors.

(d) If at any time state funds are not available to fully pay all claims for medical as-
sistance, the executive commissioner [beard] shall prorate the claims.
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(e) The commission [depatrte . t..] or its designee must notify providers of health care
services in clear and concise language of the status of their claims on any claim not paid
or denied within 30 days of receipt by the payor.

SECTION 4.101. Sections 32.0291(a) and (b), Human Resources Code, are amended
to read as follows:

(a) Notwithstanding any other law, the commission [department] may:

(1) perform a prepayment review of a claim for reimbursement under the medical
assistance program to determine whether the claim involves fraud or abuse; and

(2) as necessary to perform that review, withhold payment of the claim for not more
than five working days without notice to the person submitting the claim.

(b) Subject to Section 531.102, Government Code, and notwithstanding any other law,
the commission [depa.rtmnt.] may impose a payment hold on future claims submitted by
a provider.

SECTION 4.102. Sections 32.031(a), (b), (d), and (e), Human Resources Code, are
amended to read as follows:

(a) The commission [department] may accept federal funds for the support of the
medical assistance program and may expend the funds in the manner prescribed by this
chapter or other laws. The expenditures must be made in accordance with appropriate
agreements between the state and the federal government.

(b) The commission [department] may administer and expend state funds appropri-
ated for the program in accordance with commission [its] rules and the provisions of this
chapter.

(d) The executive commissioner [board] is empowered and authorized to pursue the
use of local funds as part of the state share under the Medicaid program as provided by
federal law and regulation.

(e) Public hospitals, including hospitals owned, operated, or leased by a govermnental
entity, including a municipality, county, hospital district, or this state, and specifically
including a state teaching hospital, may transfer funds to the commission [department]
for use as the state share under the Medicaid disproportionate share program.

SECTION 4.103. Section 32.0311, Human Resources Code, is amended to read as
follows:

Sec. 32.0311. DRUG REIMBURSEMENT UNDER CERTAIN PROGRAMS. The com-
mission [department] shall require a recipient of medical assistance to exhaust drug
benefits available under the medical assistance program before reimbursing the recipi-
ent, pharmacist, or other health care provider for drugs purchased by or on behalf of the
recipient under the Kidney Health Care Program or the Children with Special Health
Care Needs [Chronically Il and Disablcd C', ldrn'3]. Services Program.

SECTION 4.104. Section 32.0312, Human Resources Code, is amended to read as
follows:

Sec. 32.0312. REIMBURSEMENT FOR SERVICES ASSOCIATED WITH PREVENT-
ABLE ADVERSE EVENTS. The executive commissioner [of the Health and Human r-
- c c om..ss.on] shall adopt rules regarding the denial or reduction of reimbursement
under the medical assistance program for preventable adverse events that occur in a
hospital setting. In adopting the rules, the executive commissioner:

(1) shall ensure that the commission imposes the same reimbursement denials or
reductions for preventable adverse events as the Medicare program imposes for the
same types of health care-associated adverse conditions and the same types of health
care providers and facilities under a policy adopted by the federal Centers for Medicare
and Medicaid Services;

(2) shall consult an advisory committee on health care quality, if established by the
executive commissioner, to obtain the advice of that committee regarding denial or
reduction of reimbursement claims for any other preventable adverse events that
cause patient death or serious disability in health care settings, including events on
the list of adverse events identified by the National Quality Forum; and
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(3) may allow the commission to impose reimbursement denials or reductions for
preventable adverse events described by Subdivision (2).

SECTION 4.105. Sections 32.0313 and 32.0314, Human Resources Code, are
amended to read as follows:

Sec. 32.0313. INDUCED DELIVERIES OR CESAREAN SECTIONS BEFORE 39TH
WEEK. (a) The commission [departmerAl shall achieve cost savings with improved
outcomes by adopting and implementing quality initiatives that are evidence-based,
tested, and fully consistent with established standards of clinical care and that are
designed to reduce the number of elective or nonmedically indicated induced deliveries
or cesarean sections performed at a hospital on a medical assistance recipient before the
39th week of gestation.

(b) The commission [depattment] shall coordinate with physicians, hospitals, man-
aged care organizations, and the commission's [departmeft's] billing contractor for the
medical assistance program to develop a process for collecting information regarding the
number of induced deliveries and cesarean sections described by Subsection (a) that oc-
cur during prescribed periods.

Sec. 32.0314. REIMBURSEMENT FOR DURABLE MEDICAL EQUIPMENT AND
SUPPLIES. The executive commissioner [of the Health and u . i..s Comnts
siof ] shall adopt rules requiring the electronic submission of any claim for reimburse-
ment for durable medical equipment and supplies under the medical assistance program.

SECTION 4.106. Sections 32.0315 and 32.032, Human Resources Code, are amended
to read as follows:

Sec. 32.0315. FUNDS FOR GRADUATE MEDICAL EDUCATION. (a) Subject to ap-
propriated state funds, the executive commissioner [department] shall establish
procedures and formulas for the allocation of federal medical assistance funds that are
directed to be used to support graduate medical education in connection with the medi-
cal assistance program.

(b) The executive commissioner [deparmen] shall allocate the funds in the manner
the executive commissioner [depa....rten determines most effectively and equitably
achieves the purposes for which those federal funds are received, consistent with the
needs of this state for graduate medical education and the training of resident physi-
cians in accredited residency programs in appropriate fields and specialties, taking into
account other money available to support graduate medical education. In determining
the needs of this state for graduate medical education, the executive commissioner
[dpairtmeAn] shall give primary emphasis to graduate medical education in primary
care specialties and shall also recognize the growth in residency training slots since
1997 in the Lower Rio Grande Valley and other health care shortage areas of this state.

(c) The executive commissioner [departmet] shall consult with the Texas Higher
Education Coordinating Board before adopting or revising a formula under this section.
At the request of the executive commissioner [deparnt]e, the coordinating board shall
provide the executive commissioner [department] with any information the board pos-
sesses to assist the executive commissioner [department] in administering this section.

Sec. 32.032. PREVENTION AND DETECTION OF FRAUD AND ABUSE. The exec-
utive commissioner [department] shall adopt reasonable rules for minimizing the op-
portunity for fraud and abuse, for establishing and maintaining methods for detecting
and identifying situations in which a question of fraud or abuse in the program may ex-
ist, and for referring cases where fraud or abuse appears to exist to the appropriate law
enforcement agencies for prosecution.

SECTION 4.107. Sections 32.0321(a), (b), (c), and (d), Human Resources Code, are
amended to read as follows:

(a) The executive commissioner [department] by rule may require each provider of
medical assistance in a provider type that has demonstrated significant potential for
fraud or abuse to file with the commission [depaAten] a surety bond in a reasonable
amount. The executive commissioner [department] by rule shall require a provider of
medical assistance to file with the commission [departmen ] a surety bond in a reason-
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able amount if the commission [departmen] identifies a pattern of suspected fraud or
abuse involving criminal conduct relating to the provider's services under the medical
assistance program that indicates the need for protection against potential future acts of
fraud or abuse.

(b) The bond under Subsection (a) must be payable to the commission [departnent] to
compensate the commission [departmet] for damages resulting from or penalties or
fines imposed in connection with an act of fraud or abuse committed by the provider
under the medical assistance program.

(c) Subject to Subsection (d) or (e), the executive commissioner [department] by rule
may require each provider of medical assistance that establishes a resident's trust fund
account to post a surety bond to secure the account. The bond must be payable to the
commission [department] to compensate residents of the bonded provider for trust funds
that are lost, stolen, or otherwise unaccounted for if the provider does not repay any de-
ficiency in a resident's trust fund account to the person legally entitled to receive the
funds.

(d) The executive commissioner [department] may not require the amount of a surety
bond posted for a single facility provider under Subsection (c) to exceed the average of
the total average monthly balance of all the provider's resident trust fund accounts for
the 12-month period preceding the bond issuance or renewal date.

SECTION 4.108. Section 32.0322, Human Resources Code, is amended to read as
follows:

Sec. 32.0322. CRIMINAL HISTORY RECORD INFORMATION; ENROLLMENT OF
PROVIDERS. (a) The commission [department] or the office of inspector general
established under Chapter 531, Government Code, may obtain from any law enforce-
ment or criminal justice agency the criminal history record information that relates to a
provider under the medical assistance program or a person applying to enroll as a
provider under the medical assistance program.

(a-1) The criminal history record information the commission [department] and the
office of inspector general are authorized to obtain under Subsection (a) includes crimi-
nal history record information relating to:

(1) a person with a direct or indirect ownership or control interest, as defined by 42
C.F.R. Section 455.101, in a provider of five percent or more; and

(2) a person whose information is required to be disclosed in accordance with 42
C.F.R. Part 1001.

(b) Subject to Subsections (b-1) and (e), the executive commissioner [of-the-Health.
.nd Human Servie.. Go. . . ]s l by rule shall establish criteria for the commission
[departmnt] or the commission's office of inspector general to suspend a provider's bill-
ing privileges under the medical assistance program, revoke a provider's enrollment
under the program, or deny a person's application to enroll as a provider under the
program based on:

(1) the results of a criminal history check;

(2) any exclusion or debarment of the provider from participation in a state or
federally funded health care program;

(3) the provider's failure to bill for medical assistance or refer clients for medical as-
sistance within a 12-month period; or

(4) any of the provider screening or enrollment provisions contained in 42 C.F.R.
Part 455, Subpart E.

(b-i) In adopting rules under this section, the executive commissioner [of-the-Health
and Human Serv;icca . mmis..] shall require revocation of a provider's enrollment or
denial of a person's application for enrollment as a provider under the medical assis-
tance program if the person has been excluded or debarred from participation in a state
or federally funded health care program as a result of:

(1) a criminal conviction or finding of civil or administrative liability for committing
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a fraudulent act, theft, embezzlement, or other financial misconduct under a state or
federally funded health care program; or

(2) a criminal conviction for committing an act under a state or federally funded
health care program that caused bodily injury to:

(A) a person who is 65 years of age or older;

(B) a person with a disability; or

(C) a person under 18 years of age.

(c) As a condition of eligibility to participate as a provider in the medical assistance
program, the executive commissioner [of the Health and H....an ser......
by rule shall:

(1) require a provider or a person applying to enroll as a provider to disclose:

(A) all persons described by Subsection (a-1)(1);

(B) any managing employees of the provider; and

(C) an agent or subcontractor of the provider if:

(i) the provider or a person described by Subsection (a-1)(1) has a direct or
indirect ownership interest of at least five percent in the agent or subcontractor;
or

(ii) the provider engages in a business transaction with the agent or subcontrac-
tor that meets the criteria specified by 42 C.F.R. Section 455.105; and

(2) require disclosure by persons applying for enrollment as providers and provide
for screening of applicants for enrollment in conformity and compliance with the
requirements of 42 C.F.R. Part 455, Subparts B and E.

(d) In adopting rules under this section, the executive commissioner [of- theHealth
and Human Ser-,csc CGmmisson] shall adopt rules as authorized by and in conformity
with 42 C.F.R. Section 455.470 for the imposition of a temporary moratorium on enroll-
ment of new providers, or to impose numerical caps or other limits on the enrollment of
providers, that the commission [departmen ] or the commission's office of inspector gen-
eral[, in anultatitn with .....t....,] determines have a significant potential for
fraud, waste, or abuse.

(e) The commission [department] may reinstate a provider's enrollment under the
medical assistance program or grant a person's previously denied application to enroll as
a provider, including a person described by Subsection (b-i), if the commission [depart-
meftt] finds:

(1) good cause to determine that it is in the best interest of the medical assistance
program; and

(2) the person has not committed an act that would require revocation of a provider's
enrollment or denial of a person's application to enroll since the person's enrollment
was revoked or application was denied, as appropriate.

(f) The commission [department] must support a determination made under Subsec-
tion (e) with written findings of good cause for the determination.

SECTION 4.109. Sections 32.033(b), (d), (e), (f), (g), and (h), Human Resources Code,
are amended to read as follows:

(b) A person who applies for or receives medical assistance shall inform the commis-
sion [department], at the time of application or at any time during eligibility and receipt
of services, of any unsettled tort claim which may affect medical needs and of any
private accident or sickness insurance coverage that is or may become available. A recip-
ient shall inform the commission [depafti..en.J of any injury requiring medical attention
that is caused by the act or failure to act of some other person. An applicant or a recipi-
ent shall inform the commission [depa.men. as required by this subsection within 60
days of the date the person learns of his or her insurance coverage, tort claim, or
potential cause of action. An applicant or [al recipient who knowingly and intentionally
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fails to disclose the information required by this subsection commits a Class C
misdemeanor.

(d) A separate and distinct cause of action in favor of the state is hereby created, and
the commission [departmen ] may, without written consent, take direct civil action in
any court of competent jurisdiction. A suit brought under this section need not be ancil-
lary to or dependent upon any other action.

(e) The commission's [department's] right of recovery is limited to the amount of the
cost of medical care services paid by the commission [departmtent]. Other subrogation
rights granted under this section are limited to the cost of the services provided.

(f) The executive commissioner may waive the commission's [department's] right of
recovery in whole or in part when the executive commissioner finds that enforcement
would tend to defeat the purpose of public assistance.

(g) The commission [departmn-t] may designate an agent to collect funds the commis-
sion [department] has a right to recover from third parties under this section. The com-
mission [depart-ment] shall use any funds collected to pay costs of administering the
medical assistance program.

(h) The executive commissioner [departmen] may adopt rules for the enforcement of
the commission's [its] right of recovery.

SECTION 4.110. Sections 32.034(a) and (b), Human Resources Code, are amended to
read as follows:

(a) The commission [departmen] has authority to adjudicate claims of contested cases
in accordance with Chapter 2001, Government Code. When the commission [depart-
ment] intends to cancel its contract or impose monetary penalties under a contract with
a person providing medical assistance, the commission [department shall give reason-
able notice and an opportunity for hearing if one is requested. The executive commis-
sioner [depafrmnt] shall adopt rules consistent with Chapter 2001, Government Code,
to implement this section, and hearings under this section are contested cases under
that act.

(b) The commission [department] may not terminate a contract during the pendency
of a hearing under this section. The commission [department] may withhold payments
during the pendency of a hearing, but the commission [departmeM] shall pay the with-
held payments and resume contract payments if the final determination is favorable to
the contractor. The commission's [departenta] authority to withhold payments shall be
established by contract.

SECTION 4.111. Section 32.035, Human Resources Code, is amended to read as
follows:

Sec. 32.035. APPEALS. The provisions of Section 31.034 [of-this-cede] governing the
right of appeal of an applicant for or recipient of financial assistance authorized under
Chapter 31 [of this-code] also apply to applicants for medical assistance authorized in
this chapter.

SECTION 4.112. Sections 32.038 and 32.0381, Human Resources Code, are amended
to read as follows:

Sec. 32.038. COLLECTION OF INSURANCE PAYMENTS. (a) The commission
[dep.rtment] may receive directly from an insurance company any payments to which
the commission [department] is entitled under Section 1204.153, Insurance Code.

(b) The executive commissioner [departmen] shall adopt rules to implement this sec-
tion, including rules establishing procedures relating to:

(1) notification to the commission [departmen] that a child receiving benefits under
Chapter 31 or this chapter [Chapter 32 of this code] is covered by an insurance policy
under which the commission [departrment] is eligible to receive direct payments;

(2) claims made by the commission [department] to receive payments under Subsec-
tion (a) [of tis sectio ];

(3) notification to the commission [department] of any change in the status of the
child or the parent; and
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(4) notification to the insurance company that the commission [depa.rtmen.] is to
receive payments under Subsection (a) [of thi .. t.. nI.

(c) Commission [Department] rules relating to the notice prescribed by Subsection
(b)(4) [of this seetion] must require the notice to be attached to the claim for insurance
benefits when the claim is first submitted to the insurance company.

Sec. 32.0381. ICF-IID [IGF--MR] PAYMENT RATES. (a) The executive commissioner
[bord] shall set the payment rates for ICF-IID [1eF--]MR facilities at least annually.

(b) The executive commissioner [board] shall adopt by rule the methodology used by
the executive commissioner [department] in setting payment rates for ICF-IID [I4F-
MR] facilities. The methodology shall clearly define the procedures and methods used in
projecting the costs of economic and efficient facilities and the procedures and methods
used in setting payment rates that reasonably reimburse facilities at each level of care
and in each class of providers, including size categories.

(c) The executive commissioner [board] shall ensure that the methodology used in pro-
jecting costs and setting payment rates and its implementation is the same for state-
operated ICF-IID [&F-MIR] facilities and for private ICF-IID [Ff-M-RI facilities.
Methods used to project costs, including those involving the handling of gifts, grants,
and donations, upper limits on facility and administrative costs, occupancy adjustments,
and in assessing the cost impact of new or revised requirements, must be the same for
state-operated and private facilities.

(d) To the extent allowed by federal law, any differences in methodology or its
implementation between state-operated facilities and private facilities must be stated
explicitly in the rule, must be related to actual differences in the nature of the expenses
incurred by the class of providers, including size categories, and must not favor state-
operated facilities in setting payment rates. When the proposed rule or amendments to
the rule are published for public comment, the executive commissioner must certify that
any differences in methodology between classes of providers, including size categories,
are necessitated by cost structure and will not favor state-operated facilities in the set-
ting of payment rates.

SECTION 4.113. Section 32.039(a)(1), Human Resources Code, is amended to read
as follows:

(1) "Claim" means an application for payment of health care services under Title
XIX of the federal Social Security Act (42 U.S. C. Section 1396 et seq.) that is submit-
ted by a person who is under a contract or provider agreement with the commission
[department].

SECTION 4.114. Sections 32.039(b), (b-1), (c), (d), (e), (0, (g), (h), (i), (j), (k), (1), (m),
(n), (o), (p), (q), (r), (u), (v), (w), and (x), Human Resources Code, are amended to read as
follows:

(b) A person commits a violation if the person:

(1) presents or causes to be presented to the commission [department] a claim that
contains a statement or representation the person knows or should know to be false;

(1-a) engages in conduct that violates Section 102.001, Occupations Code;

(1-b) solicits or receives, directly or indirectly, overtly or covertly any remuneration,
including any kickback, bribe, or rebate, in cash or in kind for referring an individual
to a person for the furnishing of, or for arranging the furnishing of, any item or service
for which payment may be made, in whole or in part, under the medical assistance
program, provided that this subdivision does not prohibit the referral of a patient to
another practitioner within a multispecialty group or university medical services
research and development plan (practice plan) for medically necessary services;

(1-c) solicits or receives, directly or indirectly, overtly or covertly any remuneration,
including any kickback, bribe, or rebate, in cash or in kind for purchasing, leasing, or
ordering, or arranging for or recommending the purchasing, leasing, or ordering of,
any good, facility, service, or item for which payment may be made, in whole or in
part, under the medical assistance program;
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(1-d) offers or pays, directly or indirectly, overtly or covertly any remuneration,
including any kickback, bribe, or rebate, in cash or in kind to induce a person to refer
an individual to another person for the furnishing of, or for arranging the furnishing
of, any item or service for which payment may be made, in whole or in part, under the
medical assistance program, provided that this subdivision does not prohibit the refer-
ral of a patient to another practitioner within a multispecialty group or university
medical services research and development plan (practice plan) for medically neces-
sary services;

(1-e) offers or pays, directly or indirectly, overtly or covertly any remuneration,
including any kickback, bribe, or rebate, in cash or in kind to induce a person to
purchase, lease, or order, or arrange for or recommend the purchase, lease, or order of,
any good, facility, service, or item for which payment may be made, in whole or in
part, under the medical assistance program;

(1-f) provides, offers, or receives an inducement in a manner or for a purpose not
otherwise prohibited by this section or Section 102.001, Occupations Code, to or from a
person, including a recipient, provider, employee or agent of a provider, third-party
vendor, or public servant, for the purpose of influencing or being influenced in a deci-
sion regarding:

(A) selection of a provider or receipt of a good or service under the medical assis-
tance program;

(B) the use of goods or services provided under the medical assistance program;
or

(C) the inclusion or exclusion of goods or services available under the medical as-
sistance program;

(2) is a managed care organization that contracts with the commission [department]
to provide or arrange to provide health care benefits or services to individuals eligible
for medical assistance and:

(A) fails to provide to an individual a health care benefit or service that the orga-
nization is required to provide under the contract with the commission [depart-
ment];

(B) fails to provide to the commission [department] information required to be
provided by law, commission [deparment] rule, or contractual provision;

(C) engages in a fraudulent activity in connection with the enrollment in the or-
ganization's managed care plan of an individual eligible for medical assistance or in
connection with marketing the organization's services to an individual eligible for
medical assistance; or

(D) engages in actions that indicate a pattern of:

(i) wrongful denial of payment for a health care benefit or service that the orga-
nization is required to provide under the contract with the commission [depart
ment]; or

(ii) wrongful delay of at least 45 days or a longer period specified in the contract
with the commission [department], not to exceed 60 days, in making payment for
a health care benefit or service that the organization is required to provide under
the contract with the commission [department]; or

(3) fails to maintain documentation to support a claim for payment in accordance
with the requirements specified by commission [department] rule or medical assis-
tance program policy or engages in any other conduct that a commission [departmen]
rule has defined as a violation of the medical assistance program.

(b-i) A person who commits a violation described by Subsection (b)(3) is liable to the
commission [department] for either the amount paid in response to the claim for pay-
ment or the payment of an administrative penalty in an amount not to exceed $500 for
each violation, as determined by the commission [department].

(c) A person who commits a violation under Subsection (b) is liable to the commission
[department] for:
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(1) the amount paid, if any, as a result of the violation and interest on that amount
determined at the rate provided by law for legal judgments and accruing from the
date on which the payment was made; and

(2) payment of an administrative penalty of an amount not to exceed twice the
amount paid, if any, as a result of the violation, plus an amount:

(A) not less than $5,000 or more than $15,000 for each violation that results in
injury to an elderly person, as defined by Section 48.002(a)(1) [48.002(i)], a [d4is-
ashed] person with a disability, as defined by Section 48.002(a)(8)(A) [4&092(8)XA],
or a person younger than 18 years of age; or

(B) not more than $10,000 for each violation that does not result in injury to a
person described by Paragraph (A).

(d) Unless the provider submitted information to the commission [departmentl for use
in preparing a voucher that the provider knew or should have known was false or failed
to correct information that the provider knew or should have known was false when
provided an opportunity to do so, this section does not apply to a claim based on the
voucher if the commission [departmet] calculated and printed the amount of the claim
on the voucher and then submitted the voucher to the provider for the provider's
signature. In addition, the provider's signature on the voucher does not constitute fraud.
The executive commissioner [department] shall adopt rules that establish a grace period
during which errors contained in a voucher prepared by the commission [department]
may be corrected without penalty to the provider.

(e) In determining the amount of the penalty to be assessed under Subsection (c)(2),
the commission [department] shall consider:

(1) the seriousness of the violation;

(2) whether the person had previously committed a violation; and

(3) the amount necessary to deter the person from committing future violations.

(f) If after an examination of the facts the commission [department] concludes that
the person committed a violation, the commission [department] may issue a preliminary
report stating the facts on which it based its conclusion, recommending that an
administrative penalty under this section be imposed and recommending the amount of
the proposed penalty.

(g) The commission [department] shall give written notice of the report to the person
charged with committing the violation. The notice must include a brief summary of the
facts, a statement of the amount of the recommended penalty, and a statement of the
person's right to an informal review of the alleged violation, the amount of the penalty,
or both the alleged violation and the amount of the penalty.

(h) Not later than the 10th day after the date on which the person charged with com-
mitting the violation receives the notice, the person may either give the commission
[department] written consent to the report, including the recommended penalty, or
make a written request for an informal review by the coinmission [department].

(i) If the person charged with committing the violation consents to the penalty recom-
mended by the commission [department] or fails to timely request an informal review,
the commission [department] shall assess the penalty. The commission [department]
shall give the person written notice of its action. The person shall pay the penalty not
later than the 30th day after the date on which the person receives the notice.

(j) If the person charged with committing the violation requests an informal review as
provided by Subsection (h), the commission [department] shall conduct the review. The
commission [departmefnt] shall give the person written notice of the results of the
review.

(k) Not later than the 10th day after the date on which the person charged with com-
mitting the violation receives the notice prescribed by Subsection (j), the person may
make to the commission [department] a written request for a hearing. The hearing must
be conducted in accordance with Chapter 2001, Government Code.
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(1) If, after informal review, a person who has been ordered to pay a penalty fails to
request a formal hearing in a timely manner, the commission [department] shall assess
the penalty. The commission [department] shall give the person written notice of its
action. The person shall pay the penalty not later than the 30th day after the date on
which the person receives the notice.

(m) Within 30 days after the date on which the commission's [board's] order issued af-
ter a hearing under Subsection (k) becomes final as provided by Section 2001.144,
Government Code, the person shall:

(1) pay the amount of the penalty;

(2) pay the amount of the penalty and file a petition for judicial review contesting
the occurrence of the violation, the amount of the penalty, or both the occurrence of
the violation and the amount of the penalty; or

(3) without paying the amount of the penalty, file a petition for judicial review
contesting the occurrence of the violation, the amount of the penalty, or both the oc-
currence of the violation and the amount of the penalty.

(n) A person who acts under Subsection (m)(3) within the 30-day period may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for placement in an escrow ac-
count; or

(B) giving to the court a supersedeas bond that is approved by the court for the
amount of the penalty and that is effective until all judicial review of the commis-
sion's [department-s] order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the amount of the penalty and is financially unable to give
the supersedeas bond; and

(B) giving a copy of the affidavit to the executive commissioner by certified mail.

(o) If the executive commissioner receives a copy of an affidavit under Subsection
(n)(2), the executive commissioner may file with the court, within five days after the date
the copy is received, a contest to the-affidavit. The court shall hold a hearing on the facts
alleged in'the affidavit as soon as practicable and shall stay the enforcement of the
penalty on finding that the alleged facts are true. The person who files an affidavit has
the burden of proving that the person is financially unable to pay the amount of the
penalty and to give a supersedeas bond.

(p) If the person charged does not pay the amount of the penalty and the enforcement
of the penalty is not stayed, the commission [department] may forward the matter to the
attorney general for enforcement of the penalty and interest as provided by law for legal
judgments. An action to enforce a penalty order under this section must be initiated in a
court of competent jurisdiction in Travis County or in the county in which the violation
was committed.

(q) Judicial review of a commission [department] order or review under this section
assessing a penalty is under the substantial evidence rule. A suit may be initiated by fil-
ing a petition with a district court in Travis County, as provided by Subchapter G,
Chapter 2001, Government Code.

(r) If a penalty is reduced or not assessed, the commission [department] shall remit to
the person the appropriate amount plus accrued interest if the penalty has been paid or
shall execute a release of the bond if a supersedeas bond has been posted. The accrued
interest on amounts remitted by the commission [dWepartment] under this subsection
shall be paid at a rate equal to the rate provided by law for legal judgments and shall be
paid for the period beginning on the date the penalty is paid to the commission [depart-
men ] under this section and ending on the date the penalty is remitted.

(u) Except as provided by Subsection (w), a person found liable for a violation under
Subsection (c) that resulted in injury to an elderly person, as defined by Section
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48.002(a)(1), a [disabledi person with a disability, as defined by Section 48.002(a)(8)(A),
or a person younger than 18 years of age may not provide or arrange to provide health
care services under the medical assistance program for a period of 10 years. The execu-
tive commissioner [departmen I by rule may provide for a period of ineligibility longer
than 10 years. The period of ineligibility begins on the date on which the determination
that the person is liable becomes final.

(v) Except as provided by Subsection (w), a person found liable for a violation under
Subsection (c) that did not result in injury to an elderly person, as defined by Section
48.002(a)(1), a [disabled] person with a disability, as defined by Section 48.002(a)(8)(A),
or a person younger than 18 years of age may not provide or arrange to provide health
care services under the medical assistance program for a period of three years. The exec-
utive commissioner [depart etl by rule may provide for a period of ineligibility longer
than three years. The period of ineligibility begins on the date on which the determina-
tion that the person is liable becomes final.

(w) The executive commissioner [departmet] by rule may prescribe criteria under
which a person described by Subsection (u) or (v) is not prohibited from providing or ar-
ranging to provide health care services under the medical assistance program. The
criteria may include consideration of:

(1) the person's knowledge of the violation;

(2) the likelihood that education provided to the person would be sufficient to
prevent future violations;

(3) the potential impact on availability of services in the community served by the
person; and

(4) any other reasonable factor identified by the executive commissioner
[deartffeftt].
(x) Subsections (b)(1-b) through (1-f) do not prohibit a person from engaging in:

(1) generally accepted business practices, as determined by commission [depart-
ment] rule, including:

(A) conducting a marketing campaign;

(B) providing token items of minimal value that advertise the person's trade
name; and

(C) providing complimentary refreshments at an informational meeting promot-
ing the person's goods or services;

(2) the provision of a value-added service if the person is a managed care organiza-
tion; or

(3) other conduct specifically authorized by law, including conduct authorized by
federal safe harbor regulations (42 C.F.R. Section 1001.952).

SECTION 4.115. Sections 32.042(b), (b-1), (d), (e), (f), (g), and (i), Human Resources
Code, are amended to read as follows:

(b) The state's Medicaid third-party recovery division shall identify state medical as-
sistance recipients who have third-party health coverage or insurance as provided by
this subsection. The commission [department] may:

(1) provide to an insurer Medicaid data tapes that identify medical assistance
recipients and request that the insurer identify each enrollee, beneficiary, subscriber,
or policyholder of the insurer whose rame also appears on the Medicaid data tape; or

(2) request that an insurer provide to the commission [departmeft] identifying in-
formation for each enrollee, beneficiary, subscriber, or policyholder of the insurer.

(b-i) An insurer from which the commission [depan.rtePt] requests information under
Subsection (b) shall provide that information, except that the insurer is only required to
provide the commission [departmnt] with the information maintained under Subsection
(a) by the insurer or made available to the insurer from the plan. A plan administrator
is subject to Subsection (b) and shall provide information under that subsection to the
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extent the information is made available to the plan administrator from the insurer or
plan.

(d) An insurer shall provide the information required under Subsection (b)(1) only if
the commission [depaAtment] certifies that the identified individuals are applicants for
or recipients of services under Medicaid or are legally responsible for an applicant for or
recipient of Medicaid services.

(e) The commission [depertment] shall enter into an agreement to reimburse an
insurer or plan administrator for necessary and reasonable costs incurred in providing
information requested under Subsection (b)(1), not to exceed $5,000 for each data match
made under that subdivision. If the commission [depftment] makes a data match using
information provided under Subsection (b)(2), the commission [department] shall reim-
burse the insurer or plan administrator for reasonable administrative expenses incurred
in providing the information. The reimbursement for information under Subsection
(b)(2) may not exceed $5,000 for initially producing information with respect to a person,
or $200 for each subsequent production of information with respect to the person. The
commission [department] may enter into an agreement with an insurer or plan
administrator that provides procedures for requesting and providing information under
this section. An agreement under this subsection may not be inconsistent with any law
relating to the confidenti4lity or privacy of personal information or medical records. The
procedures agreed to under this subsection must state the time and manner the
procedures take effect.

(f) Information required to be furnished to the commission [department] under this
section is limited to information necessary to determine whether health benefits have
been or should have been claimed and paid under a health insurance policy or plan for
medical care or services received by an individual for whom Medicaid coverage would
otherwise be available.

(g) Information regarding an individual certified to an insurer as an applicant for or
recipient of medical assistance may only be used to identify the records or information
requested and may not violate the confidentiality of the applicant or recipient. The com-
mission [department] shall establish guidelines not later than the date on which the
procedures agreed to under Subsection (e) take effect.

(i) In this section:

(1) "Insurer" means a group hospital service [hcalth services] corporation, a health
maintenance organization, a self-funded or self-insured welfare or benefit plan or
program to the extent the regulation of the plan or program is not preempted by
federal law, and any other entity that provides health coverage in this state through
an employer, union, trade association, or other organization or other source.

(2) "Plan administrator" means a third-party administrator, prescription drug payer
or administrator, pharmacy benefit manager, or dental payer or administrator.

SECTION 4.116. Sections 32.0421(a) and (c), Human Resources Code, are amended
to read as follows:

(a) The commission [department] may impose an administrative penalty on a person
who does not comply with a request for information made under Section 32.042(b).

(c) The enforcement of the penalty may be stayed during the time the order is under
judicial review if the person pays the penalty to the clerk of the court or files a super-
sedeas bond with the court in the amount of the penalty. A person who cannot afford to
pay the penalty or file the bond may stay the enforcement by filing an affidavit in the
manner required by the Texas Rules of Civil Procedure for a party who cannot afford to
file security for costs, subject to the right of the commission [department] to contest the
affidavit as provided by those rules.

SECTION 4.117. Sections 32.0422(a), (j-1), and (k), Human Resources Code, are
amended to read as follows:

(a) In this section, "group[

[(1) "Commission" means the Health ftd Human So s C
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[(2) "ExecUtivccmnsinr" means thexecutiveccmissionar of the Health and
H1 1 aS,.rpi.,1,npnnG

[(8) "Group] health benefit plan" means a plan described by Section 1207.001, In-
surance Code.
(j-i) An individual described by Subsection (e-1) who enrolls in a group health benefit

plan is not ineligible for home and community-based services provided under a Section
1915(c) waiver program or another federal home and community-based services waiver
program solely based on the individual's enrollment in the group health benefit plan,
and the individual may receive those services if the individual is otherwise eligible for
the program. The individual is otherwise limited to the health benefits coverage provided
under the health benefit plan in which the individual is enrolled, and the individual may
not receive any benefits or services under the medical assistance program other than the
premium payment as provided by Subsection (f-1) and, if applicable, waiver program
services described by this subsection.

(k) The commission may not require or permit an individual who is enrolled in a
group health benefit plan under this section to participate in the Medicaid managed care
program under Chapter 533, Government Code[, or a M....a ma... ..... re demon-
stration1 prjc tnde Sete 32.041].

SECTION 4.118. Sections 32.0424(a), (c), and (d), Human Resources Code, are
amended to read as follows:

(a) A third-party health insurer is required to provide to the commission [depart-
ment], on the commission's [department's] request, information in a form prescribed by
the executive commissioner [depa.rtment necessary to determine:

(1) the period during which an individual entitled to medical assistance, the indi-
vidual's spouse, or the individual's dependents may be, or may have been, covered by
coverage issued by the health insurer;

(2) the nature of the coverage; and
(3) the name, address, and identifying number of the health plan under which the

person may be, or may have been, covered.
(c) A third-party health insurer shall respond to any inquiry by the commission

[department] regarding a claim for payment for any health care item or service
reimbursed by the commission [department] under the medical assistance program not
later than the third anniversary of the date the health care item or service was provided.

(d) A third-party health insurer may not deny a claim submitted by the commission
[depa.rtm.en] or the commission's [department~s] designee for which payment was made
under the medical assistance program solely on the basis of the date of submission of the
claim, the type or format of the claim form, or a failure to present proper documentation
at the point of service that is the basis of the claim, if:

(1) the claim is submitted by the commission [department] or the commission's
[department'] designee not later than the third anniversary of the date the item or
service was provided; and

(2) any action by the commission [departmen] or the commission's [department]
designee to enforce the state's rights with respect to the claim is commenced not later
than the sixth anniversary of the date the commission [departmen] or the commis-
sion's [department2s] designee submits the claim.

SECTION 4.119. Section 32.04242, Human Resources Code, is amended to read as
follows:

Sec. 32.04242. PAYOR OF LAST RESORT. The executive commissioner [of-the
Health and Human Se ...Commissin..] shall adopt rules to ensure, to the extent al-
lowed by federal law, that the Medicaid program:

(1) is the payor of last resort; and

(2) provides reimbursement for services, including long-term care services, only if,
and to the extent, other adequate public or private sources of payment are not
available.
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SECTION 4.120. Section 32.0425(a)(1), Human Resources Code, is amended to read
as follows:

(1) "Qualified rehabilitation professional" means a person who:

(A) holds a certification as an assistive technology professional or a rehabilitation
engineering technologist issued by, and is in good standing with, the Rehabilitation
Engineering and Assistive Technology Society of North America, provided that the
requirements for that certification are at least as stringent as the requirements in
effect on January 1, 2009; or

(B) is otherwise qualified to conduct the professional activities of a person who
holds a certification described by Paragraph (A), as determined by rules adopted by
the executive commissioner [of the Hettith mid Human Servies Commissn .].

SECTION 4.121. Sections 32.0425(b) and (c), Human Resources Code, are amended
to read as follows:

(b) The commission [department] may provide medical assistance reimbursement for
the provision of, or the performance of a major modification to, a wheeled mobility
system only if:

(1) the system is delivered to a recipient by a medical assistance provider that is, or
directly employs or contracts with, a qualified rehabilitation professional and that
professional was present and involved in any clinical assessment of the recipient that
is required for obtaining the system; and

(2) at the time the wheeled mobility system is delivered to the recipient, the quali-
fied rehabilitation professional:

(A) is present for and directs a fitting to ensure that the system is appropriate for
the recipient; and

(B) verifies that the system functions relative to the recipient.

(c) The executive commissioner [of the He.th and Human S , ................. ] shall
adopt rules specifying:

(1) the scope, including any required components, of the fitting and verification of
functionality required by Subsection (b);

(2) documentation of the fitting and verification of functionality that must be submit-
ted as part of a claim for reimbursement for the provision or modification of a wheeled
mobility system; and

(3) the appropriate reimbursement methodology for compensating the evaluation
and final fitting services provided by qualified rehabilitation professionals involved in
the provision or modification of wheeled mobility systems.

SECTION 4.122. Sections 32.043(b) and (d), Human Resources Code, are amended to
read as follows:

(b) The public hospital shall acquire goods or services by any procurement method ap-
proved by the commission [Health and HuanaS-rve . .......... ] that provides the
best value to the public hospital. The public hospital shall document that it considered
all relevant factors under Subsection (c) in making the acquisition.

(d) The state auditor or the commission [department] may audit the public hospital's
acquisitions of goods and services to the extent that state money or federal money ap-
propriated by the state is used to acquire the goods and services.

SECTION 4.123. Section 32.044(d), Human Resources Code, is amended to read as
follows:

(d) The executive commissioner [department] with the assistance of [the Health an
Hu..man S.... ,emm--sion .,dl the comptroller shall adopt rules under this section
that allow the public or private hospital to make purchases through group purchasing
programs except when the commission [department] has reason to believe that a better
value is available through another procurement method.

SECTION 4.124. Sections 32.045, 32.046, 32.0461, 32.0462, 32.0463, 32.047, 32.048,
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and 32.049, Human Resources Code, are amended to read as follows:

Sec. 32.045. ENHANCED REIMBURSEMENT. The commission [deart .t..] shall
develop a procedure for:

(1) identifying each service provided under the medical assistance program for
which the state is eligible to receive enhanced reimbursement of costs from the federal
government; and

(2) ensuring that the state seeks the highest level of federal reimbursement avail-
able for each service provided.

Sec. 32.046. SANCTIONS AND PENALTIES RELATED TO THE PROVISION OF
PHARMACY PRODUCTS. (a) The executive commissioner [of the Health and Human
Se_ees Gommission] shall adopt rules governing sanctions and penalties that apply to
a provider who participates in the vendor drug program or is enrolled as a network
pharmacy provider of a managed care organization contracting with the commission
under Chapter 533, Government Code, or its subcontractor and who submits an improper
claim for reimbursement under the program.

(b) The commission [departm-ent] shall notify each provider in the vendor drug
program that the provider is subject to sanctions and penalties for submitting an
improper claim.

Sec. 32.0461. VENDOR DRUG PROGRAM; COMPETITIVE BIDDING. (a) In
consultation and coordination with the State Council on Competitive Government, the
commission [Texfs Department of Health] shall seek competitive bids for the claims
processing function of the vendor drug program. [The departme.t and the Texas Depart
mn of Human~ &evie ma stbmt a bid proposal under this seeto itV h aemi., ...... .. .. . . De entit-

(b) The commission [Txa Department o f Health] shall require any person seeking to
contract for services under this section to comply with competitive bidding procedures
adopted by the executive commissioner [ ].

(c) The commission [Texas Department of Health] may award a contract under this
section to another person only if the department and the State Council on Competitive
Government determine that the provision of services under that contract would be more
cost-effective and the time to process claims under the contract would be the same as or
faster than having employees of the commission [department] continue to process claims.

Sec. 32.0462. VENDOR DRUG PROGRAM; PRICING STANDARD. (a) Notwith-
standing any other provision of state law, the commission [departmen] shall:

(1) consider a nationally recognized, unbiased pricing standard for prescription
drugs in determining reimbursement amounts under the vendor drug program; and

(2) update reimbursement amounts under the vendor drug program at least weekly.

(b) The executive commissioner shall adopt rules implementing this section. In adopt-
ing rules, the executive commissioner shall ensure that implementation of this section
does not adversely affect the amount of federal funds available to the state for providing
benefits under the vendor drug program.

Sec. 32.0463. MEDICATIONS AND MEDICAL SUPPLIES. The executive commis-
sioner [depaftrent] may adopt rules establishing procedures for the purchase and distri-
bution of medically necessary, over-the-counter medications and medical supplies under
the medical assistance program that were previously being provided by prescription if
the executive commissioner [departmeF] determines it is more cost-effective than obtain-
ing those medications and medical supplies through a prescription.

Sec. 32.047. PROHIBITION OF CERTAIN HEALTH CARE SERVICE PROVIDERS.
(a) A person is permanently prohibited from providing or arranging to provide health
care services under the medical assistance program if:

(1) the person is convicted of an offense arising from a fraudulent act under the
program; and

(2) the person's fraudulent act results in injury to an elderly person, as defined by
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Section 48.002(a)(1), a [disabled] person with a disability, as defined by Section
48.002(a)(8)(A), or a person younger than 18 years of age.

(b) The executive commissioner [of the Health and Human Servi ..........±
shall adopt rules for prohibiting a person from participating in the medical assistance
program as a health care provider for a reasonable period, as determined by the execu-
tive commissioner, if the person:

(1) fails to repay overpayments under the program; or

(2) owns, controls, manages, or is otherwise affiliated with and has financial, mana-
gerial, or administrative influence over a provider who has been suspended or
prohibited from participating in the program.

Sec. 32.048. MANAGED CARE INFORMATION AND TRAINING PLAN. (a) Subject
to the availability of funds, the commission [department] shall develop a comprehensive
plan to provide information and training about the requirements of a managed care plan
to recipients of medical assistance, providers of medical assistance, local health and hu-
man services agencies, and other interested parties in each service area in which the
commission provides [depatment plans to, ro.ide] medical assistance through a man-
aged care plan.

(b) The commission [departmen-t] shall include in the comprehensive plan:

(1) [180 days of initial informa and trainIn i a ser- ee area beg.nni.n not
later than the 90th day before the date on which the department plants to begn t
provide feeal asssta.nee thr ouh a manaed a 1 pla ... that se . area.

[(2) additienal] information and training at regular intervals determined by the
commission [depa.rtm.e.]; and

(2) [(-8)] performance measures to evaluate the effectiveness of the information and
training.

(c) In developing the comprehensive plan, the commission [department] shall consult
with the Medicaid medical care advisory committee.

Sec. 32.049. MANAGED CARE CONTRACT COMPLIANCE. (a) The commission
[department] shall review each managed care organization that has contracted with the
commission [departmen] to provide medical assistance to medical assistance recipients
through a managed care plan issued by the organization to determine whether the orga-
nization is prepared to meet its contractual obligations.

(b)(1) The commission [department] shall require each managed care organization
that has contracted with the commission [department] to submit an implementation
plan not later than the 90th day before the date on which the managed care organiza-
tion [4epartment] plans to begin to provide medical assistance through a managed care
plan in a service area. The implementation plan must include:

(A) specific staffing patterns by function for all operations, including enrollment,
information systems, member services, quality improvement, claims management,
case management, and provider and enrollee training; and

(B) specific time frames for demonstrating preparedness for implementation
before the date on which the managed care organization [department] plans to begin
to provide medical assistance through a managed care plan in a service area.

(2) The commission [department] shall respond within 10 working days if the
implementation plan does not adequately meet preparedness guidelines.

(3) The commission [department] shall require each managed care organization
that has contracted with the commission [departmen ] to submit status reports on the
implementation plan not later than the 60th day and the 30th day before the date on
which the managed care organization [department] plans to begin to provide medical
assistance through a managed care plan in a service area and every 30th day after the
managed care organization [department] begins to provide medical assistance through
a managed care plan in a service area until the 180th day of operations.

(c) The commission [departnt.] shall conduct a compliance and readiness review of
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each managed care organization that contracts with the state not later than the 15th
day before the date on which the [department Plaft to b th. enrolmet] process of
enrolling recipients in a managed care plan issued by the managed care organization is
to begin in a service area and again not later than the 15th day before the date on which
the managed care organization [departmet] plans to begin to provide medical assis-
tance through a managed care plan in that [] service area. The review shall include an
on-site inspection and tests of service authorization and claims payment systems, com-
plaint processing systems, and any other process or system required by the contract.

(d) The commission [deprtment] may delay enrollment of medical assistance
recipients in a managed care plan if the review reveals that the managed care organiza-
tion is not prepared to meet its contractual obligations.

SECTION 4.125. Sections 32.050(a), (b), (d), and (e), Human Resources Code, are
amended to read as follows:

(a) At least annually the commission [department] shall identify each individual
receiving medical assistance under the medical assistance program who is eligible to
receive similar assistance under the Medicare program.

(b) The commission [de]tent shall analyze claims submitted for payment for a
service provided under the medical assistance program to an individual identified under
Subsection (a) to ensure that payment is sought first under the Medicare program to the
extent allowed by law.

(d) Except as provided by Subsection (e), a nursing facility, a home health services
provider, or any other similar long-term care services provider that is Medicare-certified
and provides care to individuals who are eligible for Medicare must:

(1) seek reimbursement from Medicare before billing the medical assistance program
for services provided to an individual identified under Subsection (a); and

(2) as directed by the commission [depfartent], appeal Medicare claim denials for
payment services provided to an individual identified under Subsection (a).

(e) A home health services provider is not required to seek reimbursement from
Medicare before billing the medical assistance program for'services provided to a person
who is eligible for Medicare and who:

(1) has been determined as not being homebound; or

(2) meets other criteria determined by the executive commissioner [de a.t..e.].

SECTION 4.126. Section 32.051, Human Resources Code, is amended to read as
follows:

Sec. 32.051. MISDIRECTED BILLING. To the extent authorized by federal law, the
commission [departri.e..] shall develop a procedure for the state to:

(1) match claims for payment for medical assistance provided under the medical as-
sistance program against data available from other entities, including the United
States Department of Veterans Affairs [Administration] and nursing facilities, to
determine alternative responsibility for payment of the claims; and

(2) ensure that the appropriate entity bears the cost of a claim.

SECTION 4.127. Sections 32.052(c) and (d), Human Resources Code, are amended to
read as follows:

(c) In developing and providing services subject to this section, the commission
[departme ] shall:

(1) fully assess a child at the time the child applies for assistance to determine all
appropriate services for the child under the medical assistance program, including
both waiver and nonwaiver services;

(2) ensure that permanency planning is implemented to identify and establish the
family support necessary to maintain a child's permanent living arrangement with a
family;

(3) implement a transition and referral process to prevent breaks in services when a

Ch. 1, § 4.127



84th LEGISLATURE-REGULAR SESSION

child is leaving a medical assistance waiver program or moving between service
delivery systems due to a change in the child's disability status or needs, aging out of
the current delivery system, or moving between geographic areas within the state;

(4) identify and provide core services addressing a child's developmental needs and
the needs of the child's family to strengthen and maintain the child's family;

(5) provide for comprehensive coordination and use of available services and re-
sources in a manner that ensures support for families in keeping their children at
home;

(6) ensure that eligibility requirements, assessments for service needs, and other
components of service delivery are designed to be fair and equitable for all families,
including families with parents who work outside the home; and

(7) provide for a broad array of service options and a reasonable choice of service
providers.

(d) To ensure that services subject to this section are cost neutral and not duplicative
of other services provided under the medical assistance program, the commission [depart-
menl shall coordinate the provision of services subject to this section with services
provided under the Texas Health Steps Comprehensive Care Program.

SECTION 4.128. Sections 32.053(a), (b), (c), (e), (f), (h), and (i), Human Resources
Code, are amended to read as follows:

(a) The commission [department], as an integral part of the medical assistance
program, shall develop and implement a program of all-inclusive care for the elderly
(PACE) in accordance with Section 4802 of the Balanced Budget Act of 1997 (Pub. L. No.
105-33), as amended. The commission [dep .tm.e.] shall provide medical assistance to
a participant in the PACE program in the manner and to the extent authorized by
federal law.

(b) The executive commissioner [of th Health and Human Services " .........
shall adopt rules as necessary to implement this section. In adopting rules, the executive
commissioner shall:

(1) use the Bienvivir Senior Health Services of El Paso initiative as a model for the
program;

(2) ensure that a person is not required to hold a certificate of authority as a health
maintenance organization under Chapter 843, Insurance Code, to provide services
under the PACE program;

(3) ensure that participation in the PACE program is available as an alternative to
enrollment in a Medicaid managed care plan under Chapter 533, Government Code,
for eligible recipients, including recipients eligible for assistance under both the medi-
cal assistance and Medicare programs;

(4) ensure that managed care organizations that contract under Chapter 533,
Government Code, consider the availability of the PACE program when considering
whether to refer a recipient to a nursing facility [home] or other .long-term care facil-
ity; and

(5) establish protocols for the referral of eligible persons to the PACE program.

(c) The commission [dep]ament may not contract with a person to provide services
under the PACE program unless the person:

(1) purchases reinsurance in an amount determined by the commission [depart-
ment] that is sufficient to ensure the person's continued solvency; or

.(2) has the financial resources sufficient to cover expenses in the event of the
person's insolvency.

(e) The Department of Aging and Disability Services and area agencies on aging shall
develop and implement a coordinated plan to promote PACE program sites operating
under this section. The executive commissioner [departmen I shall adopt policies and
procedures, including operating guidelines, to ensure that caseworkers and any other
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appropriate department staff discuss the benefits of participating in the PACE program
with long-term care clients.

(f) The commission [departmnt ] shall consider the PACE program as a community-
based service option under any "Money Follows the Person" demonstration project or
other initiative that is designed to eliminate barriers or mechanisms that prevent or re-
strict the flexible use of funds under the medical assistance program to enable a recipi-
ent to receive long-term services or supports in a setting of the recipient's choice.

(h) The executive commissioner [eommission] shall adopt a standard reimbursement
methodology for the payment of all PACE organizations for purposes of encouraging a
natural increase in the number of PACE program sites throughout the state.

(i) To the extent allowed by the General Appropriations Act, the commission [HIeath
a.d Human 8.... CG..........] may transfer general revenue funds appropriated to
the commission for the medical assistance program to the Department of Aging and Dis-
ability Services to provide PACE services in PACE program service areas to eligible
recipients whose medical assistance benefits would otherwise be delivered as home and
community-based services through the STAR + PLUS Medicaid managed care program
and whose personal incomes are at or below the level of income required to receive
Supplemental Security Income (SSI) benefits under 42 U.S.C. Section 1381 et seq.

SECTION 4.129. Sections 32.054(c), (d), and (e), Human Resources Code, are
amended to read as follows:

(c) In providing dental services under the medical assistance program, the commis-
sion [department] shall:

(1) ensure that a stainless steel crown is not used as a preventive measure;

(2) require a dentist participating in the medical assistance program to document,
through x-rays or other methods established by commission [department] rule, the
dental necessity for a stainless steel crown before the crown is applied;

(3) require a dentist participating in the medical assistance program to comply with
a minimum standard of documentation and recordkeeping for each of the dentist's
patients, regardless of whether the patient's costs are paid privately or through the
medical assistance program;

(4) replace the 15-point system used for determining the dental necessity for
hospitalization and general anesthesia with a more objective and comprehensive
system developed by the commission [depaAmten]; and

(5) take all necessary action to eliminate unlawful acts described by Section 36.002
in the provision of dental services under the medical assistance program, including:

(A) aggressively investigating and prosecuting any dentist who abuses the system
for reimbursement under the medical assistance program; and

(B) conducting targeted audits of dentists whose billing activities under the medi-
cal assistance program are excessive or otherwise inconsistent with the billing
activities of other similarly situated dentists.

(d) In setting reimbursement rates for dental services under the medical assistance
program, the executive commissioner [department] shall:

(1) [rethe thien reet of then spitalization fev iif o datonDeemboer 1, 2000, and
redistribute amounts made atvailable through roduaction of that fcc to other commffonly
billed dental Aypor which a, is ability measura ext

[(2) eliminate the nu~tritional eensltation f~ and redistribte amonhts madcse avail
able throughelifiatin f that fee to other yeoiiinly billeddental serv vxy fr which
adequate aeeetntabilitjineaoaives exist;

[(83)] provide for reimbursement of a behavior management fee only if:

(A) the patient receiving dental treatment has been previously diagnosed with an
intellectual or developmental disability [mn 1 tal reardation.] or -a mental disability
or disorder, and extraordinary behavior management techniques are necessary for
therapeutic dental treatment because of the patient's uncooperative behavior; and
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(B) the dentist includes in the patient's records and on the claim form for
reimbursement a narrative description of:

(i) the specific behavior problem demonstrated by the patient that required the
use of behavior management techniques;

(ii) the dentist's initial efforts to manage the patient's behavior through routine
behavior management techniques; and

(iii) the dentist's extraordinary behavior management techniques subsequently
required to manage the patient's behavior; and

(2) [(4)] redistribute amounts made available through limitation of the behavior
management fee under Subdivision (1) [(-3)] to other commonly billed dental services
for which adequate accountability measures exist.
(e) The commission [deparment] shall develop the minimum standard described by

Subsection (c)(3) in cooperation with the State Board of Dental Examiners.
. SECTION 4.130. Sections 32.055(a) and (c), Human Resources Code, are amended to
read as follows:

(a) The commission [depatn-net] shall develop and implement a catastrophic case
management system to be used in providing medical assistance to persons with cata-
strophic health problems.

(c) The commission [department] shall identify the services to be provided by a case
manager assigned under the system. The services must include assessment of the recip-
ient's needs and coordination of all available medical services and payment options. The
services may include other support services such as:

(1) assistance with making arrangements to receive care from medical facilities;
(2) assistance with travel and lodging in connection with receipt of medical care;
(3) education of the recipient and the recipient's family members regarding the

nature of the recipient's health problems;
(4) referral to appropriate support groups; and
(5) any other service likely to result in better care provided in a cost-effective

manner.
SECTION 4.131. Sections 32.0551 and 32.056, Human Resources Code, are amended

to read as follows:
Sec. 32.0551. OPTIMIZATION OF CASE MANAGEMENT SYSTEMS. The commis-

sion [Halt.h a u n . ,Sr , Co mmissio, shall:

(1) create and coordinate staffing and other administrative efficiencies for case
management initiatives across the commission and health and human services agen-
cies[, as defined by, Seetion 531.001, CGvernment CGdeI; and

(2) optimize federal funding revenue sources and maximize the use of state funding
resources for case management initiatives across the commission and health and hu-
man services agencies.
Sec. 32.056. COMPLIANCE WITH TEXAS HEALTH STEPS COMPREHENSIVE

CARE PROGRAM. The executive commissioner by rule shall develop procedures to
ensure that recipients of medical assistance who are eligible for Texas Health Steps
Comprehensive Care Program comply with the regimen of care prescribed by the [Texas
H]eaR+,tep)l program.

SECTION 4.132. Sections 32.057(a), (b), (c), (d), (e), and (f), Human Resources Code,
are amended to read as follows:

(a) The commission [depaitrment] shall request contract proposals from providers of
disease management programs to provide program services to recipients of medical as-
sistance who:

(1) have a disease or other chronic health condition, such as heart disease,
hemophilia, chronic kidney disease and its medical complications, diabetes, respira-
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tory illness, end-stage renal disease, HIV infection, or AIDS, that the commission
[departmeft] determines is a disease or condition that needs disease management;
and

(2) are not eligible to receive those services under a Medicaid managed care plan.

(b) The commission [departme t ] may contract with a public or private entity to:

(1) write the requests for proposals;

(2) determine how savings will be measured;

(3) identify populations that need disease management;

(4) develop appropriate contracts; and

(5) assist the commission [departmen ] in:

(A) developing the content of disease management programs; and

(B) obtaining funding for those programs.

(c) The executive commissioner [of the Health and Huma.n ...i. C. o 1 on,] by
rule[;] shall prescribe the minimum requirements a provider of a disease management
program must meet to be eligible to receive a contract under this section. The provider
must, at a minimum, be required to:

(1) use disease management approaches that are based on evidence-supported
models, standards of care in the medical community, and clinical outcomes; and

(2) ensure that a recipient's primary care physician and other appropriate specialty
physicians, or registered nurses, advanced practice nurses, or physician assistants
specified and directed or supervised in accordance with applicable law by the recip-
ient's primary care physician or other appropriate specialty physicians, become directly
involved in the disease management program through which the recipient receives
services.

(d) The commission [departmen ] may not award a contract for a disease management
program under this section unless the contract includes a written guarantee of state
savings on expenditures for the group of medical assistance recipients covered by the
program.

(e) The commission [department] may enter into a contract under this section with a
comprehensive hemophilia diagnostic treatment center that receives funding through a
maternal and child health services block grant under Section 501(a)(2), Social Security
Act (42 U.S.C. Section 701(a)(2) [Seetion-qel]), and the center shall be considered a dis-
ease management provider.

(f) Directly or through a provider of a disease management program that enters into a
contract with the commission [department under this section, the commission [depart
ment] shall, as appropriate and to the extent possible without cost to the state:

(1) identify recipients of medical assistance under this chapter or, at the discretion
of the commission [department], enrollees in the child health plan under Chapter 62,
Health and Safety Code, who are eligible to participate in federally funded disease
management research programs operated by research-based disease management
providers; and

(2) assist and refer eligible persons identified by the commission [department]
under Subdivision (1) to participate in the research programs described by Subdivision
(1).

SECTION 4.133. Sections 32.058(a) and (g), Human Resources Code, are amended to
read as follows:

(a) In this section:

(1) "Department" means the Department of Aging and Disability Services.

(2) "Medical[, "medieal] assistance waiver program" means a program operated
[administered] by the Department of Aging and Disability Services, other than the
Texas home living waiver program, that provides services under a waiver granted in
accordance with 42 U.S.C. Section 1396n(c).
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(g) The executive commissioner [of thealonth and Huma S... -e Gm mm . .. n] may
adopt rules to implement Subsections (d), (e), and (f).

SECTION 4.134. Section 32.059, Human Resources Code, is amended to read as
follows:

Sec. 32.059. USE OF RESPIRATORY THERAPISTS FOR RESPIRATORY
THERAPY SERVICES. The executive commissioner [depaftten] by rule shall require
that respiratory therapy services for ventilator-dependent persons furnished as part of a
plan of care under this chapter be provided by a respiratory care practitioner [therapist]
authorized to practice respiratory care under Chapter 604, Occupations Code, when:

(1) respiratory therapy is determined by the recipient's treating physician to be the
most effective method of treatment; and

(2) the use of a respiratory care practitioner [therapist is practicable and cost-
neutral or cost-effective.

SECTION 4.135. Section 32.061, Human Resources Code, is amended to read as
follows:

Sec. 32.061. COMMUNITY ATTENDANT SERVICES PROGRAM. (a) Any home
and community-based services that the commission [department] provides under Section
1929, Social Security Act (42 U.S.C. Section 1396t) and its subsequent amendments to
functionally disabled individuals who have income that exceeds the limit established by
federal law for Supplemental Security Income (SSI) (42 U.S.C. Section 1381 et seq.) and
its subsequent amendments shall be provided through the community attendant ser-
vices program.

(b) In determining an applicant's eligibility for home and community-based services
described by Subsection (a), the commission [deartment] shall exclude $20 of unearned
or earned income from the applicant's monthly income.

SECTION 4.136. Sections 32.062(a) and (c), Human Resources Code, are amended to
read as follows:

(a) The following are not admissible as evidence in a civil action:

(1) any finding by the Department of Aging and Disability Services [departiner]
that an institution licensed under Chapter 242, Health and Safety Code, has violated
a standard for participation in the medical assistance program under this chapter; or

(2) the fact of the assessment of a monetary penalty against an institution under
Section 32.021 or the payment of the penalty by an institution[,-or

[(8) any ifGormatto b the de .rtment and a....... facility
under 5on 681.912, Go ....... nt CodeI.

(c) Notwithstanding any other provision of this section, evidence described by Subsec-
tion (a) is admissible as evidence in a civil action only if:

(1) the evidence relates to a material violation of this chapter or a rule adopted
under this chapter or assessment of a monetary penalty with respect to:

(A) the particular incident and the particular individual whose personal injury is
the basis of the claim being brought in the civil action; or

(B) a finding by the Department of Aging and Disability Services [depatf-e-Ant]
that directly involves substantially similar conduct that occurred at the institution
within a period of one year before the particular incident that is the basis of the
claim being brought in the civil action; [atd]

(2) the evidence of a material violation has been affirmed by the entry of a final
adjudicated and unappealable order of the Department of Aging and Disability Ser-
vices [deparmefnt] after formal appeal; and

(3) the record is otherwise admissible under the Texas Rules of Evidence.

SECTION 4.137. Section 32.063, Human Resources Code, is amended to read as
follows:
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Sec. 32.063. THIRD-PARTY BILLING VENDORS. (a) A third-party billing vendor
may not submit a claim with the commission [dep .ment.] for reimbursement on behalf
of a provider of medical services under the medical assistance program unless the
vendor has entered into a contract with the commission [de,.rtment] authorizing that
activity.

(b) To the extent practical, the contract shall contain provisions comparable to the
provisions contained in contracts between the commission [department] and providers of
medical services, with an emphasis on provisions designed to prevent fraud or abuse
under the medical assistance program. At a minimum, the contract must require the
third-party billing vendor to:

(1) provide documentation of the vendor's authority to bill on behalf of each provider
for whom the vendor submits claims;

(2) submit a claim in a manner that permits the commission [departmen ] to identify
and verify the vendor, any computer or telephone line used in submitting the claim,
any relevant user password used in submitting the claim, and any provider number
referenced in the claim; and

(3) subject to any confidentiality requirements imposed by federal law, provide the
commission [departmn et], the office of the attorney general, or authorized representa-
tives with:

(A) access to any records maintained by the vendor, including original records
and records maintained by the vendor on behalf of a provider, relevant to an audit
or investigation of the vendor's services or another function of the commission
[departmenti or office of the attorney general relating to the vendor; and

(B) if requested, copies of any records described by Paragraph (A) at no charge to
the commission [departmen ], the office of the attorney general, or authorized
representatives.

(c) On receipt of a claim submitted by a third-party billing vendor, the commission
[department shall send a remittance notice directly to the provider referenced in the
claim. The notice must:

(1) include detailed information regarding the claim submitted on behalf of the
provider; and

(2) require the provider to review the claim for accuracy and notify the commission
[ e....ent] promptly regarding any errors.

(d) The commission [department] shall take all action necessary, including any
modifications of the commission's [department's] claims processing system, to enable the
commission [department] to identify and verify a third-party billing vendor submitting a
claim for reimbursement under the medical assistance program, including identification
and verification of any computer or telephone line used in submitting the claim, any rel-
evant user password used in submitting the claim, and any provider number referenced
in the claim.

(e) The commission [department] shall audit each third-party billing vendor subject to
this section at least annually to prevent fraud and abuse under the medical assistance
program.

SECTION 4.138. Section 32.064(a), Human Resources Code, is amended to read as

follows:

(a) To the extent permitted under Title XIX, Social Security Act (42 U.S.C. Section
1396 et seq.), as amended, and any other applicable law or regulations, the executive
commissioner [Health and Human S n shall adopt provisions requir-
ing recipients of medical assistance to share the cost of medical assistance, including
provisions requiring recipients to pay:

(1) an enrollment fee;

(2) a deductible; or

(3) coinsurance or a portion of the plan premium, if the recipients receive medical
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assistance under the Medicaid managed care program under Chapter 533, Govern-
ment Code[, ora Medieaid managead erdmotration proe tide 3et 2.041].

SECTION 4.139. Section 32.0641, Human Resources Code, is amended to read as
follows:

Sec. 32.0641. RECIPIENT ACCOUNTABILITY PROVISIONS; COST-SHARING
REQUIREMENT TO IMPROVE APPROPRIATE UTILIZATION OF SERVICES. (a) To
the extent permitted under and in a manner that is consistent with Title XIX, Social Se-
curity Act (42 U.S.C. Section 1396 et seq.) and any other applicable law or regulation or
under a federal waiver or other authorization, the executive commissioner [of-the-Healt
and Human Services .......... ] shall adopt, after consulting with the Medicaid and
CHIP Quality-Based Payment Advisory Committee established under Section 536.002,
Government Code, cost-sharing provisions that encourage personal accountability and
appropriate utilization of health care services, including a cost-sharing provision ap-
plicable to a recipient who chooses to receive a nonemergency medical service through a
hospital emergency room.

(b) The commission [depar]meA] may not seek a federal waiver or other authoriza-
tion under this section that would:

(1) prevent a Medicaid recipient who has a condition requiring emergency medical
services from receiving care through a hospital emergency room; or

(2) waive any provision under Section 1867, Social Security Act (42 U.S.C. Section
1395dd).

SECTION 4.140. Section 32.067(b), Human Resources Code, is amended to read as
follows:

(b) The commission [depa-rtment] shall assure that any agency licensed to provide
home health services under Chapter 142, Health and Safety Code, and not only a certi-
fied agency licensed under that chapter, may provide home health services to individuals
enrolled in the Texas Health Steps Comprehensive Care Program.

SECTION 4.141. Section 32.068(c), Human Resources Code, is amended to read as
follows:

(c) The executive commissioner [of the Health and Human Serv ees ,omm ._ shall
adopt rules necessary to implement this section. The executive commissioner may by
rule adopt limited exceptions to the requirements of this section.

SECTION 4.142. Section 32.069, Human Resources Code, is amended to read as
follows:

Sec. 32.069. CHRONIC KIDNEY DISEASE MANAGEMENT INITIATIVE. A
provider of disease management programs under Section 32.057 [32.09, a added b.
Chapter 208, Ats of the 78th Legislature, Regular Seon, 2008,] shall develop a
program to provide screening for and diagnosis and treatment of chronic kidney disease
and its medical complications under the medical assistance program. The program must
use generally recognized clinical practice guidelines and laboratory assessments that
identify chronic kidney disease on the basis of impaired kidney function or the presence
of kidney damage.

SECTION 4.143. Section 32.070, Human Resources Code, is amended to read as
follows:

Sec. 32.070. AUDITS OF PROVIDERS. (a) In this section, "provider" means an indi-
vidual, firm, partnership, corporation, agency, association, institution, or other entity
that is or was approved by the commission [departmen I to provide medical assistance
under contract or provider agreement with the commission [,epa...ea.].

(b) The executive commissioner [of the Health and Human S... i Cm.......]
shall adopt rules governing the audit of providers in the medical assistance program.

(c) The rules must:

(1) provide that the agency conducting the audit must notify the provider, and the
provider's corporate headquarters, if the provider is a pharmacy that is incorporated,
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of the impending audit not later than the seventh day before the date the field audit
portion of the audit begins;

(2) limit the period covered by an audit to three years;

(3) provide that the agency conducting the audit must accommodate the provider's
schedule to the greatest extent possible when scheduling the field audit portion of the
audit;

(4) require the agency conducting the audit to conduct an entrance interview before
beginning the field audit portion of the audit;

(5) provide that each provider must be audited under the same standards and
parameters as other providers of the same type;

(6) provide that the audit must be conducted in accordance with generally accepted
government auditing standards issued by the Comptroller General of the United
States or other appropriate standards;

(7) require the agency conducting the audit to conduct an exit interview at the close
of the field audit portion of the audit with the provider to review the agency's initial
findings;

(8) provide that, at the exit interview, the agency conducting the audit shall:

(A) allow the provider to:

(i) respond to questions by the agency;

(ii) comment, if the provider desires, on the initial findings of the agency; and
(iii) correct a questioned cost by providing additional supporting documentation

that meets the auditing standards required by Subdivision (6) if there is no indica-
tion that the error or omission that resulted in the questioned cost demonstrates
intent to commit fraud; and

(B) provide to the provider a preliminary audit report and a copy of any document
used to support a proposed adjustment to the provider's cost report;

(9) permit the provider to produce documentation to address any exception found
during an audit not later than the 10th day after the date the field audit portion of the
audit is completed;

(10) provide that the agency conducting the audit shall deliver a draft audit report
to the provider not later than the 60th day after the date the field audit portion of the
audit is completed;

(11) permit the provider to submit to the agency conducting the audit a written
management response to the draft audit report or to appeal the findings in the draft
audit report not later than the 30th day after the date the draft audit report is
delivered to the provider;

(12) provide that the agency conducting the audit shall deliver the final audit report
to the provider not later than the 180th day after the date the field audit portion of
the audit is completed or the date on which a final decision is issued on an appeal
made under Subdivision (13), whichever is later; and

(13) establish an ad hoc review panel, composed of providers practicing or doing
business in this state appointed by the executive commissioner [of the Health and Hu-
man Ser-iee Commissio], to administer an informal process through which:

(A) a provider may obtain an early review of an audit report or an unfavorable
audit finding without the need to obtain legal counsel; and

(B) a recommendation to revise or dismiss an unfavorable audit finding that is
found to be unsubstantiated may be made by the review panel to the agency,
provided that the recommendation is not binding on the agency.

(d) This section does not apply to a computerized audit conducted using the Medicaid
Fraud Detection [Audi] System or an audit or investigation of fraud and abuse
conducted by the Medicaid fraud control unit of the office of the attorney general, the of-

Ch. 1, § 4.143



84th LEGISLATURE-REGULAR SESSION

fice of the state auditor, the office of the inspector general, or the Office of Inspector Gen-
eral in the United States Department of Health and Human Services.

SECTION 4.144. Sections 32.071(a), (c), (d), (e), (f), and (g), Human Resources Code,
are amended to read as follows:

(a) The commission [department] shall develop and implement a comprehensive medi-
cal assistance education campaign for recipients and providers to ensure that care is
provided in such a way as to improve patient outcomes and maximize cost-effectiveness.
The commission [department] shall ensure that educational information developed
under this section is demographically relevant and appropriate for each recipient or
provider to whom the information is provided.

(c) The commission [department] shall evaluate whether certain risk groups may
disproportionately increase their appropriate use of the health care system as a result of
targeted elements of an education campaign. If the commission [departTnt] determines
that certain risk groups will respond with more appropriate use of the system, the com-
mission [departmefnt] shall develop and implement the appropriate targeted educational
elements.

(d) The commission [department] shall develop a system for reviewing recipient pre-
scription drug use and educating providers with respect to that drug use in a manner
that emphasizes reducing inappropriate prescription drug use and the possibility of
adverse drug interactions.

(e) The commission [departmet] shall coordinate the medical assistance education
campaign with area health education centers, federally qualified health centers, as
defined by 42 U.S.C. Section 1396d(l)(2)(B), and other stakeholders who use public funds
to educate recipients and providers about the health care system in this state. The com-
mission [department] shall make every effort to maximize state funds by working
through these partners to maximize receipt of additional federal funding for administra-
tive and other costs.

(f) The commission [department] shall coordinate with other state and local agencies
to ensure that community-based health workers, health educators, state eligibility deter-
mination employees who work in hospitals and other provider locations, and promoters
are used in the medical assistance education campaign, as appropriate.

(g) The commission [department] shall ensure that all state agencies that work with
recipients, all administrative persons who provide eligibility determination and enroll-
ment services, and all service providers use the same curriculum for recipient and
provider education, as appropriate.

SECTION 4.145. Section 32.072(b), Human Resources Code, is amended to read as
follows:

(b) The commission [department] may require an ophthalmologist or therapeutic op-
tometrist selected as provided by this section by a recipient of medical assistance who is
otherwise required to have a primary care physician or other gatekeeper or health care
coordinator to forward to the recipient's physician, gatekeeper, or health care coordina-
tor information concerning the eye health care services provided to the recipient.

SECTION 4.146. Sections 32.073(b) and (c), Human Resources Code, are amended to
read as follows:

(b) The commission [Honath and Humani Serv s ...... 0 o.. . shall ensure that any
health information technology used by the commission or any entity acting on behalf of
the commission in the medical assistance program conforms to standards required under
federal law.

(c) Not later than the second anniversary of the date national standards for electronic
prior authorization of benefits are adopted, the commission [Health and 4 n Sar.ccs
Gommissin] shall require a health benefit plan issuer participating in the medical as-
sistance program or the agent of the health benefit plan issuer that manages or
administers prescription drug benefits to exchange prior authorization requests electroni-
cally with a prescribing provider participating in the medical assistance program who
has electronic prescribing capability and who initiates a request electronically.
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SECTION 4.147. Section 32.074(b), Human Resources Code, is amended to read as
follows:

(b) The commission [depa.t..nt] shall ensure that each Medicaid recipient enrolled
in a home and community-based services waiver program that includes a personal emer-
gency response system as a service has access to a personal emergency response system,
if necessary, without regard to the recipient's access to a landline telephone.

SECTION 4.148. Section 32.075(c), Human Resources Code, is amended to read as
follows:

(c) The commission [department] shall provide employment assistance and supported
employment to participants in the waiver programs identified in Subsection (b).

SECTION 4.149. Section 32.201(1), Human Resources Code, is amended to read as
follows:

(1) "Electronic health record" means electronically originated and maintained health
and claims information regarding the health status of an individual that may be
derived from multiple sources and includes the following core functionalities:

(A) a patient health and claims information or data entry function to aid with
medical diagnosis, nursing assessment, medication lists, allergy recognition,
demographics, clinical narratives, and test results;

(B) a results management function that may include computerized laboratory test
results, diagnostic imaging reports, interventional radiology reports, and automated
displays of past and present medical or laboratory test results;

(C) a computerized physician order entry of medication, care orders, and ancillary
services;

(D) clinical decision support that may include electronic reminders and prompts
to improve prevention, diagnosis, and management; and

(E) electronic communication and connectivity that allows online communication:

(i) among physicians and health care providers; and

(ii) among the commission [Hcealth and Hum. Services. ... o.......], the
operating agencies, and participating providers.

SECTION 4.150. Sections 32.202(a) and (b), Human Resources Code, are amended to
read as follows:

(a) To the extent allowed by federal law, the executive commissioner may adopt rules
allowing the commission [Health and Human ServAcs C1 nissin] to permit, facilitate,
and implement the use of health information technology for the medical assistance
program to allow for electronic communication among the commission, the operating
agencies, and participating providers for:

(1) eligibility, enrollment, verification procedures, and prior authorization for health
care services or procedures covered by the medical assistance program, as determined
by the executive commissioner, including diagnostic imaging;

(2) the update of practice information by participating providers;

(3) the exchange of recipient health care information, including electronic prescrib-
ing and electronic health records;

(4) any document or information requested or required under the medical assis-
tance program by the commission [Haath and H.. uma 1 , &Se.. - s , m C......], the
operating agencies, or participating providers; and

(5) the enhancement of clinical and drug information available through the vendor
drug program to ensure a comprehensive electronic health record for recipients.

(b) If the executive commissioner determines that a need exists for the use of health
information technology in the medical assistance program and that the technology is
cost-effective, the commission [Health and Human S..vwc-s ommsson] may, for the
purposes prescribed by Subsection (a):
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(1) acquire and implement the technology; or

(2) evaluate the feasibility of developing and, if feasible, develop[;] the technology
through the use or expansion of other systems or technologies the commission uses for
other purposes, including[:

[(A) the technologies used in the pilot prga mplem~ented un~der Seetion
581.1063, CovrnmntGde; and

[(-)] the health passport developed under Section 266.006, Family Code.

SECTION 4.151. Section 32.252, Human Resources Code, is amended to read as
follows:

Sec. 32.252. PARTNERSHIP FOR LONG-TERM CARE PROGRAM. The partner-
ship for long-term care program is administered as part of the medical assistance
program by the commission [de a tme.] with the assistance of the Texas Department
of Insurance. The program must be consistent with provisions governing the expansion
of a state long-term care partnership program established under the federal Deficit
Reduction Act of 2005 (Pub. L. No. 109-171).

SECTION 4.152. Sections 32.253(b) and (c), Human Resources Code, are amended to
read as follows:

(b) The commission [depatrtent] may not consider the resources of an individual who
has used all or part of the individual's benefits under an approved plan to the extent
those resources are the subject of a dollar-for-dollar asset disregard in determining:

(1) eligibility for medical assistance under the medical assistance program;

(2) the amount of medical assistance provided; or

(3) any subsequent recovery by this state from the individual's estate for medical
assistance provided to the individual.

(c) The commission [de..t..en I may not provide to an individual eligible for medical
assistance under this section those medical assistance services covered under the medi-
cal assistance program that are also covered by the individual's benefits under the ap-
proved plan until the individual has fully exhausted the individual's benefits under the
plan.

SECTION 4.153. Sections 32.254 and 32.255, Human Resources Code, are amended
to read as follows:

Sec. 32.254. RECIPROCAL AGREEMENTS. The commission [de at..e..t] may
enter into reciprocal agreements with other states to extend asset protection to a resi-
dent of this state who purchased a long-term care benefit plan in another state that has
a substantially similar asset disregard program.

Sec. 32.255. TRAINING; INFORMATION AND TECHNICAL ASSISTANCE. The
commission [Health and Human e . .. ,om........ shall provide information and
technical assistance to the Texas Department of Insurance regarding that department's
role in ensuring that each individual who sells a long-term care benefit plan under the
partnership for long-term care program receives training and demonstrates evidence of
an understanding of these plans as required by Section 1651.105, Insurance Code. The
training must satisfy the training requirements imposed under the provisions governing
the expansion of a state long-term care partnership program established under the
federal Deficit Reduction Act of 2005 (Pub. L. No. 109-171).

SECTION 4.154. Sections 33.0005 and 33.0006, Human Resources Code, are
amended to read as follows:

Sec. 33.0005. DEFINITIONS. In this chapter:

(1) "Commissioner" means the commissioner of agriculture.

(1-a) "Department" means the Department of Agriculture [

[(A) with respeet to the food stm prgrm the Heftith and uman Sevie
eofflflasief; tnd
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[(B) with respcct to any osther ntriftionlassistance progra oscal ntotritio 1
prga listed inSbivso (8), the Heath and Humanj Service Gll.p~na

thcagencyof this state that operates the p , as applable] .

(2) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission[, or the chief adinistrative oficer.. of fn a c or this
state operapting

5 a nu tr itionial assistance~ proama", as applicable].

(3) "Supplemental nutrition assistance program" and "SNAP" mean the program
operated pursuant to 7 U.S.C. Section 2011 et seq. ["Nutritional assistance program"

nutrition program" inclue . -,e followin prgr s uho ized by federala;thtpro it nutritional assitace tanedy individu~als in this statet:

[(A,) the food stamp p..... ]am

[(B) the child and adult care food program;t
W() the summ..er food ser vice p1ora

[(D) the food distributiol lo'am,

[(E) themergnc food assistanprog~am, and

[(F) the commodity supplemental food program
Sec. 33.0006. OPERATION OF SNAP [OODD STAMP PRGRAM]. The commission

[Hiealth and Humn Seies oreistib operates the supplemental nutrition assis-
tance [food-stamp] program.

SECTION 4.155. Section 33.002, Human Resources Code, is amended to read as
follows:

Sec. 33.002. DISTRIBUTION OF COMMODITIES AND SNA-P BENEFITS [FGOf)
STAMPS] - (a) The department is responsible for the distribution of commodities and the
commission is responsible for the distribution of supplemental nutrition assistance
program benefits [food-statmps] allocated respectively to the department and the commis-
sion by the federal government.

(b) The department and commission may enter into agreements with federal agencies
that are required as a prerequisite to the allocation of the commodities or supplemental
nutrition assistance program benefits [food stamps]. The department and commission
may enter into agreements with eleemosynary institutions, schools, and other eligible
agencies and recipients of the commodities and supplemental nutrition assistance
program benefits [food stamps]. The department [administer..in the distribution of
federal surplus omodts other..d esurce. - may cooperate with a municipality or
county as necessary to properly administer the [that] distribution of federal surplus com-
modities and other resources for which the department is responsible.

(c) The department and the executive commissioner, as applicable, shall establish poli-
cies and rules that will ensure the widest and most efficient distribution of the commodi-
ties and supplemental nutrition assistance program benefits [food stamps] to those
eligible to receive them.

(d) The commission [department] shall continually monitor the expedited issuance of
supplemental nutrition assistance program [food stamp] benefits to ensure that each
regibn in the state complies with federal regulations and that those households eligible
for expedited issuance are identified, processed, and certified within the timeframes
prescribed within the federal regulations.

(e) The commission [department] shall screen all applicants for expedited issuance of
supplemental nutrition assistance program benefits on a priority basis within one work-
ing day. Applicants who meet the federal criteria for expedited issuance and have an im-
mediate need for food assistance shall receive those benefits [either a Manual
Adithoztn to Purchasc card or thc immediate issuance of food stamp cobdpons within
one working day.

(f) The commission [department] shall conspicuously post in each local supplemental
nutrition assistance program benefits [food -stamp] office a notice of the availability of
and procedure for applying for expedited issuance.
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(g) The commission [department] may, within federal limits, modify the one-day
screening and service delivery requirements prescribed by Subsection (e) if the commis-
sion [department] determines that the modification is necessary to reduce fraud in the
supplemental nutrition assistance [food stamp] program.

SECTION 4.156. Sections 33.0021(a) and (c), Human Resources Code, are amended
to read as follows:

(a) The commission [dep.rtment] shall develop general informational materials that
contain eligibility guidelines for supplemental nutrition assistance program benefits
under this chapter and that clearly and simply explain the process for applying for
benefits, as well as indicate the availability of expedited benefits [f.d-statps] , the exis-
tence of toll-free telephone hotlines, and the existence of a procedure in each region to
handle complaints. These informational materials shall be nonpromotional in nature.

(c) The commission [department] shall distribute the materials to community action
agencies, legal services offices, and emergency food programs and other programs likely
to have contact with potential applicants.

SECTION 4.157. Section 33.0023, Human Resources Code, is amended to read as
follows:

Sec. 33.0023. SNAP [FOOD STAMP] INFORMATION MATCHING SYSTEM. (a) To
detect and prevent fraud in the supplemental nutrition assistance [food stan p] program,
the commission [depantment], through the use of a computerized matching system, shall
compare at least semiannually commission [departmen ] information relating to supple-
mental nutrition assistance program benefits [food-stamp] transactions and redemptions
by benefits recipients [of food- stamp-sl and retailers with information obtained from the
comptroller and other appropriate state agencies relating to those recipients and
retailers.

(b) The commission [departmen], the comptroller, and the appropriate agencies shall
take all necessary measures to protect the confidentiality of information provided under
this section, in compliance with all existing state and federal privacy guidelines.

(c) In this section, "retailer" means a business approved for participation in the
supplemental nutrition assistance [food-stamp program.

SECTION 4.158. Section 33.003(a), Human Resources Code, is amended to read as
follows:

(a) The department may establish distribution districts and employ distributing
agents or may make other arrangements necessary to provide for the efficient distribu-
tion of commodities [and foo .... po].

SECTION 4.159. Section 33.004, Human Resources Code, is amended to read as
follows:

Sec. 33.004. COMMODITY DISTRIBUTION PROGRAM ADVISORY BOARDS.
(a) The department may establish state or district-level advisory boards to facilitate the
operations of the commodity distribution program [or food stamp progra ns].

(b) The advisory boards shall be of the size, membership, and experience that the [ex-
eetitie] commissioner determines to be essential for the accomplishment of the purposes
of this chapter and not in conflict with or duplicative of other laws on this subject.

SECTION 4.160. Section 33.006, Human Resources Code, is amended to read as
follows:

Sec. 33.006. HANDLING CHARGES. (a) The department may assess reasonable
handling charges against the recipients of commodities [or food stamps] to cover the cost
of distribution. The total operation must be conducted on a nonprofit basis.

(b) The department shall make the assessments at the times and in the amounts that
it considers necessary for the proper administration of the commodity distribution
program [programs]. However, the assessments must be uniform in each distribution
district and may not exceed $1 per recipient per year.

SECTION 4.161. Section 33.008, Human Resources Code, is amended to read as
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follows:
Sec. 33.008. SALE OF USED COMMODITY CONTAINERS. The department may

sell used commodity containers. Proceeds from the sales in each distribution district
shall be deposited in the general revenue [........ distribut i.o fund [and .sfe r the

SECTION 4.162. Section 33.011, Human Resources Code, is amended to read as
follows:

Sec. 33.011. PROHIBITED ACTIVITIES; PENALTIES. (a) A person commits an of-
fense if the person knowingly uses, alters, or transfers a supplemental nutrition assis-
tance program electronic [food- tamp] benefit transfer card [permits] in any manner not
authorized by law. An offense under this subsection is a Class A misdemeanor if the
value of the supplemental nutrition assistance program electronic [food- tamp] benefit
transfer card [permits] is less than $200 and a felony of the third degree if the value [of
the fbed stamp benefit perits] is $200 or more.

(b) A person commits an offense if the person knowingly possesses a supplemental
nutrition assistance program electronic [food-stamp] benefit transfer card [perm9ts] when
not authorized by law to possess the card [them], knowingly redeems supplemental
nutrition assistance program benefits [fcod stamp benefit pemis... ] when not authorized
by law to redeem them, or knowingly redeems supplemental nutrition assistance program
benefits [food stamp benefit pcrmits] for purposes not authorized by law. An offense
under this subsection is a Class A misdemeanor if the value of the supplemental nutri-
tion assistance program electronic benefit transfer card possessed, or the program benefits
redeemed, [food stamp betnefit permts] is less than $200 and a felony of the third degree
if the value of the supplemental nutrition assistance program electronic benefit transfer
card possessed, or the program benefits redeemed, [food stamp benefit permits] is $200 or
more.

[(e) A persef. eomt an. efeei the peso knwn~ posse blank atithor.a
tions~ to, prtiepate in the food stamp prga when nt atteie bylwt oss
them. An offense tinde- this subseetion is a felony of the third dere.

(d) When cash, exchange value, or supplemental nutrition assistance program elec-
tronic [food stamp] benefit transfer cards [permits] of various values are obtained in
violation of this section pursuant to one scheme or continuing course of conduct, whether
from the same or several sources, the conduct may be considered as one offense and the
values aggregated in determining the grade of the offense.

(e) The commission [department] may contract with county commissioners courts to
provide funds to pay for professional and support services necessary for the enforcement
of any criminal offense that involves illegally obtaining, possessing, or misusing supple-
mental nutrition assistance program benefits [food-stamps].

(f) For the purposes of Subsections (a) and (b), the value of a supplemental nutrition
assistance program electronic [food-atamp] benefit transfer card [permits] is the cash or
exchange value obtained in violation of this section.

(g) In this section, "supplemental nutrition assistance program benefits [food stamp
benefit permits]" includes [

[(1) food stamp eopos

[(-2)] electronic benefit transfer (EBT) cards[,-mnd
[(3) authori.. atio to ._ in the food sta.m p p^r... a].

SECTION 4.163. Sections 33.012, 33.013, 33.015, 33.022, 33.023, 33.0231, and
33.025, Human Resources Code, are amended to read as follows:

Sec. 33.012. CHEMICAL DEPENDENCY TREATMENT PROGRAM AS
REPRESENTATIVE. The commission [department] shall provide an individual's supple-
mental nutrition assistance program [food stamp] allotment to the residential chemical
dependency treatment program in which the person resides to the extent allowed under
Section 8(f), Food Stamp Act of 1977 (7 U.S.C. Section 2017(e)), if the individual
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designates the program as the individual's authorized representative.

Sec. 33.013. INFORMATION AND REFERRAL SERVICES. (a) Each local supple-
mental nutrition assistance program benefits [fed-s-taitp] office shall compile and
maintain a current list of emergency food providers in the area served by the local
supplemental nutrition assistance program benefits [feod-stamp] office and refer individu-
als who need food to local programs that may be able to provide assistance.

(b) The commission [department] shall establish regi6nal or statewide toll-free
telephone hotlines to provide emergency food information and to refer needy individuals
to local programs that may be able to provide assistance. The commission [departmeftf]
shall publish the telephone number for referrals in the emergency telephone numbers
section of local telephone books. The commission [department] shall display this
telephone number in all of its offices.

(c) Where emergency food programs do not exist, the commission [department effieel
shall assist community groups in establishing emergency food assistance programs.

(d) The commission [departmenIt] may establish other local, regional, or statewide
programs to provide emergency food information and referral services where needed and
where none presently exist.

Sec. 33.015. INITIAL ESTABLISHMENT AND RECERTIFICATION OF ELIGIBIL-
ITY FOR CERTAIN PERSONS. (a) In administering the supplemental nutrition assis-
tance [foe-ta-np] program, the commission [departmen] shall, except as provided by
Subsection (c), allow a person to comply with initial eligibility requirements, including
any initial interview, and with subsequent periodic eligibility recertification require-
ments by telephone instead of through a personal appearance at commission [depart-
met] offices if:

(1) the person and each member of the person's household:

(A) have no earned income; and

(B) are elderly or persons with disabilities [disabled]; or

(2) the person is subject to a hardship, as determined by commission rule [the

(b) For purposes of rules under Subsection (a)(2), a hardship includes a situation in
which a person is prevented from personally appearing at commission []epartmeM] of-
fices because the person is:

(1) subject to a work or training schedule;

(2) subject to transportation difficulties;

(3) subject to other difficulties arising from the person's residency in a rural area;

(4) subject to prolonged severe weather;

(5) ill; or

(6) needed to care for a member of the person's household.

(c) The commission [dep. .tmenf. may require a person described by Subsection (a) to
personally appear at commission [departmett] offices to establish initial eligibility or to
comply with periodic eligibility recertification requirements if the commission [depart
ment] considers a personal appearance necessary to:

(1) protect the integrity of the supplemental nutrition assistance [feed stap
program; or

(2) prevent an adverse determination regarding the person's eligibility that would
be less likely to occur if the person made a personal appearance.

(d) A person described by Subsection (a) may elect to personally appear at commission
[depfATdent] offices to establish initial eligibility or to comply with periodic eligibility
recertification requirements.

(e) The commission [departmetit] shall require a person exempted under this section
from making a personal appearance at commission [ .ep....ei..] offices to provide
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verification of the person's entitlement to the exemption on initial eligibility certification
and on each subsequent periodic eligibility recertification. If the person does not provide
verification and the commission [deprtment] considers the verification necessary to
protect the integrity of the supplemental nutrition assistance [food stamp] program, the
commission [deparfefnt] shall initiate a fraud referral to the commission's [depart-
ment's] office of inspector general.

Sec. 33.022. APPLICATION ASSISTANCE. (a) On request of an applicant for
supplemental nutrition assistance program benefits, the commission [depa&rtent] shall
assist the applicant in filling out forms and completing the application process.

(b) The commission [departnent] shall inform each applicant of the availability of
assistance.

Sec. 33.023. INFORMATION VERIFICATION. (a) The commission [department]
shall develop and implement for expedited issuance a uniform procedure for verifying in-
formation required of an applicant for supplemental nutrition assistance program benefits.

(b) In developing the uniform procedure, the commission [deartmnt] shall attempt
to minimize the cost and complexity of the procedure to the applicant.

(c) The commission [departmen] shall not require an applicant [applieants] for
expedited service to verify more eligibility items than the minimum necessary to conform
to the federal regulations and shall assist the applicant in obtaining materials needed to
verify an application. The commission [depairtment] shall not deny or delay determina-
tion of eligibility due to lack of verification of items that may be postponed if they cannot
be verified within the timeframes prescribed by the federal regulations.

(d) The commission [depaitment] shall post a notice in each of its offices indicating to
whom an applicant for or client of the supplemental nutrition assistance program can
talk to resolve problems or complaints. This notice should indicate persons available to
handle problems in local, regional, and state offices. Notification of the existence of each
office and complaint procedures shall be posted in each supplemental nutrition assis-
tance program benefits [food-ftanmpl office and in materials made available to applicants
regarding the application process.

Sec. 33.0231. VERIFICATION OF IDENTITY AND PREVENTION OF DUPLICATE
PARTICIPATION IN SNAP. The commission [departmeF] shall use appropriate technol-
ogy to:

(1) confirm the identity of applicants for benefits under the supplemental nutrition
assistance program; and

(2) prevent duplicate participation in the program by a person.

Sec. 33.025. NUTRITION EDUCATION AND OUTREACH FOR THOSE ELIGIBLE
FOR SNAP BENEFITS [FOOD STAMPS]. (a) The commission [deparme] shall
develop and implement a plan of operation to provide nutrition education and outreach
to persons eligible for supplemental nutrition assistance program benefits [fed-4anI.

(b) The plan of operation for education and outreach shall:

(1) ensure that low-income consumers are provided with informational materials
that include but are not limited to information on:

(A) food budgeting for low-income consumers;

(B) purchasing and preparing low-cost nutritional meals;

- (C) basic nutrition and healthy foods;

(D) the availability of supplemental nutrition assistance program benefits [food

(E) the eligibility requirements for supplemental nutrition assistance program
benefits [food stamps]; and

(F) the application procedures for receiving supplemental nutrition assistance
program benefits [food stamps];

(2) identify a target population for the informational activities, which may include:
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(A) recipients of the Special Supplemental Nutrition ["ood] Program for Women,
Infants and Children;

(B) families which have children who are eligible for the free or reduced-priced
meals programs;

(C) recipients of commodity surplus foods;

(D) senior citizens attending nutrition sites and participating in nutritional
activities;

(E) clients of emergency food pantries;

(F) farm workers or migrants; and

(G) others who may benefit from the information including but not limited to
senior citizens, persons with disabilities, and working poor families;

(3) identify geographical areas, if any, which specifically will be targeted; and

(4) ensure that all informational activities are multilingual and available in acces-
sible alternative formats.

(c) The commission [depatiifent] shall submit the plan of operation to the Food and
Nutrition Service of the United States Department of Agriculture for approval, making
the commission [depaftrtmet] eligible for reimbursement for 50 percent of the cost of the
informational activities.

(d) The commission [dep rt-merAl shall cooperate with other state agencies that cur-
rently operate nutrition education programs.

(e) The commission [departmentl shall enlist the assistance of pro bono public rela-
tions firms where available.

SECTION 4.164. Section 33.026(c), Human Resources Code, is amended to read as
follows:

(c) The department may, with respect to [department', adviory eommit".. on] the
federal Child and Adult Care Food Program [may]:

(1) conduct public hearings in accordance with department procedures;

(2) refer issues relating to the program to the commissioner [boaTd] for discussion;
and

(3) recommend modifications to the department's training programs for sponsoring
organizations and other persons participating in the program.

SECTION 4.165. Section 33.0271(h), Human Resources Code, is amended to read as
follows:

(h) The department [. ..tiive e .mmissio n by rule may establish procedures that
would allow an entity that had the entity's application to participate in the Child and
Adult Care Food Program denied or authority to participate in the program revoked
under Subsection (g) to appeal the department's determination under that subsection.

SECTION 4.166. Section 33.028, Human Resources Code, is amended to read as
follows:

Sec. 33.028. GRANT PROGRAMS FOR NUTRITION EDUCATION. (a) The depart-
ment [Department .of Agicultu.re] shall develop a program under which the department
awards grants to:

(1) participants in the Child and Adult Care Food Program, the Head Start program,
or other early childhood education programs to operate nutrition education programs
for children who are at least three years of age but younger than five years of age; and

(2) community and faith-based initiatives that provide recreational, social, volun-
teer, leadership, mentoring, or developmental programs to incorporate nutrition educa-
tion into programs provided for children younger than 19 years of age.

(b) The department [Department of Agriculturl may solicit and accept gifts, grants,
and donations from any public or private source for the purposes of this section.
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(c) The department [Dep...... of Agriulturl may adopt rules as necessary to
administer the grant programs established under this section.

SECTION 4.167. Sections 34.002(a) and (d), Human Resources Code, are amended to
read as follows:

(a) The Health and Human Services Commission[, thea rtmnt,] and the Texas
Workforce Commission, with the participation of local workforce development boards,
shall jointly develop and implement a state program of temporary assistance and related
support services that is distinct from the financial assistance program authorized by
Chapter 31.

(d) If federal law is enacted that imposes work participation rate requirements on
two-parent families for purposes of the financial assistance program under Chapter 31
that are substantively identical to those that federal law imposes on one-parent families
for purposes of that program, the Health and Human Services Commission [t, . .
may, on the effective date of the federal law relating to the work participation rate
requirements for two-parent families, provide for establishment of that recipient's
eligibility for financial assistance under Chapter 31 instead of under this chapter in a
manner that avoids disruption of benefits for which the recipient is eligible.

SECTION 4.168. Sections 34.003(a) and (c), Human Resources Code, are amended to
read as follows:

(a) The executive commissioner [..alth and H n n S...... Co... -......n, the depft 
men,] and the Texas Workforce Commission shall adopt all rules necessary for
implementation of the state program, including rules regarding eligibility, work require-
ments, work exemptions, time limits, and related support services.

(c) The Health and Human Services Commission[, the]dpartint,] and the Texas
Workforce Commission shall form an interagency work group to develop the rules
required under this section. The interagency work group shall provide for participation
in development of the rules by representatives of local workforce development boards.

SECTION 4.169. Section 34.004, Human Resources Code, is amended to read as
follows:

Sec. 34.004. PROCEDURES APPLICABLE TO PERSONS RESIDING IN MINI-
MUM SERVICE COUNTIES. The Health and Human Services Commission[ the depart
met] and the Texas Workforce Commission shall develop and implement procedures
to:

(1) determine the date on which a person's eligibility for temporary assistance and
related support services based on residency in a minimum service county, as defined
by the Texas Workforce Commission, will cease as a result of the county's reclassifica-
tion; and

(2) provide for establishment of that person's eligibility for financial assistance and
related support services under Chapter 31 in a manner that avoids disruption of
benefits for which the person is eligible.

SECTION 4.170. Section 34.006, Human Resources Code, is amended to read as
follows:

Sec. 34.006. STUDY. The Texas Workforce Commission, in collaboration with local
workforce development boards and the appropriate standing committees of the senate
and house of representatives, shall:

(1) study methods to improve the delivery of workforce services to persons residing
in minimum service counties, as defined by the Texas Workforce Commission [eommis-.
siorf]; and

(2) develop recommendations to improve the delivery of services described by
Subdivision (1).

SECTION 4.171. Section 35.001(3), Human Resources Code, is amended to read as
follows:

(3) "Department" means the [Texas] Department of Aging and Disability [H-tfnI]
Services.
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SECTION 4.172. Section 35.002, Human Resources Code, is amended to read as
follows:

Sec. 35.002. ADOPTION OF RULES AND IMPLEMENTATION OF PROGRAM. The
executive commissioner [depatffteftt] shall adopt rules to implement and administer this
chapter, including:

(1) procedures and guidelines for determining eligibility standards relating to
financial qualifications and the need for services and for determining eligibility criteria
for selecting clients to receive assistance;

(2) standards and procedures for approving qualified programs and support ser-
vices;

(3) procedures for conducting a periodic review of clients;

(4) procedures and guidelines for determining when assistance duplicates other
support programs or results in excessive support to a client;

(5) reasonable payment rates for qualified programs and support services under this
chapter; and

(6) a copayment system in accordance with Section 35.007 [of this ede].

SECTION 4.173. Sections 35.003(a), (b), (c), and (f), Human Resources Code, are
amended to read as follows:

(a) The department's rules must provide that an applicant for assistance is eligible to
receive assistance if the applicant resides in this state and meets the department's
eligibility. criteria for income and need [and is n t ligible for ser ud r , u -aptcr
A, Ghapt -,,er 5,,=° Hf and Safety .. de]. A family or a person with a disability livingindependently may apply for assistance.

(b) The department shall determine in accordance with department rules eligibility for
support services from the results of current evaluations, program plans, and medical
reports. Those documents shall be provided to the department on request. The depart-
ment, if it considers necessary, shall provide any additional evaluations.

(c) The department shall determine the applicant's needs and the support services for
which the applicant is eligible in accordance with department rules and after consulting
with the applicant.

(f) If requested by the applicant, the commission's appeals division [departmeit] shall
hold a hearing on the denial of an application.

SECTION 4.174. Section 35.004(b), Human Resources Code, is amended to read as
follows:

(b) The executive commissioner [departmertI by rule may add services and programs
for which the department may provide assistance.

SECTION 4.175. Sections 35.005(a) and (b), Human Resources Code, are amended to
read as follows:

(a) The department may grant assistance of not more than $3,600 a year to a client
and make periodic distributions or a lump-sum distribution according to the client's
needs. The commissioner of aging and disability services or the commissioner's designee
may grant additional amounts on consideration of an individual client's needs.

(b) In addition to the assistance authorized by Subsection (a) [of this s.tion], the
-department may award to a client a one-time [onetime] grant of assistance of not more
than $3,600 for architectural renovation or other capital expenditure to improve or facil-
itate the care, treatment, therapy, general living conditions, or access of a person with a
disability. The commissioner of aging and disability services or the commissioner's
designee may grant additional amounts on consideration of an individual client's needs.

SECTION 4.176. Section 35.007, Human Resources Code, is amended to read as
follows:

Sec. 35.007. COPAYMENT SYSTEM. In accordance with department rules, the [The]
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department shall establish a copayment system with each client using a scale for pay-
ments determined according to the client's need for financial assistance to acquire the
necessary support services and the client's ability to pay for those services.

SECTION 4.177. Section 35.008(a), Human Resources Code, is amended to read as
follows:

(a) The executive commissioner []epaateril by rule shall establish a reasonable
charge for each authorized support service.

SECTION 4.178. Section 35.009, Human Resources Code, is amended to read as
follows:

Sec. 35.009. CLIENT RESPONSIBILITY FOR PAYMENT. Each client shall pay:

(1) the client's copayment;

(2) the amount of charges in excess of the amount determined by the executive com-
missioner [departmen ] to be reasonable; and

(3) the amount of charges incurred in excess of the maximum amount of assistance
authorized by this chapter to be provided by the department.

SECTION 4.179. Section 36.001(3), Human Resources Code, is amended to read as
follows:

(3) "Fiscal agent" means:

(A) a person who, through a contractual relationship with a [the Texas Dpart-
mnt of Huma ...... rvi , the Texas Dep.artment of Health, or another] state agency,
receives, processes, and pays a claim under the Medicaid program; or

(B) the designated agent of a person described by Paragraph (A).

SECTION 4.180. Section 36.002, Human Resources Code, is amended to read as
follows:

Sec. 36.002. UNLAWFUL ACTS. A person commits an unlawful act if the person:

(1) knowingly makes or causes to be made a false statement or misrepresentation of
a material fact to permit a person to receive a benefit or payment under the Medicaid
program that is not authorized or that is greater than the benefit or payment that is
authorized;

(2) knowingly conceals or fails to disclose information that permits a person to
receive a benefit or payment under the Medicaid program that is not authorized or
that is greater than the benefit or payment that is authorized;

(3) knowingly applies for and receives a benefit or payment on behalf of another
person under the Medicaid program and converts any part of the benefit or payment
to a use other than for the benefit of the person on whose behalf it was received;

(4) knowingly makes, causes to be made, induces, or seeks to induce the making of
a false statement or misrepresentation of material fact concerning:

(A) the conditions or operation of a facility in order that the facility may qualify
for certification or recertification required by the Medicaid program, including certi-
fication or recertification as:

(i) a hospital;

(ii) a nursing facility or skilled nursing facility;

(iii) a hospice;

(iv) an ICF-IID [inte ... d... care ffility for the mta.ll rta d.,

(v) an assisted living facility; or

(vi) a home health agency; or

(B) information required to be provided by a federal or state law, rule, regulation,
or provider agreement pertaining to the Medicaid program;

(5) except as authorized under the Medicaid program, knowingly pays, charges,
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solicits, accepts, or receives, in addition to an amount paid under the Medicaid
program, a gift, money, a donation, or other consideration as a condition to the provi-
sion of a service or product or the continued provision of a service or product if the cost
of the service or product is paid for, in whole or in part, under the Medicaid program;

(6) knowingly presents or causes to be presented a claim for payment under the
Medicaid program for a product provided or a service rendered by a person who:

(A) is not licensed to provide the product or render the service, if a license is
required; or

(B) is not licensed in the manner claimed;

(7) knowingly makes or causes to be made a claim under the Medicaid program for:

(A) a service or product that has not been approved or acquiesced in by a treating
physician or health care practitioner;

(B) a service or product that is substantially inadequate or inappropriate when
compared to generally recognized standards within the particular discipline or
within the health care industry; or

(C) a product that has been adulterated, debased, mislabeled, or that is otherwise
inappropriate;

(8) makes a claim under the Medicaid program and knowingly fails to indicate the
type of license and the identification number of the licensed health care provider who
actually provided the service;

(9) conspires to commit a violation of Subdivision (1), (2), (3), (4), (5), (6), (7), (8),
(10), (11), (12), or (13);

(10) is a managed care organization that contracts with the commission [Health-and
Human S...... C..isie..] or other state agency to provide or arrange to provide
health care benefits or services to individuals eligible under the Medicaid program and
knowingly:

(A) fails to provide to an individual a health care benefit or service that the orga-
nization is required to provide under the contract;

(B) fails to provide to the commission or appropriate state agency information
required to be provided by law, commission or agency rule, or contractual provision;
or

(C) engages in a fraudulent activity in connection with the enrollment of an indi-
vidual eligible under the Medicaid program in the organization's managed care plan
or in connection with marketing the organization's services to an individual eligible
under the Medicaid program;

(11) knowingly obstructs an investigation by the attorney general of an alleged
unlawful act under this section;

(12) knowingly makes, uses, or causes the making or use of a false record or state-
ment material to an obligation to pay or transmit money or property to this state
under the Medicaid program, or knowingly conceals or knowingly and improperly
avoids or decreases an obligation to pay or transmit money or property to this state
under the Medicaid program; or

(13) knowingly engages in conduct that constitutes a violation under Section
32.039(b).

SECTION 4.181. Section 36.003(a), Human Resources Code, is amended to read as
follows:

(a) A state agency, including the commission [Health and Humnan S... i.. G....
sio], the [Texas] Department of State Health [+-ten] Services, the [TexisI Depart-
ment of Aging and Disability Services [Health, the Texa*- s D Health
a.nd Mental Retardatin , and [or] the Department of Family and Protective [f... egva-
tory] Services, shall provide the attorney general access to all documentary materials of
persons and Medicaid recipients under the Medicaid program to which that agency has
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access. Documentary material provided under this subsection is provided to permit
investigation of an alleged unlawful act or for use or potential use in an administrative
or judicial proceeding.

SECTION 4.182. Sections 36.005(a), (b), and (b-2), Human Resources Code, are
amended to read as follows:

(a) A health and human services agency, as defined by Section 531.001, Government
Code:

(1) shall suspend or revoke:

(A) a provider agreement between the agency and a person, other than a person
who operates a nursing facility or an ICF-IID [IGF-MR&eilityI, found liable under
Section 36.052; and

(B) a permit, license, or certification granted by the agency to a person, other
than a person who operates a nursing facility or an ICF-IID [IGF MR-aeility],
found liable under Section 36.052; and

(2) may suspend or revoke:

(A) a provider agreement between the agency and a person who operates a nurs-
ing facility or an ICF-IID [IGFMR -eiity] and who is found liable under Section
36.052; or

(B) a permit, license, or certification granted by the agency to a person who oper-
ates a nursing facility or an ICF-IID [ICF MR ffli-yt and who is found liable
under Section 36.052.

(b) A provider found liable under Section 36.052 for an unlawful act may not, for a pe-
riod of 10 years, provide or arrange to provide health care services under the Medicaid
program or supply or sell, directly or indirectly, a product to or under the Medicaid
program. The executive commissioner [of the Health and Httm . ........ s ,,C
may by rule:

(1) provide for a period of ineligibility longer than 10 years; or

(2) grant a provider a full or partial exemption from the period of ineligibility
required by this subsection if the executive commissioner finds that enforcement of the
full period of ineligibility is harmful to the Medicaid program or a beneficiary of the
program.

(b-2) Subsections (b) and (b-i) do not apply to a provider who operates a nursing fa-
cility or an ICF-IID [GFMR4teilty].

SECTION 4.183. Section 36.052(a), Human Resources Code, is amended to read as
follows:

(a) Except as provided by Subsection (c), a person who commits an unlawful act is li-
able to the state for:

(1) the amount of any payment or the value of any monetary or in-kind benefit
provided under the Medicaid program, directly or indirectly, as a result of the unlaw-
ful act, including any payment made to a third party;

(2) interest on the amount of the payment or the value of the benefit described by
Subdivision (1) at the prejudgment interest rate in effect on the day the payment or
benefit was received or paid, for the period from the date the benefit was received or
paid to the date that the state recovers the amount of the payment or value of the
benefit;

(3) a civil penalty of:

(A) not less than $5,500 or the minimum amount imposed as provided by 31
U.S.C. Section 3729(a), if that amount exceeds $5,500, and not more than $15,000 or
the maximum amount imposed as provided by 31 U.S.C. Section 3729(a), if that
amount exceeds $15,000, for each unlawful act committed by the person that results
in injury to an elderly person, as defined by Section 48.002(a)(1), a [disabled] person
with a disability, as defined by Section 48.002(a)(8)(A), or a person younger than 18
years of age; or '
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(B) not less than $5,500 or the minimum amount imposed as provided by 31
U.S.C. Section 3729(a), if that amount exceeds $5,500, and not more than $11,000 or
the maximum amount imposed as provided by 31 U.S.C. Section 3729(a), if that
amount exceeds $11,000, for each unlawful act committed by the person that does
not result in injury to a person described by Paragraph (A); and

(4) two times the amount of the payment or the value of the benefit described by
Subdivision (1).

SECTION 4.184. Section 36.110(a-1), Human Resources Code, is amended to read as
follows:

(a-i) If the state does not proceed with an action under this subchapter, the person
bringing the action is entitled, except as provided by Subsection (b), to receive at least
25 percent but not more than 30 percent of the proceeds of the action. The entitlement of
a person under this subsection is not affected by any subsequent intervention in the ac-
tion by the state in accordance with Section 36.104(b-1) [36.104(b)].

SECTION 4.185. Sections 40.002(a), (b), and (c), Human Resources Code, are
amended to read as follows:

(a) The Department of Family and Protective Services is composed of the council, the
commissioner, an administrative staff, and other [oleers and] employees necessary to
efficiently carry out the purposes of this chapter.

(b) Notwithstanding any other law, the department shall:

(1) provide protective services for children and elderly persons and [d4sebled]
persons with disabilities, including investigations of alleged abuse, neglect, or exploita-
tion in facilities of the Department of State Health Services and the [Texas] Depart-
ment of Aging [Mental Health] and Disability Services [Mental Retardation] or the
[its] successor agency for either of those agencies;

(2) provide family support and family preservation services that respect the
fundamental right of parents to control the education and upbringing of their children;

(3) license, register, and enforce regulations applicable to child-care facilities, child-
care administrators, and child-placing agency administrators; and

(4) implement and manage programs intended to provide early intervention or
prevent at-risk behaviors that lead to child abuse, delinquency, running away, truancy,
and dropping out of school.

(c) The department is the state agency designated to cooperate with the federal
government in the administration of programs under:

(1) Parts B and E, Title IV, federal Social Security Act (42 U.S.C. Sections 620 et
seq. and 670 et seq.); [afid]

(2) the Child Abuse Prevention and Treatment Act (42 U.S.C. Section 5101 et seq.);
and

(3) other federal law for which the department has administrative responsibility.

SECTION 4.186. Sections 40.0041(a), (d), and (f), Human Resources Code, are
amended to read as follows:

(a) The executive commissioner by rule [department] shall develop and implement a
uniform process for receiving and resolving complaints against the department
throughout the state. The process shall include:

(1) statewide procedures through which the public, consumers, and service
recipients are informed:

(A) of the right to make a complaint against the department, including the mail-
ing addresses and telephone numbers of appropriate department personnel
responsible for receiving complaints and providing related assistance; and

(B) of the department's procedures for resolving a complaint, including the right
to appeal a decision made at the local level;
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(2) development and statewide distribution of a form or telephone system that may
be used to make a complaint;

(3) a requirement that the department provide information by mail or telephone
regarding the department's procedures for investigating and resolving a complaint to
each person who makes a complaint; and

(4) a requirement that the department provide status information at least quarterly
to a person with a pending complaint against the department, unless the information
would jeopardize an undercover investigation.

(d) The executive commissioner [xc..utti;- direeter] shall develop a consistent,
statewide process for addressing an appeal by a person dissatisfied with the resolution of
a complaint at the regional level. The process shall include an opportunity for appeal of
a complaint without the participation of the department's ombudsman office.

(f) The department shall periodically prepare and deliver reports to the executive com-
missioner [boaird] and the commissioner [exccutiv direeter] regarding the number, type,
and resolution of complaints made in the state against the department.

SECTION 4.187. Sections 40.005(a), (b), and (c), Human Resources Code, are
amended to read as follows:

(a) The executive commissioner [department shall establish and the department shall
enforce rules governing the custody, use, and preservation of the department's records,
papers, files, and communications.

(b) The executive commissioner [de .rtrei.. shall prescribe safeguards to govern the
use or disclosure of information relating to a recipient of a department service or to an
investigation the department conducts in performing its duties and responsibilities. The
safeguards must be consistent with the purposes of the department's programs and
must comply with applicable state and federal law and department rules.

(c) Notwithstanding any other provision of law, the executive commissioner [depar-
merrY] by rule may prescribe a process by which an administrative law judge may dis-
close requested confidential information that the department possesses. The rules must
provide that the information may be disclosed by the administrative law judge only if
the administrative law judge:

(1) provides notice to the department and any interested party; and

(2) determines after an in camera review of the information that disclosure is es-
sential to the administration of justice and will not endanger the life or safety of any
individual.

SECTION 4.188. Section 40.027(c), Human Resources Code, is amended to read as
follows:

(c) Subject to the control of the executive commissioner, the commissioner shall:

(1) act as the department's chief administrative officer;

(2) in accordance with the procedures prescribed by Section 531.00551, Government
Code, assist the executive commissioner in the development and implementation of poli-
cies and guidelines needed for the administration of the department's functions;

(3) in accordance with the procedures adopted by the executive commissioner under
Section 531.00551, Government Code, assist the executive commissioner in the develop-
ment of rules relating to the matters within the department's jurisdiction, including the
delivery of services to persons and the rights and duties of persons who are served or
regulated by the department; and

(4) serve as a liaison between the department and commission.

SECTION 4.189. Section 40.0315, Human Resources Code, is amended to read as
follows:

Sec. 40.0315. INVESTIGATION UNIT FOR ADULT PROTECTIVE SERVICES.
(a) The adult protective services division of the department shall maintain an investiga-
tion unit to investigate allegations of abuse, neglect, and exploitation of elderly persons
and [disabled] persons with disabilities reported to the division.
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(b) An investigator in the unit shall determine whether an elderly person or [disabled]
person with a disability who is the subject of a report made under Section 48.051(a) may
have suffered from abuse, neglect, or exploitation as a result of the criminal conduct of
another person. If the investigator determines that criminal conduct may have occurred,
the investigator shall immediately notify:

(1) the commission's office of inspector general if the [disf]ed] person with a dis-
ability who is the subject of the report resides in a state supported living center or the
ICF-IID [IF-M-] component of the Rio Grande State Center; and

(2) the appropriate law enforcement agency, unless the law enforcement agency
reported the alleged abuse, neglect, or exploitation to the department.

SECTION 4.190. Sections 40.032(a), (b), (c), (d), (e), and (f), Human Resources Code,
are amended to read as follows:

(a) The department [exccutt-iv directer] may employ personnel necessary to administer
the department's duties.

(b) The department [exeetttive d.i... or the .. ti.v diretor' d.esgnat d represen
tative] shall develop an intradepartmental career ladder program that addresses op-
portunities for mobility and advancement for employees within the department. The
program shall require the intradepartmental posting of all positions concurrently with
any public posting.

(c) The department [ex..t di-'t-- the- ... t.i. dir te's desig..nted..epresn
tative] shall develop a system of annual performance evaluations based on measurable
job tasks. All merit pay for department employees must be based on the system
established under this subsection.

(d) The department [emeetit'-- direto or the ......... e dlireeto-- designated repreen-
tativel shall provide [to members of the beard and] to the department's employees, as
often as is necessary, information regarding their qualifications for office or employment
under this chapter and their responsibilities under applicable laws relating to standards
of conduct for state officers or employees.

(e) The department executive .... . ..... .the .... ,.tiv. d[e...te... pd....tat.d r.pre.. .
tatire] shall prepare and maintain a written policy statement to ensure implementation
of a program of equal employment opportunity under which all personnel transactions
are made without regard to race, color, disability, sex, religion, age, or national origin.
The policy statement must include:

(1) personnel policies, including policies relating to recruitment, evaluation, selec-
tion, appointment, training, and promotion of personnel, that comply with Chapter 21,
Labor Code;

(2) a comprehensive analysis of the department's workforce that meets federal and
state laws, rules, and regulations and instructions adopted under those laws, rules,
and regulations;

(3) procedures by which a determination can be made about the extent of underuse
in the department's workforce of all persons for whom federal or state laws, rules, and
regulations and instructions adopted under those laws, rules, and regulations encour-
age a more equitable balance; and

(4) reasonable methods to appropriately address those areas of underuse.

(f) The policy statement required under Subsection (e) shall:

(1) be filed with the governor's office;

(2) cover an annual period;

(3) be updated at least annually; and

(4) be reviewed by the Texas Workforce Commission civil rights division [on Human
Rights] for compliance with Subsection (e)(1).

SECTION 4.191. Section 40.0321(d), Human Resources Code, is amended to read as
follows:
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(d) The department may [shftR] not require a salary supplement as a condition for
creating or maintaining a position in the region.

SECTION 4.192. Section 40.0322(a), Human Resources Code, is amended to read as
follows:

(a) In hiring department employees whose duties include providing services as part of,
or relating to, the provision of adult protective services directly to an elderly person or
[disabled] person with a disability, the commissioner shall ensure that the department
hires, as often as possible, persons with professional credentials related to adult protec-
tive services, including persons who are licensed master social workers, as defined by
Section 505.002, Occupations Code, or licensed professional counselors.

SECTION 4.193. Section 40.0323, Human Resources Code, is amended to read as
follows:

Sec. 40.0323. COORDINATION REGARDING RECRUITMENT FOR AND CURRIC-
ULUM OF CERTAIN CERTIFICATE OR DEGREE PROGRAMS. Subject to the avail-
ability of funds, the department and the Texas Higher Education Coordinating Board
jointly shall develop strategies to:

(1) promote certificate or degree programs in the fields of social work and psychol-
ogy to individuals enrolled in or admitted to institutions of higher education in this
state; and

(2) ensure that persons receiving a certificate or degree, including a graduate degree,
in social work or psychology from an institution of higher education in this state have
the knowledge and skills regarding protective services that are provided directly to
elderly persons or [disabled] persons with disabilities and necessary for successful
employment by the adult protective services division of the department.

SECTION 4.194. Section 40.033(a), Human Resources Code, is amended to read as
follows:

(a) Subject to rules adopted by the executive commissioner, the [The] department may
establish a merit system for its employees.

SECTION 4.195. Sections 40.035(a), (b), and (d), Human Resources Code, are
amended to read as follows:

(a) The department shall develop and implement a training program that each newly
hired or assigned department employee must complete before:

(1) initiating an investigation of a report of alleged abuse, neglect, or exploitation of
an elderly person or [d ] person with a disability under Chapter 48; or

(2) providing protective services to elderly persons or [disebled] persons with dis-
abilities under that chapter.

(b) The training program must:

(1) provide the person with appropriate comprehensive information regarding:

(A) the incidence and types of reports of abuse, neglect, and exploitation of elderly
persons or [disable4] persons with disabilities that are received by the department,
including information concerning false reports; and

(B) the use and proper implementation of:

(i) the risk assessment criteria developed under Section 48.004;

(ii) the criteria used by caseworkers to determine whether elderly persons or
[disabled] persons with disabilities lack capacity to consent to receive protective
services; and

(iii) the legal procedures available under Chapter 48 for the protection of elderly
persons or [disabted] persons with disabilities, including the procedures for obtain-
ing a court order for emergency protective services under Section 48.208;

(2) include best practices for management of a case from the intake process to the
provision of protective services, including criteria that specify the circumstances under
which an employee should:
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(A) consult a supervisor regarding a case; or

(B) refer an elderly person or [disabled] person with a disability to an appropriate
public agency or community service provider for guardianship or other long-term
services after the delivery of protective services to that person has been completed;

(3) provide appropriate specialized training in any necessary topics, including:

(A) investigation of suspected identity theft and other forms of financial exploita-
tion and suspected self-neglect; and

(B) establishment and maintenance of working relationships with community
organizations and other local providers who provide services to elderly persons and
[disabled] persons with disabilities;

(4) include on-the-job training, which must require another department caseworker
with more experience to accompany and train the caseworker in the field;

(5) provide for the development of individualized training plans;

(6) include training in working with law enforcement agencies and the court system
when legal intervention is sought for investigations or emergency orders;

(7) to the maximum extent possible, include nationally recognized best practices in
addition to the best practices required under Subdivision (2); and

(8) include testing, progress reports, or other evaluations to assess the performance
of trainees.

(d) The department shall develop and implement appropriate continuing education
programs for employees of the adult protective services division who have completed
initial training under this section. The continuing education programs must include
nationally recognized best practices to the maximum extent possible and must be
designed to provide an annual update regarding changes in:

(1) adult protective services division policies and procedures; and

(2) applicable law, including statutory changes affecting the adult protective ser-
vices division or elderly persons or [d]sabedl persons with disabilities served by the
division.

SECTION 4.196. Section 40.0505, Human Resources Code, is amended to read as
follows:

Sec. 40.0505. POWERS AND DUTIES OF COMMISSIONER, EFFECT OF CON-
FLICT WITH OTHER LAW [OF HEALTH A D) HUMA SERVIC E]. [Theeomi-

. r fhealth and hunai sevie has the power and duie reltig to the board and
exeitv diree as prvided by Seetion 531.0055, Government Code.] To the extent a
power or duty given to the commissioner [board or -xocutive dirctorl by this chapter or
another law conflicts with Section 531.0055, Government Code, Section 531.0055 controls.

SECTION 4.197. Subchapter C, Chapter 40, Human Resources Code, is amended by
adding Sections 40.0506 and 40.0507 to read as follows:

Sec. 40.0506. MANAGEMENT AND DIRECTION BY EXECUTIVE
COMMISSIONER. The department's powers and duties prescribed by this chapter and
other law, including enforcement activities and functions, are subject to the executive
commissioner's oversight under Chapter 531, Government Code, to manage and direct the
operations of the department.

Sec. 40.0507. CONTRACTING AND AUDITING AUTHORITY; DELEGATION.
(a) The executive commissioner, as authorized by Section 531.0055, Government Code,
may delegate to the department the executive commissioner's authority under that section
for contracting and auditing relating to the department's powers, duties, functions, and
activities.

(b) If the executive commissioner does not make a delegation under Subsection (a), a
reference in law to the department with respect to the department's contracting or audit-
ing authority means the executive commissioner. If the executive commissioner makes a
delegation under Subsection (a), a reference in law to the department's contracting or
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auditing authority means the authority the executive commissioner has delegated to the
department.

(c) If the executive commissioner revokes all or part of a delegation made under Subsec-
tion (a), a reference in law to the department with respect to a function for which the
delegation was revoked means the executive commissioner or another entity to which the
executive commissioner delegates that authority.

(d) It is the legislature's intent that the executive commissioner retain the authority
over and responsibility for contracting and auditing at each health and human services
agency as provided by Section 531.0055, Government Code. A statute that becomes law on
or after January 1, 2015, that references the contracting or auditing authority of the
department does not give the department direct contracting or auditing authority unless
the statute expressly provides that the contracting or auditing authority:

(1) is given directly to the department; and

(2) is an exception to the exclusive contracting and auditing authority given to the ex-
ecutive commissioner under Section 531.0055, Government Code.

SECTION 4.198. Sections 40.0521(a) and (b), Human Resources Code, are amended
to read as follows:

(a) The executive commissioner [department shall adopt and the department shall
implement rules that require an investigating employee to document indications of do-
mestic violence, including elder, spousal, and child abuse. The department may develop
forms to facilitate the documentation process.

(b) The executive commissioner [departmen I by rule shall require that written infor-
mation, printed in English and Spanish, concerning community services that are avail-
able to victims of domestic violence be distributed to those victims. The department may
coordinate its efforts under this subsection with local law enforcement agencies already
providing that information.

SECTION 4.199. Section 40.0523, Human Resources Code, is amended to read as
follows:

Sec. 40.0523. INFANT MORTALITY PREVENTION EDUCATION PROGRAM.
(a) The department [and the h..dren'. Trust Fund of Texas Goue. join*]. shall
develop and implement a statewide education program designed to prevent infant
mortality. [The department and the e- .. n.. shall develop and utually agree to ft

the eocl tinder- this seetier.]

(b) In developing and implementing the program, the department [and the Children'S
Trust Fund of Texa ,  C..ll shall request the assistance of individuals, governmental
entities, private organizations, and other entities with specific knowledge of infant
mortality prevention.

(c) The executive commissioner [board and the C_,ildre.'s Trust Fund of Texas Council]
shall adopt rules to implement this section.

SECTION 4.200. Section 40.0524(b), Human Resources Code, is amended to read as
follows:

(b) Members of a multidisciplinary team may exchange information relating to a
report of child abuse or neglect as necessary to facilitate a thorough investigation of the
report. The executive commissioner [depamnten] may adopt rules governing the exchange
of information between team members.

SECTION 4.201. Sections 40.0527(a) and (c), Human Resources Code, are amended
to read as follows:

(a) Subject to the availability of funds, the executive commissioner by rule shall
develop and the department shall implement a statewide public awareness campaign
designed to educate the public regarding the abuse, neglect, and exploitation of elderly
persons and [W]abled persons with disabilities.

(c) A public awareness strategy implemented for the program must include:
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(1) the provision of information on the incidence and types of reports of abuse, ne-
glect, and exploitation of elderly persons or [disabled] persons with disabilities; and

(2) practices that can reduce the incidences of abuse, neglect, and exploitation of
elderly persons or [disabled] persons with disabilities in this state.

SECTION 4.202. Section 40.059, Human Resources Code, is amended to read as
follows:

Sec. 40.059. FEES. The executive commissioner by rule [depantieAnt] may set and the
department may collect [eharge] appropriate fees in the administration and delivery of
services.

SECTION 4.203. Section 40.060, Human Resources Code, is amended to read as
follows:

Sec. 40.060. INDEMNIFICATION FOR LEGAL EXPENSES. If a present or former
employee of the department who is or was involved in activities relating to the protec-
tion of children or elderly persons or [disabled] persons with disabilities is criminally
prosecuted for conduct involving the person's misfeasance or nonfeasance in the course
and scope of the person's employment and is found not guilty after a trial or appeal or if
the complaint or indictment is dismissed without a plea of guilty or nolo contendere be-
ing entered, the department may indemnify the person or the person's estate for the rea-
sonable attorney's fees incurred in defense of the prosecution up to a maximum of
$10,000.

SECTION 4.204. Section 40.062, Human Resources Code, is amended to read as
follows:

Sec. 40.062. EXEMPTION FROM CERTAIN COSTS AND FEES. The department is
not required to pay any cost or fee otherwise imposed for court proceedings or other ser-
vices, including a:

(1) filing fee or fee for issuance or service of process imposed by Section 110.002,
Family Code, or by Section 51.317, 51.318(b)(2), or 51.319, Government Code;

(2) transfer fee imposed by Section 110.002 or 110.005, Family Code;

(3) court reporter fee imposed by Section 51.601, Government Code;

(4) judicial fund fee imposed by Section [S.tior.. 51.701 and] 51.702, Government
Code;

(5) judge's fee imposed by Section 25.0008 or 25.0029, Government Code;

(6) cost or security fee imposed by Section 53.051, 53.052, 1053.051, [+-2] or 1053.052,
Estates [622, Probate] Code; or

(7) fee imposed by a county officer under Section 118.011 or 118.052, Local Govern-
ment Code.

SECTION 4.205. Section 40.065(b), Human Resources Code, is amended to read as
follows:

(b) The department shall develop and implement a communication plan to ensure
statewide public and government awareness of child abuse or neglect investigated by the
department. The plan shall include information detailing the procedure followed by the
department during the investigation and the responsibilities of the department in child
abuse cases. In implementing the plan, the department shall establish a process for
expediting the reporting of child abuse or neglect to the department. The executive com-
missioner [departntr-t] shall adopt rules to implement this subsection.

SECTION 4.206. Section 40.066(b), Human Resources Code, is amended to read as
follows:

(b) The memorandum of understanding shall require the chief administrative law
judge, the department, and the commissioner [e dir... .. ] to cooperate in connec-
tion with a contested case hearing and may authorize the State Office of Administrative
Hearings to perform any administrative act, including the giving of notice, that is
required to be performed by the department or commissioner [exe ""ti r I.

778

Ch. 1, § 4.201



84th LEGISLATURE-REGULAR SESSION

SECTION 4.207. Section 40.068(c), Human Resources Code, is amended to read as
follows:

(c) The department shall spend funds in a guardianship of a client's estate in compli-
ance with Title 3, Estates Code [Chapter NIII, Texas Probate .d.].

SECTION 4.208. Sections 40.101(2) and (3), Human Resources Code, are amended to
read as follows:

(2) "Primary prevention" means services and activities available to the community
at large or to families to prevent child abuse and neglect before it occurs. The term
includes infant mortality prevention education programs.

(3) "Operating fund" means the Department of Family and Protective [aind -Regu.
tory] Services child abuse and neglect prevention operating fund account.

SECTION 4.209. Sections 40.105(a) and (e), Human Resources Code, are amended to
read as follows:

(a) The child abuse and neglect prevention trust fund account is an account in the
general revenue fund. Money in the trust fund is dedicated to child abuse and neglect
primary prevention programs.

(e) All marriage license fees and other fees collected for and deposited in the trust
fund and interest earned on the trust fund balance shall be appropriated each biennium
only to the operating fund for primary child abuse and neglect prevention programs.

SECTION 4.210. Section 40.106(a), Human Resources Code, is amended to read as
follows:

(a) The [Depttnn o ~f Protetv an ReultrySres ehild abus and. n.glet
prevention] operating fund [aeeetIt] is an account in the general revenue fund.

SECTION 4.211. Sections 42.041(d) and (e), Human Resources Code, are amended to
read as follows:

(d) A facility exempt from the provisions of Subsection (a) [of this sction] that desires
to receive or participate in federal or state funding shall be required to comply with all
other provisions of this chapter and with all regulations promulgated under this chapter.

(e) The exemptions provided by Subsection (b) [of this seetion] do not affect the author-
ity of local, regional, or state health department officials, the state fire marshal, or local
fire prevention officials to inspect child-care facilities.

SECTION 4.212. Sections 42.042(a), (b), (e), (f), (g), (g-1), (h), (i), (1), (n), and (p), Hu-
man Resources Code, are amended to read as follows:

(a) The executive commissioner [departmen ] shall adopt [fmkel rules to carry out the
provisions of this chapter.

(b) The department shall conduct a comprehensive review of all rules and standards
at least every six years. For purposes of this subsection, the six-year period begins on
the latest of the date of:

(1) the conclusion of the review of the rules and standards;

(2) a decision by the department not to revise the rules and standards;

(3) a decision by the executive commissioner [board] not to revise the rules and stan-
dards; or

(4) executive commissioner [board] action adopting new standards.

(e) The executive commissioner [departme ] shall promulgate minimum standards
that apply to licensed child-care facilities and to registered family homes covered by this
chapter and that will:

(1) promote the health, safety, and welfare of children attending a facility or
registered family home;

(2) promote safe, comfortable, and healthy physical facilities and registered family
homes for children;
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(3) ensure adequate supervision of children by capable, qualified, and healthy
personnel;

(4) ensure adequate and healthy food service where food service is offered;

(5) prohibit racial discrimination by child-care facilities and registered family
homes;

(6) require procedures for parental and guardian consultation in the formulation of
children's educational and therapeutic programs;

(7) prevent the breakdown of foster care and adoptive placement; and

(8) ensure that a child-care facility or registered family home:

(A) follows the directions of a child's physician or other health care provider in
providing specialized medical assistance required by the child; and

(B) maintains for a reasonable time a copy of any directions from the physician or
provider that the parent provides to the facility or home.

(f) In promulgating minimum standards for the provision of child-care services, the
executive commissioner [depaitment] shall recognize the various categories of services,
including services for specialized care, the various categories of children and their par-
ticular needs, and the differences in the organization and operation of child-care facili-
ties and general residential operations. Standards for general residential operations
must require an intake study before a child is placed in an operation. The intake study
may be conducted at a community mental health and intellectual disability [menktal
retatia ] center.

(g) In promulgating minimum standards the executive commissioner [departmer*]
may recognize and treat differently the types of services provided by the following:

(1) registered family homes;

(2) child-care facilities, including general residential operations, foster group homes,
foster homes, group day-care homes, and day-care centers;

(3) child-placing agencies;

(4) agency foster homes;

(5) agency foster group homes;

(6) before-school or after-school programs; and

(7) school-age programs.

(g-1) The executive commissioner in adopting [I-determitng] and the department in
enforcing minimum standards for a school-age program[,-th dep]atm I shall consider
commonly accepted training methods for the development of a skill, talent, ability,
expertise, or proficiency that are implemented with the consent of the parent or guard-
ian of the participant and that are fundamental to the core purpose of the program.

(h) The executive commissioner [deparbtner] shall promulgate minimum standards
for child-placing agencies.

(i) Before the executive commissioner adopts [adopting minimum standards, the
department shall:

(1) convene a temporary work group to advise the executive commissioner [drpft-
ment] regarding the proposed standards, composed of at least six members who repre-
sent the diverse geographic regions of this state, including:

(A) a department official designated by the commissioner to facilitate the work
group's activities;

(B) a person with demonstrated expertise or knowledge regarding the different
types and classifications of child-care facilities, homes, agencies, or programs that
will be covered by the proposed standards;

(C) a parent with experience related to one of the different types or classifications
of child-care facilities, homes, agencies, or programs that will be covered by the
proposed standards; and
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(D) a representative of a nonprofit entity licensed under this chapter; and

(2) send a copy of the proposed standards to each licensee covered by the proposed
standards at least 60 days before the standards take effect to provide the licensee an
opportunity to review and to send written suggestions to the department.

(1) In promulgating minimum standards for the regulation of family homes that regis-
ter with the department, the executive commissioner [department] must address the
minimum qualifications, education, and training required of a person who operates a
family home registered with the department.

(n) Not later than-the 60th day before the date the executive commissioner [board]
adopts a revision to the minimum standards for child-care facilities, the executive com-
missioner [departmern] shall present the revision to the appropriate legislative oversight
committees that have jurisdiction over child-care facilities for review and comment.

(p) The executive commissioner [dRepartment] by rule shall prescribe minimum train-
ing standards for an employee of a regulated child-care facility, including the time
required for completing the training. The executive commissioner [departmen ] may not
require an employee to repeat required training if the employee has completed the train-
ing within the time prescribed by department rule. The department's local offices shall
make available at-the local office locations a copy of the rules regarding minimum train-
ing standards, information enabling the owner or operator of a regulated facility to ap-
ply for training funds from other agencies to lower facility costs, and any other materials
the department may develop to assist the owner or operator or other entity in providing
the training.

SECTION 4.213. Sections 42.0421(a), (b), (c), (e), (f), and (h), Human Resources
Code, are amended to read as follow:

(a) The minimum training standards prescribed by the executive commissioner [depart
meft] under Section 42.042(p) for an employee, director, or operator of a day-care center,
group day-care home, or registered family home must include:

(1) 24 hours of initial training that must be completed not later than the 90th day
after the employee's first day of employment for an employee of a day-care center who
has no previous training or less than two years of employment experience in a
regulated child-care facility, eight hours of which must be completed before the em-
ployee is given responsibility for a group of children;

(2) 24 hours of annual training for each employee of a day-care center or group day-
care home, excluding the director, which must include at least six hours of training in
one or more of the following areas:

(A) child growth and development;

(B) guidance and discipline;

(C) age-appropriate curriculum; and

(D) teacher-child interaction; and

(3) 30 hours of annual training for each director of a day-care center or group day-
care home, or operator of a registered family home, which must include at least six
hours of training in one or more of the followiftg areas:

(A) child growth and development;

(B) guidance and discipline;

(C) age-appropriate curriculum; and

(D) teacher-child interaction.

(b) The minimum training standards prescribed by the executive commissioner [depart-
ment] under Section 42.042(p) must require an employee of a licensed day-care center or
group day-care home who provides care for children younger than 24 months of age to
receive special training regarding the care of those children. The special training must
be included as a component of the initial training required by Subsection (a)(1) and as a
one-hour component of the annual training required by Subsections (a)(2) and (a)(3). The
special training must include information on:
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(1) recognizing and preventing shaken baby syndrome;

(2) preventing sudden infant death syndrome; and

(3) understanding early childhood brain development.

(c) The executive commissioner []epattmentl by rule shall require an operator of a
registered family home who provides care for a child younger than 24 months of age to
complete one hour of annual training on:

(1) recognizing and preventing shaken baby syndrome;

(2) preventing sudden infant death syndrome; and

(3) understanding early childhood brain development.

(e) In addition to other training required by this section, the executive commissioner
[depart..-ent] by rule shall require an owner, operator, or employee of a day-care center,
group day-care home, registered family home, general residential operation [ehild-arte
i-sti-t -ionj, foster group home, or agency foster group home who transports a child
under the care of the facility whose chronological or developmental age is younger than
nine years of age to complete at least two hours of annual training on transportation
safety.

(f) The training required by this section must be appropriately targeted and relevant
to the age of the children who will receive care from the individual receiving training
and must be provided by a person who:

(1) is a training provider registered with the Texas Early Childhood Professional
[Care and Educati n Carer] Development System's Texas Trainer Registry that is
maintained by the Texas Head Start State Collaboration Office;

(2) is an instructor at a public or private secondary school, an institution of higher
education, as defined by Section 61.003, Education Code, or a private college or
university accredited by a recognized accrediting agency who teaches early childhood
development or another relevant course, as determined by rules adopted by the com-
missioner of education and the commissioner of higher education;

(3) is an employee of a state agency with relevant expertise;

(4) is a physician, psychologist, licensed professional counselor, social worker, or
registered nurse;

(5) holds a generally recognized credential or possesses documented knowledge rele-
vant to the training the person will provide;

(6) is a registered family home care provider or director of a day-care center or
group day-care home in good standing with the department, if applicable, and who:

(A) has demonstrated core knowledge in child development and caregiving; and

(B) is only providing training at the home or center in which the provider or
director and the person receiving training are employed; or

(7) has at least two years of experience working in child development, a child
development program, early childhood education, a childhood education program, or a
Head Start or Early Head Start program and:

(A) has been awarded a Child Development Associate (CDA) credential; or

(B) holds at least an associate's degree in child development, early childhood
education, or a related field.

(h) In adopting the minimum training standards under Section 42.042(p), the execu-
tive commissioner [departmef] may not require more training hours than the number of
hours prescribed by Subsection (a) for a day-care center, group day-care home, or [t]
registered family home.

SECTION 4.214. Section 42.0422, Human Resources Code, is amended to read as
follows:

Sec. 42.0422. RESTRAINT AND SECLUSION. A person providing services to a resi-
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dent of a general residential operation, including a state-operated facility that is a resi-
dential treatment center or a general residential operation serving children with intel-
lectual disabilities [mental retardation], shall comply with Chapter 322, Health and
Safety Code, and the rules adopted under that chapter.

SECTION 4.215. Section 42.0423(h), Human Resources Code, is amended to read as
follows:

(h) The executive commissioner [of the Health and Human Se..iv .. Commission
shall adopt rules and forms necessary to implement this section.

SECTION 4.216. Section 42.0424(d), Human Resources Code, is amended to read as
follows:

(d) The executive commissioner [department] shall adopt rules to implement this
section.

SECTION 4.217. Sections 42.0425(a) and (b), Human Resources Code, are amended
to read as follows:

(a) The executive commissioner [department] by rule shall regulate assessment ser-
vices provided by child-care facilities or child-placing agencies. A child-care facility or
child-placing agency may not provide assessment services unless specifically authorized
by [the] department rule.

(b) The executive commissioner [department] by rule shall establish minimum stan-
dards for assessment services. The standards must provide that consideration is given to
the individual needs of a child, the appropriate place for provision of services, and the
factors listed in Section 42.042(e).

SECTION 4.218. Sections 42.043(a), (c), and (f), Human Resources Code, are
amended to read as follows:

(a) The executive commissioner [department] shall adopt [mtake] rules for the im-
munization of children in facilities regulated under this chapter.

(c) The executive commissioner [Texas Departmet of ilealth] shall adopt [matke] rules
for the provisional admission of children to facilities regulated under this chapter and
may modify or delete any of the immunizations listed in Subsection (b) [of this seetie ]
or require additional immunizations as a requirement for admission to a facility.

(f) The [Texa] Department of State Health Services shall provide the immunizations
required by this section to children in areas where there is no local provision of these
services.

SECTION 4.219. Section 42.0431, Human Resources Code, is amended to read as
follows:

Sec. 42.0431. ENFORCEMENT OF SCREENING REQUIREMENTS RELATING TO
VISION, HEARING, AND OTHER SPECIAL SENSES AND COMMUNICATION
DISORDERS. (a) The executive commissioner [department], after consultation with the
[Texas] Department of State Health Services, shall adopt rules necessary to ensure that
children receiving care at a day-care center or group day-care home licensed under this
chapter are screened for vision, hearing, and any other special senses or communication
disorders in compliance with rules adopted [by the Texas Board of Health] under Section
36.004, Health and Safety Code.

(b) Each day-care center or group day-care home licensed under this chapter shall
maintain individual screening records for children attending the facility who are required
to be screened, and the department may inspect those records at any reasonable time.
The department shall coordinate the monitoring inspections in compliance with protocol
agreements adopted between the department and the [Texas] Department of State
Health Services pursuant to Section 42.0442.

SECTION 4.220. Section 42.0442(b), Human Resources Code, is amended to read as
follows:

(b) The department shall form an interagency task force with the [Texas] Department
of State Health Services, the [Texas] Department of Aging and Disability [Human] Ser-
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vices, and the Texas Workforce Commission to develop an inspection protocol that will
coordinate inspections by those agencies. The protocol must assign the required items
for inspection by each agency and facilitate the sharing of inspection data and compli-
ance history.

SECTION 4.221. Section 42.04425(b), Human Resources Code, is amended to read as
follows:

(b) The department shall make the data collected by the department available to an-
other state agency or political subdivision of the state for the purpose of administering
programs or enforcing laws within the jurisdiction of that agency or subdivision. If
feasible using available information systems, the department shall make the data
directly available to the [Texas] Department of State Health Services, the [Texasl Depart-
ment of Aging and Disability [Huian] Services, and the Texas Workforce Commission
through electronic information systems. The department, the [Texas] Department of
State Health Services, the [Texe] Department of Aging and Disability [Htiman] Ser-
vices, and the Texas Workforce Commission shall jointly plan the development of child-
care inspection databases that, to the extent feasible, are similar in their design and
architecture to promote the sharing of data.

SECTION 4.222. Section 42.0443(e), Human Resources Code, is amended to read as
follows:

(e) The executive commissioner [depaftment] shall adopt rules necessary to implement
this section.

SECTION 4.223. Section 42.0445(b), Human Resources Code, is amended to read as
follows:

(b) The executive commissioner [department] may adopt rules to implement this
section.

SECTION 4.224. Section 42.045(c), Human Resources Code, is amended to read as
follows:

(c) If a child-placing agency terminates operation as a child-placing agency, it shall,
after giving notice to the department, transfer its files and records concerning adopted
children, their biological families, and their adoptive families to the vital statistics unit
of the Department of State Health Services [Burca. of Vital Statistics] or, after giving
notice to the vital statistics unit [Bureau of Vtal Statistics], to a facility licensed by the
department to place children for adoption.

SECTION 4.225. Section 42.048(b), Human Resources Code, is amended to read as
follows:

(b) When issuing a license, the department may impose restrictions on a facility,
including [but not limited to] the number of children to be served and the type of chil-
dren to be served.

SECTION 4.226. Section 42.050(a), Human Resources Code, is amended to read as
follows:

(a) A license holder may apply for a new license in compliance with the requirements
of this chapter and department [the] rules [promulgatd by the department ].

SECTION 4.227. Sections 42.052(g) and (i), Human Resources Code, are amended to
read as follows:

(g) The certification requirements of this section do not apply to a Texas Juvenile
Justice Department [You Cmiiin fptility, a Teas Juvenle Probation Commis
siern] facility, or a facility providing services solely for the Texas Juvenile Justice Depart-
ment [Youth C 1......... a].

(i) The department shall provide to a listed family home a copy of the listing. A listing
must contain a provision that states: "THIS HOME IS A LISTED FAMILY HOME. IT
IS NOT LICENSED OR REGISTERED WITH THE DEPARTMENT OF FAMILY AND
PROTECTIVE [AND REC .ATORY] SERVICES. IT HAS NOT BEEN INSPECTED
AND WILL NOT BE INSPECTED." The operator of a listed home is not required to
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display the listing in a prominent place at the home but shall make the listing available
for examination. The executive commissioner [de]artmert] by rule shall provide for a
sufficient period to allow operators of family homes to comply with the listing require-
ment of this section.

SECTION 4.228. Section 42.0522, Human Resources Code, is amended to read as
follows:

Sec. 42.0522. PUBLIC ADVERTISING OF FAMILY HOMES. (a) A family home
may not place a public advertisement that uses the title "registered family home" or any
variation of that phrase unless the home is registered under this chapter. Any public
advertisement for a registered family home that uses the title "registered family home"
must contain a provision in bold type stating: "THIS HOME IS REGISTERED WITH
THE DEPARTMENT OF FAMILY AND PROTECTIVE [AND RECULATORY] SER-
VICES BUT IS NOT LICENSED OR REGULARLY INSPECTED."

(b) A family home may not place a public advertisement that uses the title "listed
family home" or any variation of that phrase unless the home is listed as provided by
this chapter. Any public advertisement for a listed family home that uses the title "listed
family home" must contain a provision in bold type stating: "THIS HOME IS A LISTED
FAMILY HOME. IT IS NOT LICENSED OR REGISTERED WITH THE DEPARTMENT
OF FAMILY AND PROTECTIVE [AND REGULATORY] SERVICES. IT HAS NOT
BEEN INSPECTED AND WILL NOT BE INSPECTED."

SECTION 4.229. Section 42.053(d), Human Resources Code, is amended to read as
follows:

(d) The department shall revoke or suspend the license of a child-placing agency if an
agency foster home or agency foster group home operated by the licensed agency fails to
comply with Subsection (c) [f this eetion].

SECTION 4.230. Section 42.0535(e), Human Resources Code, is amended to read as
follows:

(e) The executive commissioner [department] by rule[;] shall develop a process by
which a child-placing agency shall report to the department:

(1) the name of any verified foster home or foster group home that has been closed
for any reason, including a voluntary closure;

(2) information regarding the reasons for the closure of the foster home or foster
group home; and

(3) the name and other contact information of a person who may be contacted by
another child-placing agency to obtain the records relating to the closed foster home or
foster group home that are required to be maintained and made available under this
section.

SECTION 4.231. Section 42.054(g), Human Resources Code, is amended to read as
follows:

(g) The provisions of Subsections .(b) through (f) [of this -eeti, n] do not apply to:

(1) licensed foster homes and licensed foster group homes;

(2) nonprofit facilities regulated under this chapter that provided 24-hour care for
children in the managing conservatorship of the department during the 12-month pe-
riod immediately preceding the anniversary date of the facility's license;

(3) facilities operated by a nonprofit corporation or foundation that provides 24-
hour residential care and does not charge for the care provided; or

(4) a family home listed under Section 42.0523 in which the relative child-care
provider cares for the child in the child's own home.

SECTION 4.232. Section 42.055(b), Human Resources Code, is amended to read as
follows:

(b) The executive commissioner [departmer ] by rule shall determine the design, size,
and wording of the sign.
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SECTION 4.233. Section 42.056(c), Human Resources Code, is amended to read as
follows:

(c) The executive commissioner [department] by rule shall require a child-care facility,
child-placing agency, or registered family home to pay to the department a fee in an
amount not to exceed the administrative costs the department incurs in conducting a
background and criminal history check under this section.

SECTION 4.234. Section 42.058, Human Resources Code, is amended to read as
follows:

Sec. 42.058. COMPETITIVE BIDDING OR ADVERTISING RULES. (a) The execu-
tive commissioner [board] may not adopt rules restricting competitive bidding or advertis-
ing by a license holder or registration holder except to prohibit false, misleading, or
deceptive practices or to prevent a violation of this chapter.

(b) Rules [Int- i:...u io to prohibit false, misleading, or deceptive practices[,-the-board]
may not include a rule that:

(1) restricts the use of any medium for advertising;

(2) restricts the use of a license holder's or registration holder's personal appear-
ance or voice in an advertisement;

(3) relates to the size or duration of an advertisement by the license holder or
registration holder; or

(4) restricts the license holder's or registration holder's advertisement under a trade
name.

SECTION 4.235. Section 42.060(c), Human Resources Code, is amended to read as
follows:

(c) The executive commissioner [department] by rule shall prescribe requirements
regarding the placement, installation, and number of carbon monoxide detectors and
maintenance procedures for those detectors.

SECTION 4.236. Section 42.0705, Human Resources Code, is amended to read as
follows:

Sec. 42.0705. RANGE OF PENALTIES. The department shall revoke or suspend a
license or registration, place on probation a person whose license or registration has
been suspended, or reprimand a license holder or registration holder for a violation of
this chapter or a department rule [o4:4Mie.--oarl4. If a license or registration suspension is
probated, the department may require the license holder or registration holder to:

(1) report regularly to the department on matters that are the basis of the proba-
tion;

(2) limit services to the areas prescribed by the department;

(3) continue or review professional education until the license holder or registration
holder attains a degree of skill satisfactory to the department in those areas that are
the basis of the probation; or

(4) take corrective action relating to the violation on which the probation is based.

SECTION 4.237. Sections 42.072(a), (b), (d), (e), and (f), Human Resources Code, are
amended to read as follows:

(a) The department may suspend, deny, revoke, or refuse to renew the license, listing,
registration, or certification of approval of a facility or family home that does not comply
with the requirements of this chapter, department [the] standards and rules [of-the
department], or the specific terms of the license, listing, registration, or certification. The
department may revoke the probation of a person whose license, listing, or registration
is suspended if the person violates a term of the conditions of probation.

(b) If the department proposes to take an action under Subsection (a), the person is
entitled to a hearing conducted by the State Office of Administrative Hearings. Proceed-
ings for a disciplinary action are governed by the administrative procedure law, Chapter
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2001, Government Code. An action under this section, including a revocation of a person's
license, is a contested case as defined by Chapter 2001, Government Code, and is subject
to judicial review under the substantial evidence rule in accordance with that chapter.
Rules of practice adopted by the executive commissioner [board] under Section 2001.004,
Government Code, applicable to the proceedings for a disciplinary action may not conflict
with rules adopted by the State Office of Administrative Hearings.

(d) The executive commissioner [department] by rule may provide for denial of an ap-
plication or renewal for a licensed facility or for listing or registering a family home or
may revoke a facility's license or a family home's listing or registration based on findings
of background or criminal history as a result of a background or criminal history check.

(e) A person may continue to operate a facility or family home during an appeal of a
license, listing, or registration revocation unless the operation of the facility or family
home poses a risk to the health or safety of children. The executive commissioner shall
by rule establish the criteria for determining whether the operation of a facility or fam-
ily home poses a risk to the health or safety of children. The department shall notify the
facility or family home of the criteria the department used to determine that the opera-
tion of the facility or family home poses a risk to health or safety and that the facility or
family home may not operate. A person who has been notified by the department that
the facility or home riay not operate under this section may seek injunctive relief from a
district court in Travis County or in the county in which the facility or home is located
to allow operation during the pendency of an appeal. The court may grant injunctive
relief against the department's [ageneysl] action only if the court finds that the child-care
operation does not pose a health or safety risk to children. A court granting injunctive
relief under this subsection shall have no other jurisdiction over an appeal of final
department [agen]ey action unless conferred by Chapter 2001, Government Code.

(f) The department shall deny an application or renewal for listing or registering a
family home or shall revoke a family home's listing or registration if the results of a
background or criminal history check conducted by the department under Section 42.056
show that a person has been convicted of an offense under Title 5[;] or 6, Penal Code, or
Chapter 43, Penal Code.

SECTION 4.238. Section 42.077(b), Human Resources Code, is amended to read as
follows:

(b) If a person who operates a facility or family home that has had its license, listing,
or registration revoked or suspended later applies for a new license, listing, or registra-
tion to operate the same facility or family home, the department shall charge the person
an application fee set by the executive commissioner by rule in an amount necessary to
reimburse the department for the cost of the notice relating to that facility or family
home.

SECTION 4.239. Section 42.078(d), Human Resources Code, is amended to read as
follows:

(d) Monetary penalties may [sh at] not be assessed for violations that are the result of
clerical errors.

SECTION 4.240. Section 42.152(b), Human Resources Code, is amended to read as
follows:

(b) A small employer is not required to obtain a permit to operate an employer-based
day-care facility under this subchapter if the employer holds a license to operate a child-
care facility that is issued by the department under Subchapter C. An employer that
holds that license must comply with the applicable provisions of Subchapter C, the ap-
plicable department rules [of the dp a. .tnt], and any specific terms of the license.

SECTION 4.241. Section 42.153(c), Human Resources Code, is amended to read as
follows:

(c) The department may charge an applicant an administrative fee set by the executive
commissioner by rule in a reasonable amount that is sufficient to cover the costs of the
department in processing the application.

SECTION 4.242. Section 42.159(e), Human Resources Code, is amended to read as
follows:
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(e) The department shall require the small employer to pay to the department a fee
set by the executive commissioner by rule in an amount not to exceed the administrative
costs the department incurs in conducting a background and criminal history check
under this section.

SECTION 4.243. Section 42.162(c), Human Resources Code, is amended to read as
follows:

(c) The department may charge a small employer issued a permit under this
subchapter a reasonable fee set by the executive commissioner by rule for the cost of ser-
vices provided by the department in formulating, monitoring, and implementing a cor-
rective action plan under this section.

SECTION 4.244. Section 42.202(b), Human Resources Code, is amended to read as
follows:

(b) A shelter is not required to obtain a permit to provide shelter care under this
subchapter if the shelter holds a license to operate a child-care facility that is issued by
the department under Subchapter C. A shelter that holds that license must comply with
the applicable provisions of Subchapter C, the applicable department rules [of the dpart-
n eMt, and any specific terms of the license.

SECTION 4.245. Section 42.203(c), Human Resources Code, is amended to read as
follows:

(c) The department may charge an applicant an administrative fee set by the executive
commissioner by rule in a reasonable amount that is sufficient to cover the costs of the
department in processing the application.

SECTION 4.246. Section 42.206(e), Human Resources Code, is amended to read as
follows:

(e) The department shall require the shelter to pay to the department a fee set by the
executive commissioner by rule in an amount not to exceed the administrative costs the
department incurs in conducting a background and criminal history check under this
section.

SECTION 4.247. Section 42.209(c), Human Resources Code, is amended to read as
follows:

(c) The department may charge a shelter issued a permit under this subchapter a rea-
sonable fee set by the executive commissioner by rule for the cost of services provided by
the department in formulating, monitoring, and implementing a corrective action plan
under this section.

SECTION 4.248. Section 43.005, Human Resources Code, is amended to read as
follows:

Sec. 43.005. RULES. The executive commissioner [board] may adopt [make] rules to
administer the provisions of this chapter.

SECTION 4.249. Section 43.0055, Human Resources Code, is amended to read as
follows:

Sec. 43.0055. COMPETITIVE BIDDING OR ADVERTISING RULES. (a) The execu-
tive commissioner [depatraent] may not adopt rules restricting competitive bidding or
advertising by a license holder except to prohibit false, misleading, or deceptive practices.

(b) Rules [In its t-les] to prohibit false, misleading, or deceptive practices[, the depart
men,] may not include a rule that:

(1) restricts the use of any medium for advertising;

(2) restricts the use of a license holder's personal appearance or voice in an
advertisement;

(3) relates to the size or duration of an advertisement by the license holder; or

(4) restricts the license holder's advertisement under a trade name.

SECTION 4.250. Section 43.006, Human Resources Code, is amended to read as
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follows:
Sec. 43.006. FEES. The executive commissioner by rule [board] may set and the

department may collect [ehftrgel fees for administering an examination and issuing an
initial license, renewal license, or provisional license in amounts necessary to cover the
costs of administering this chapter.

SECTION 4.251. Section 43.009(b), Human Resources Code, is amended to read as
follows:

(b) The department [boarId] shall recognize, prepare, or administer continuing educa-
tion programs for license holders. The continuing education requirement may be fulfilled
by studies in the areas of legal aspects of child care, concepts related to the field of social
work, or other subjects approved by the department.

SECTION 4.252. Chapter 44, Human Resources Code, is amended to read as follows:

CHAPTER 44. ADMINISTRATION OF FEDERAL AND STATE DAY-CARE
PROGRAMS

SUBCHAPTER A. FEDERALLY ESTABLISHED DAY-CARE PROGRAMS

Sec. 44.001. DESIGNATED AGENCY. The Texas Workforce Commission is the state
agency designated to administer a day-care program established by federal law and
financed partially or totally by federal funds.

Sec. 44.002. ADMINISTRATIVE RULES. (a) The Texas Workforce Commission
shall promulgate rules to carry out the administrative provisions of the program consis-
tent with federal law and regulations.

(b) The rules must include procedures to allow operators of day-care centers to review
and comment on proposed rules and policies.

Sec. 44.003. ADMINISTRATION OF FEDERAL-LOCAL PROGRAM. (a) If the
program is to be funded through political subdivisions of the state or local agencies ap-
proved by the Texas Workforce Commission [eommieiefto] matching federal grants, the
Texas Workforce Commission [eenmisioen] shall promulgate" procedures for effective
delivery of services consistent with this section and with federal law and regulations.

(b) If the services are provided through contracting with operators of day-care
programs on request from political subdivisions or local agencies, the Texas Workforce
Commission [eoimmisionf] may not promulgate standards for selection of the type of
programs more restrictive than required by federal law or regulations.

.(c) The executive director of the Texas Workforce Commission [eommission] shall es-
tablish an accounting system consistent with federal law and regulations which will
provide that an operator of a day-care program contracting with the Texas Workforce
Commission [conmission]:

(1) shall receive prepayment in accordance with policies and procedures mutually
agreed on by the comptroller and the Texas Workforce Commission [eommissien]; and

(2) shall be paid on the basis of legitimate and reasonable expenses, insofar as pos-
sible, given federal regulations and department policy, instead of being paid on the
basis of the number of children attending or the number of children enrolled in the
program, provided that on being monitored by the Texas Workforce Commission [eom-
mission], the contracting operator can substantiate that there were sufficient prepara-
tions in the development of the services offered.

(d) The executive director of the Texas Workforce Commission [commission] shall es-
tablish procedures for hearing complaints by operators of day-care programs contracting
with the Texas Workforce Commission [commission] relating to the failure of the Texas
Workforce Commission [commission] to comply with Subsection (c).

SUBCHAPTER B. DAY-CARE CENTERS
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Sec. 44.031. ESTABLISHMENT. (a) The Texas Workforce Commission [ee.m.i..io
may establish day-care centers for all children who qualify for services under Section
44.032. Where in the opinion of the executive director of the Texas Workforce Commis-
sion [eoimmission] it appears feasible for the furtherance of the objectives of this legisla-
tion, the Texas Workforce Commission [eofmmisia,] may establish cooperative agree-
ments with other state agencies.

(b) The Texas Workforce Commission [eommission] is not required to establish a day-
care center or to provide services under this subchapter unless funds are appropriated
for that purpose.

Sec. 44.032. ELIGIBILITY. (a) Except as provided by Subsection (b), to be eligible
for admission to a day-care center authorized under this subchapter, a child must be at
least six weeks of age and:

(1) the child must be eligible for state assistance under the aid to families with de-
pendent children program and the child's caretaker must be employed, enrolled in a
job training program authorized by the Texas Workforce Commission, registered to
work by the Texas Workforce Commission [that commision], or permanently and
totally disabled; or

(2) the child must be from a family eligible under federal law or regulations to par-
ticipate in a partially or totally federally funded welfare or social services program.

(b) Additional children of the same age group may also be admitted to a center under
additional standards established by the Texas Workforce Commission [eemmlission].

(c) To reduce rapid turnover of children in care and to ensure maximum stability for
the child to the extent possible within federal guidelines, once a child meets the initial
eligibility standards and is enrolled in a child-care program, the child remains eligible
for not less than one year after the date of enrollment.

Sec. 44.033. FEES. (a) A fee for services rendered by the day-care center may not be
charged for a child who is eligible for state assistance under the aid to families with de-
pendent children program.

(b) A fee that is scaled to family income for services rendered by the day-care program
may be charged for a child who is not eligible for state assistance under the aid to fami-
lies with dependent children program.

Sec. 44.034. STANDARDS; RECOMMENDATIONS. (a) If the Texas Workforce Com-
mission establishes day-care centers under this subchapter, the department shall pre-
scribe standards of operation and performance for the centers that will ensure proper
nutrition, social adjustment, health services, and appropriate growth and development
for children admitted.

(b) The executive director of the Texas Workforce Commission [eemnisieien] shall pre-
scribe procedures for receiving recommendations relating to the operation of the centers
from parents, guardians, or custodians of children admitted to the centers, operators of
the centers, and other interested persons.

Sec. 44.035. CONTRACTS. (a) The executive director of the Texas Workforce Com-
mission may contract for services authorized under this subchapter with an individual,
organization, association, or corporation meeting the standards established under Sec-
tion 44.034 and the standards for child-care facilities licensed by the department [Depart-
ment of Proteetive and Regulatory Sevee]

(b) The fees paid to the center under the contract may not exceed the amount it would
cost the state to provide the same services.

(c) The executive director of the Texas Workforce Commission [eetmmissie ] shall
terminate a contract with a day-care center that fails to maintain the department's
standards.

(d) When the executive director of the Texas Workforce Commission [eemmissie]
intends to cancel a contract with a day-care center, the executive director shall give the
center reasonable notice and an opportunity for a hearing if one is requested. The Texas
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Workforce Commission [eomi nntison] shall adopt rules consistent with Chapter 2001,
Government Code, to implement this section. Hearings under this section are contested
cases under that chapter.

Sec. 44.036. ANNUAL EVALUATION OF DAY-CARE CENTERS. If the Texas
Workforce Commission [eonmtission] establishes day-care centers or provides services
under this subchapter, the Texas Workforce Commission [eoermission], with the assis-
tance of the department, shall evaluate the performance of the centers each state fiscal
year. This evaluation shall be sent to the governor and to the Legislative Budget Board
not later than the 100th day after the last day of the state fiscal year covered by the
evaluation.

SECTION 4.253. The heading to Chapter 48, Human Resources Code, is amended to
read as follows:

CHAPTER 48. INVESTIGATIONS AND PROTECTIVE SERVICES FOR
ELDERLY PERSONS AND 4]SABI1] PERSONS WITH DISABILITIES

SECTION 4.254. Section 48.001, Human Resources Code, is amended to read as
follows:

Sec. 48.001. PURPOSE. The purpose of this chapter is to provide for the authority to
investigate the abuse, neglect, or exploitation of an elderly [or disable ] person or person
with a disability and to provide protective services to that person.

SECTION 4.255. Sections 48.002(a)(2), (3), (5), (6), and (8), Human Resources Code,
are amended to read as follows:

(2) "Abuse" means:

(A) the negligent or wilful infliction of injury, unreasonable confinement, intimida-
tion, or cruel punishment with resulting physical or emotional harm or pain to an
elderly [or disabled] person or person with a disability by the person's caretaker,
family member, or other individual who has an ongoing relationship with the person;
or

(B) sexual abuse of an elderly [or-d.s..ed] person or person with a disability,
including any involuntary or nonconsensual sexual conduct that would constitute an
offense under Section 21.08, Penal Code (indecent exposure) or Chapter 22, Penal
Code (assaultive offenses), committed by the person's caretaker, family member, or
other individual who has an ongoing relationship with the person.

(3) "Exploitation" means the illegal or improper act or process of a caretaker, family
member, or other individual who has an ongoing relationship with an elderly [or-dis
abled] person or person-with a disability that involves using, or attempting to use, the
resources of the elderly [or ...... ed] person or person with a disability, including the
person's social security number or other identifying information, for monetary or
personal benefit, profit, or gain without the informed consent of the [elderly or dis-
abled] person.

(5) "Protective services" means the services furnished by the department or by an-
other [a] protective services agency to an elderly [or-disabled] person or person with a
disability who has been determined to be in a state of abuse, neglect, or exploitation or
to a relative or caretaker of an elderly [or disable person or person with a disability
if the department determines the services are necessary to prevent the elderly [or-die-
abled] person or person with a disability from returning to a state of abuse, neglect, or
exploitation. These services may include social casework, case management, and ar-
ranging for psychiatric and health evaluation, home care, day care, social services,
health care, respite services, and other services consistent with this chapter. The term
does not include the services of the department or another protective services agency
in conducting an investigation regarding alleged abuse, neglect, or exploitation of an
elderly [or-disabled] person or person with a disability.

(6) "Protective services agency" means a public or private agency, corporation,
board, or organization that provides protective services to elderly [or-disabled] persons
or persons with disabilities in the state of abuse, neglect, or exploitation.
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(8) "Person with a disability [Disabled persn]" means a person with a mental,
physical, or intellectual or developmental disability that substantially impairs the
person's ability to provide adequately for the person's care or protection and who is:

(A) 18 years of age or older; or

(B) under 18 years of age and who has had the disabilities of minority removed.

SECTION 4.256. Section 48.002(b), Human Resources Code, is amended to read as
follows:

(b) The definitions of "abuse," "neglect," and "exploitation" adopted by the executive
commissioner [Wft..en.] as prescribed by Section 48.251 apply to an investigation of
abuse, neglect, or exploitation under Subchapter [in a faeity ta o -ubehapter] F
or [and] H.

SECTION 4.257. Section 48.004, Human Resources Code, is amended to read as
follows:

Sec. 48.004. RISK ASSESSMENT. The executive commissioner by rule shall develop
and maintain risk assessment criteria for use by department personnel in determining
whether an elderly [o-.isbe.] person or person with a disability is in imminent risk of
abuse, neglect, or exploitation or in a state of abuse, neglect, or exploitation and needs
protective services. The criteria must:

(1) provide for a comprehensive assessment of the person's:

(A) environmental, physical, medical, mental health, and financial condition;

(B) social interaction and support; and

(C) need for legal intervention; and

(2) specify the circumstances under which a caseworker must consult with a supervi-
sor regarding a case.

SECTION 4.258. Section 48.007, Human Resources Code, is amended to read as
follows:

Sec. 48.007. MEMORANDUM OF UNDERSTANDING REGARDING CERTAIN
ABUSE, NEGLECT, OR EXPLOITATION INVESTIGATIONS. The commission [H4ealt
and Human Srvie^ , s ., the department, the Department of Aging and Dis-
ability Services, the office of independent ombudsman for state supported living centers,
and the commission's [Health and Human Se-iees amynission's] office of inspector gen-
eral shall enter into a memorandum of understanding regarding investigations of al-
leged abuse, neglect, or exploitation of residents or clients of state supported living
centers or the ICF-IID [TGF-M-] component of the Rio Grande State Center that
delineates the responsibilities of each agency and office under this chapter, Chapter 261,
Family Code, and Chapter 555, Health and Safety Code, and amend the memorandum
of understanding as necessary to reflect changes in those responsibilities. During the
negotiation of the memorandum of understanding, the agencies and offices shall jointly
determine whether the forensic training received by relevant staff of the Department of
Family and Protective Services is adequate. Specifically, the agencies and offices shall
assess and, if necessary, develop a plan to enhance the ability of department staff to
identify and report incidences that constitute a potential criminal offense. The commis-
sion [Health and Human ........ C.........] is the final arbiter of any dispute regard-
ing the memorandum of understanding under this section.

SECTION 4.259. Sections 48.051(a), (b), and (d), Human Resources Code, are
amended to read as follows:

(a) Except as prescribed by Subsection (b), a person having cause to believe that an
elderly [or disabled] person or person with a disability is in the state of abuse, neglect, or
exploitation, including a [disabled] person with a disability who is receiving services as
described by Section 48.252, shall report the information required by Subsection (d) im-
mediately to the department.

(b) If a person has cause to believe that an elderly [ .disable d] person or person with
a disability, other than a [disabled] person with a disability receiving services as
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described by Section 48.252, has been abused, neglected, or exploited in a facility oper-
ated, licensed, certified, or registered by a state agency, the person shall report the infor-
mation to the state agency that operates, licenses, certifies, or registers the facility for
investigation by that agency.

(d) The report may be made orally or in writing. It shall include:

(1) the name, age, and address of the elderly [or-disabled] person or person with a
disability;

(2) the name and address of any person responsible for the care of the elderly person
or person with a disability [disabled pcrsn's care];

(3) the nature and extent of the condition of the elderly person or person with a dis-
ability [disabled person's condition];

(4) the basis of the reporter's knowledge; and

(5) any other relevant information.

SECTION 4.260. Section 48.052(a), Human Resources Code, is amended to read as
follows:

(a) A person commits an offense if the person has cause to believe that an elderly [or
disabled] person or person with a disability has been abused, neglected, or exploited or is
in the state of abuse, neglect, or exploitation and knowingly fails to report in accordance
with this chapter. An offense under this subsection is a Class A misdemeanor, except
that the offense is a state jail felony if it is shown on the trial of the offense that the
abused, neglected, or exploited [disabled] person is [was] a person with an intellectual
disability [mnntal retardation] who resided in a state supported living center, the ICF-
IID [F-M-R] component of the Rio Grande State Center, or a facility licensed under
Chapter 252, Health and Safety Code, and the actor knew that the [disabled] person had
suffered serious bodily injury as a result of the abuse, neglect, or exploitation.

SECTION 4.261. Section 48.101(f), Human Resources Code, is amended to read as
follows:

(0 The department or investigating state agency may establish procedures to exchange
with another state agency or governmental entity information that is necessary for the
department, state agency, or entity to properly execute its respective duties and respon-
sibilities to provide services to elderly [or-disabled] persons or persons with disabilities
under this chapter or other law. An exchange of information under this subsection does
not affect whether the information is subject to disclosure under Chapter 552, Govern-
ment Code.

SECTION 4.262. Sections 48.102(a) and (d), Human Resources Code, are amended to
read as follows:

(a) The department shall send a written report of the department's investigation of al-
leged abuse, neglect, or exploitation of an [a disabled] adult with a disability at a school,
as appropriate, to the Texas Education Agency, the agency responsible for teacher certi-
fication, the local school board or the school's governing body, and the school principal or
director, unless the principal or director is alleged to have committed the abuse, neglect,
or exploitation. The entity to which the report is sent shall take appropriate action.

(d) The executive commissioner [department] shall adopt rules necessary to implement
this section.

SECTION 4.263. Section 48.103(a), Human Resources Code, is amended to read as
follows:

(a) On determining after an investigation that an elderly [or disabled] person or
person with a disability has been abused, exploited, or neglected by an employee of a
home and community support services agency licensed under Chapter 142, Health and
Safety Code, the department shall:

(1) notify the state agency responsible for licensing the home and community sup-
port services agency of the department's determination;

(2) notify any health and human services agency, as defined by Section 531.001,
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Government Code, that contracts with the home and community support services
agency for the delivery of health care services of the department's determination; and

(3) provide to the licensing state agency and any contracting health and human ser-
vices agency access to the department's records or documents relating to the
department's investigation.

SECTION 4.264. Sections 48.151(b) and (c), Human Resources Code, are amended to
read as follows:

(b) The executive commissioner [departmennt] shall adopt rules for conducting
investigations under this chapter.

(c) The executive commissioner [departent] by rule may assign priorities and pre-
scribe investigative procedures for conducting investigations according to the degree of
severity and immediacy of the alleged harm to the individual. Notwithstanding Subsec-
tion (a), the [dep]atments] priorities and procedures may provide that an investigation
is not required to be initiated within 24 hours in all cases.

SECTION 4.265. Section 48.152(a), Human Resources Code, is amended to read as
follows:

(a) An investigation by the department or a state agency shall include an interview
with the elderly [or-disabled] person or person with a disability, if appropriate, and with
persons thought to have knowledge of the circumstances. If the elderly [or disabled]
person or person with a disability refuses to be interviewed or cannot be interviewed
because of a physical or mental impairment, the department shall continue the investiga-
tion by interviewing other persons thought to have knowledge relevant to the
investigation.

SECTION 4.266. Section 48.1522, Human Resources Code, is amended to read as
follows:

Sec. 48.1522. REPORTS OF CRIMINAL CONDUCT TO LAW ENFORCEMENT
AGENCY. (a) Except as provided by Subsection (b), if during the course of the
department's or another state agency's investigation of reported abuse, neglect, or
exploitation a caseworker of the department or other state agency, as applicable, or the
caseworker's supervisor has cause to believe that the elderly [o]isald person or
person with a disability has been abused, neglected, or exploited by another person in a
manner that constitutes a criminal offense under any law, including Section 22.04,
Penal Code, the caseworker or supervisor shall:

(1) immediately notify an appropriate law enforcement agency, unless the law
enforcement agency reported the alleged abuse, neglect, or exploitation to the depart-
ment; and

(2) provide the law enforcement agency with a copy of the investigation report of
the department or other state agency, as applicable, in a timely manner.

(b) If during the course of the department's investigation of reported abuse, neglect, or
exploitation a caseworker of the department or the caseworker's supervisor has cause to
believe that a [disa]bed] person with a disability who is a resident or client of a state
supported living center or the ICF-IID [G--MR] component of the Rio Grande State
Center has been abused, neglected, or exploited by another person in a manner that con-
stitutes a criminal offense under any law, including Section 22.04, Penal Code, in addi-
tion to the report to the appropriate law enforcement agency required by Subsection (a),
the caseworker shall immediately notify the commission's office of inspector general and
promptly provide the commission's office of inspector general with a copy of the
department's investigation report.

SECTION 4.267. Section 48.153(a), Human Resources Code, is amended to read as
follows:

(a) To implement an investigation of reported abuse, neglect, or exploitation, the
probate court, or the county court when no probate court exists, may authorize entry of
the place of residence of the elderly [or disabled] person or person with a disability.

SECTION 4.268. Section 48.154(a), Human Resources Code, is amended to read as
follows:
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(a) The department or another state agency, as appropriate, shall have access to any
records or documents, including client-identifying information, financial records, and
medical and psychological records, necessary to the performance of the department's or
state agency's duties under this chapter. The duties include but are not limited to the
investigation of abuse, neglect, or exploitation or the provisions of services to an elderly
[or-difabled] person or person with a disability. A person, agency, or institution that has
a record or document that the department or state agency needs to perform its duties
under this chapter shall, without unnecessary delay, make the record or document avail-
able to the department or state agency that requested the record or document.

SECTION 4.269. Section 48.155, Human Resources Code, is amended to read as
follows:

Sec. 48.155. INTERFERENCE WITH INVESTIGATION OR SERVICES
PROHIBITED. (a) A person, including a guardian and notwithstanding Section 1151.001
[675], Estates [Texas Probate] Code, may not interfere with:

(1) an investigation by the department or by another [a] protective services agency
of alleged abuse, neglect, or exploitation of an elderly [or disabled] person or person
with a disability; or

(2) the provision of protective services to an elderly [or-disa....] person or person
with a disability.

(b) The department or another [a] protective services agency may petition the ap-
propriate court to enjoin any interference with:

(1) an investigation of alleged abuse, neglect, or exploitation; or

(2) the provision of protective services such as removal of the elderly [or-ds-abl+e4
person or person with a disability to safer surroundings or safeguarding the person's
resources from exploitation.

SECTION 4.270. Section 48.201, Human Resources Code, is amended to read as
follows:

Sec. 48.201. APPLICATION OF SUBCHAPTER. Except as otherwise provided, this
subchapter does not apply to an [a Tes De.rtmen.t of Mental Health and Mental
Retardation] investigation under Subchapter F or H.

SECTION 4.271. Section 48.202, Human Resources Code, is amended to read as
follows:

Sec. 48.202. SERVICE DETERMINATION BY DEPARTMENT OR AGENCY. (a) In
an investigation the department or state agency, as appropriate, shall determine:

(1) whether the person needs protective services from the department;

(2) what services are needed;

(3) whether services are available from the department, from the state agency, or in
the community and how they can be provided;

(4) whether the person, acting alone, would be capable of obtaining needed services
and could bear the cost or would be eligible for services from the department or state
agency;

(5) whether a caretaker would be willing to provide services or would agree to their
provision;

(6) whether the elderly [or-diabled] person or person with a disability desires the
services;

(7) whether the person needs legal intervention to resolve the person's abuse, ne-
glect, or exploitation and, if so, what type of intervention is needed; and

(8) other pertinent data.

(b) If the department or state agency, as appropriate, determines under Subsection
(a)(1) that a person needs protective services, the department or agency shall, in
determining how those services can be provided as required by Subsection (a)(3),
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determine whether the person may be [is] eligible for community-based long-term [eare]
services and supports and whether those services and supports are available. If the
person is eligible for those services and supports, but the services and supports are not
immediately available, the department or state agency shall ensure that the person is
placed on an appropriate waiting list for the services and supports and that the person's
abuse, neglect, or exploitation is resolved before the department closes the case.

SECTION 4.272. Section 48.203, Human Resources Code, is amended to read as
follows:

Sec. 48.203. VOLUNTARY PROTECTIVE SERVICES. (a) An elderly [or-disabled]
person or person with a disability may receive voluntary protective services if the person
requests or consents to receive those services.

(b) The elderly [or .disabled] person or person with a disability who receives protective
services shall participate in all decisions regarding the person's [his-or-he] welfare, if
able to do so.

(c) The least restrictive alternatives should be made available to the elderly [or-dis-
abled] person or person with a disability who receives protective services.

(d) Except as provided by Section 48.208, if an elderly [or disable ] person or person
with a disability withdraws from or refuses consent to voluntary protective services, the
services may not be provided.

SECTION 4.273. Section 48.204, Human Resources Code, is amended to read as
follows:

Sec. 48.204. AGENCY POWERS. A protective services agency may furnish protective
services to an elderly [or-disabled] person or person with a disability with the person's
consent or to a relative or caretaker of the [an elderlyo r disable] person on behalf of
the [elderly or disabled person with the relative's or caregiver's consent or, if the elderly
[or disabled person or person with a disability lacks the capacity to consent, without
that person's consent as provided by this chapter.

SECTION 4.274. Sections 48.205(b) and (d), Human Resources Code, are amended to
read as follows:

(b) The department shall use existing resources and services of public and private
agencies in providing protective services. If the department does not have existing re-
sources to provide direct protective services to elderly [or-disabled] persons or persons
with disabilities, the department, subject to the availability of funds, shall contract with
protective services agencies for the provision of those services, especially to [elderly or
disabled] persons residing in rural or remote areas of this state or not previously served
by the department.

(d) The responsibilities prescribed by this chapter are exclusive of those designated to
other state or federal agencies authorized or required by law to provide protective ser-
vices to elderly [ordisable persons or persons with disabilities determined to be in the
state of abuse, neglect, or exploitation.

SECTION 4.275. Section 48.206, Human Resources Code, is amended to read as
follows:

Sec. 48.206. COST OF SERVICES. If the elderly [or-disabled] person or person with
a disability receiving the protective services is determined to be financially able to con-
tribute to the payments for those services, the provider shall receive a reasonable
reimbursement from the person's assets.

SECTION 4.276. Sections 48.208(b), (c), (c-1), (c-2), (c-3), (c-4), (c-5), (d), (d-1), (e-
1), (f), (g), and (h), Human Resources Code, are amended to read as follows:

(b) If the department determines that an elderly [ . .disabled] person or person with a
disability is suffering from abuse, neglect, or exploitation presenting a threat to life or
physical safety, that the person lacks capacity to consent to receive protective services,
and that no consent can be obtained, the department may petition the probate or statu-
tory or constitutional county court that has probate jurisdiction in the county in which
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the [elerly o- diable.] person resides for an emergency order authorizing protective
services.

(c) The petition shall be verified and shall include:

(1) the name, age, and address of the elderly [or -disable I person or person with a
disability who needs protective services;

(2) the nature of the abuse, neglect, or exploitation;

(3) the services needed; and

(4) a medical report signed by a physician stating that the person is suffering from
abuse, neglect, or exploitation presenting a threat to life or physical safety and stating
that the person is physically or mentally incapable of consenting to services unless the
court finds that an immediate danger to the person's health or safety [of-the elderlyor
disabled person.. exists and there is not sufficient time to obtain the medical report.

(c-i) Notwithstanding Subsection (c)(4), in lieu of a medical report described by
Subsection (c)(4), the petition may include an assessment of the [el.ery or di.abled
persons] health status of the elderly person or person with a disability as described by
Subsection (c-2) or psychological status as described by Subsection (c-3), or a medical
opinion of the (elder] person's health status as described by Subsection (c-
4), if the department determines, after making a good faith effort, that a physician from
whom the department may obtain the medical report is unavailable. The department
shall ensure that the person who performs an assessment of the [ederly or -disabled
persons] health or psychological status of the elderly person or person with a disability
has training and experience in performing the applicable assessment.

(c-2) Except as provided by Subsection (c-4), an assessment of the [eldrly or disabld
person'] health status of the elderly person or person with a disability must be performed
by a physician assistant or advanced practice nurse. The person performing the assess-
ment shall sign a report stating:

(1) that the elderly [or-di...... person or person with a disability is reported to be
suffering from abuse, neglect, or exploitation, which may present a threat to the
person's life or physical safety;

(2) whether the elderly [or-diseabed] person or person with a disability has provided
the person's medical history to the physician assistant or advanced practice nurse, as
applicable; and

(3) that in the professional opinion of the physician assistant or advanced practice
nurse, as applicable, the issuance of an emergency order authorizing protective ser-
vices without the [elderly or cisabld person's] consent of the elderly person or person
with a disability is necessary under the circumstances.

(c-3) An assessment of the [elderly or di-abled person's] psychological status of the
elderly person or person with a disability must be performed by a licensed professional
counselor, licensed psychologist, or master social worker who has training and expertise
in issues related to abuse, neglect, and exploitation. The person performing the assess-
ment shall sign a report stating:

(1) that the elderly [or-di&ab ed] person or person with a disability is reported to be
suffering from abuse, neglect, or exploitation, which may present a threat to the
person's life or physical safety; and

(2) that in the professional opinion of the licensed professional counselor, licensed
psychologist, or master social worker, as applicable, the issuance of an emergency or-
der authorizing protective services without the [.ldry cr isabled person's] consent of
the elderly person or person with a disability is necessary under the circumstances.

(c-4) A registered nurse may perform a nursing assessment of the elderly or disa
person's] health status of the elderly person or person with a disability. If the registered
nurse, based on the registered nurse's professional nursing judgment, determines that
the [elder4 r disabled] person is likely to be suffering from abuse, neglect, or exploita-
tion, which may present a threat -to the person's life or physical safety, the registered

797

Ch. 1, § 4.276



84th LEGISLATURE-REGULAR SESSION

nurse shall report that assessment to a physician. After the registered nurse reports the
assessment, the physician shall sign a written opinion stating whether:

(1) the elderly [or disabled) person or person with a disability is reported to be suf-
fering from abuse, neglect, or exploitation, which may present a threat to the person's
life or physical safety; and

(2) the issuance of an emergency order authorizing protective services without the
[elderly r disabled pcrson'] consent of the elderly person or person with a disability is
necessary under the circumstances.

(c-5) The physician may use the registered nurse's assessment of the [elderly-or -s-
abled person's] health status of the elderly person or person with a disability as the basis
of the physician's professional opinion under Subsection (c-4).

(d) On finding that there is reasonable cause to believe that abuse, neglect, or exploita-
tion presents a threat to life or physical safety for the elderly [or-da.be] person or
person with a disability and that the [elderly or disabled] person lacks capacity to
consent to services, the court may:

(1) order removal of the [elderly r disabled] person to safer surroundings;

(2) order medical services; and

(3) order other available services necessary to remove conditions creating the threat
to life or physical safety, including the services of law enforcement officers or emer-
gency medical services personnel.

(d-1) If the court renders an order that is based on a petition including an assessment
under Subsection (c-2) or (c-3) or a medical opinion under Subsection (c-4), the court
shall order that the elderly [or-disabled] person or person with a disability be examined
by a physician not later than 72 hours after the time the provision of protective services
begins. After performing the examination, the physician shall sign and submit to the
court a medical report stating the physician's opinion whether the [e l.e, or d.able ]
person is:

(1) suffering from abuse, neglect, or exploitation presenting a threat to life or physi-
cal safety; and

(2) physically or mentally incapable of consenting to services.

(e-1) An emergency order that was rendered based on a petition that included an as-
sessment under Subsection (c-2) or (c-3) or a medical opinion under Subsection (c-4)
immediately terminates if the medical report issued under Subsection (d-1) states the
physician's opinion that the elderly [or-disabled] person or person with a disability:

(1) is not suffering from abuse, neglect, or exploitation presenting a threat to life or
physical safety; or

(2) is physically or mentally capable of consenting to services.

(f) Any medical facility, emergency medical services provider, or physician who
provides treatment to or who transports an elderly [or-disabled] person or person with a
disability pursuant to an emergency order under Subsection (d) or an emergency autho-
rization under Subsection (h) is not liable for any damages arising from the treatment or
transportation, except those damages resulting from the negligence of the facility,
provider, or physician.

(g) The court shall appoint an attorney ad litem to represent the elderly [or daled]
person or person with a disability in any proceeding brought by the department under
this section. A reasonable fee, as determined by the court, shall be paid to the attorney
ad litem from the general fund of the county.

(h) If the department cannot obtain an emergency order under this section because
the court is closed on a Saturday, Sunday, or legal holiday or after 5 p.m., the depart-
ment may remove or authorize an appropriate transportation service, including an
emergency medical services provider, to remove the elderly [or-disable4] person or
person with a disability to safer surroundings, authorize medical treatment, or authorize
or provide other available services necessary to remove conditions creating the threat to

798

Ch. 1, § 4.276



84th LEGISLATURE-REGULAR SESSION

life or physical safety. The department must obtain an emergency order under this sec-
tion not later than 4 p.m. on the first succeeding business day after the date on which
protective services are provided. If the department does not obtain an emergency order,
the department shall cease providing protective services and, if necessary, make ar-
rangements for the immediate return of the person to the place from which the person
was removed, to the person's place of residence in the state, or to another suitable place.

SECTION 4.277. Sections 48.209(a) and (d), Human Resources Code, are amended to
read as follows:

(a) The department shall refer an individual to the Department of Aging and Disabil-
ity Services for guardianship services under Subchapter E, Chapter 161, if the individ-
ual is:

(1) a minor in the conservatorship of the department who:

(A) is 16 years of age or older; and

(B) the department has reason to believe will, because of a physical or mental
condition, be substantially unable to provide for the individual's own food, clothing,
or shelter, to care for the individual's own physical health, or to manage the individ-
ual's own financial affairs when the individual becomes an adult; or

(2) an elderly [or-disabed] person or person with a disability who:

(A) has been found by the department to be in a state of abuse, neglect, or
exploitation; and

(B) the department has reason to believe is an incapacitated person as defined by
Section 1002.017(2) [60+(14*R1], Estates [Texas Probate] Code.

(d) Nothing in this section shall prohibit the department from also making a referral
of an individual to a court having probate jurisdiction in the county where the individual
is domiciled or found, if the court has requested the department to notify the court of
any individuals who may be appropriate for a court-initiated guardianship proceeding
under Chapter 1102 [Seei-68al, Estates [Teas Probate] Code. In making a referral
under this subsection and if requested by the court, the department shall, to the extent
allowed by law, provide the court with all relevant information in the department's re-
cords relating to the individual. The court, as part of this process, may not require the
department to:

(1) perform the duties of a guardian ad litem or court investigator as prescribed by
Chapter 1102 [Seeo.-6.3], Estates [Texas Probate] Code; or

(2) gather additional information not contained in the department's records.

SECTION 4.278. Section 48.211, Human Resources Code, is amended to read as
follows:

Sec. 48.211. REPORT TO GUARDIANSHIP COURT. If the elderly [o- disabled]
person or person with a disability has a guardian, a written notification of the findings of
the investigation shall be sent to the court to which the guardian is accountable.

SECTION 4.279. The heading to Subchapter F, Chapter 48, Human Resources Code,
is amended to read as follows:

SUBCHAPTER F. INVESTIGATIONS IN CERTAIN FACILITIES, COM-
MUNITY CENTERS, AND LOCAL MENTAL HEALTH AND INTEL-

LECTUAL AND DEVELOPMENTAL DISABILITY [METAL RTARBA 1 A].
O-N] AUTHORITIES

SECTION 4.280. Section 48.251, Human Resources Code, is amended to read as
follows:

Sec. 48.251. DEFINITIONS. The executive commissioner [departmett] by rule shall
adopt definitions of "abuse," "neglect," and "exploitation" to govern investigations [an
investigationi. under this subchapter and Subchapter H.

SECTION 4.281. Section 48.252, Human Resources Code, is amended to read as
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follows:
Sec. 48.252. INVESTIGATION OF REPORTS IN CERTAIN FACILITIES AND IN

COMMUNITY CENTERS. (a) The department shall receive and investigate reports of
the abuse, neglect, or exploitation of an individual with a disability receiving services:

(1) in:

(A) a mental health facility operated by the Department of State Health Services;
or

(B) a facility licensed under Chapter 252, Health and Safety Code;

(2) in or from a community center, a local mental health authority, or a local intel-
lectual and developmental disability [mental ............ authority; or

(3) through a program providing services to that person by contract with a mental
health facility operated by the Department of State Health Services, a community
center, a local mental health authority, or a local intellectual and developmental dis-
ability [mt.al retardation] authority.

(b) The department shall receive and shall investigate reports of the abuse, neglect, or
exploitation of an individual with a disability receiving services:

(1) in a state supported living center or the ICF-IID [IGF-M- component of the
Rio Grande State Center; or

(2) through a program providing services to that person by contract with a state
supported living center or the ICF-IID [G-M-R] component of the Rio Grande State
Center.

(c) The executive commissioner [depapftrmnet] by rule shall define who is "an individual
with a disability receiving services."

(d) In this section, "community center," "local mental health authority," and "local
intellectual and developmental disability [mental retardation authority" have the mean-
ings assigned by Section 531.002, Health and Safety Code.

SECTION 4.282. Section 48.254, Human Resources Code, is amended to read as
follows:

Sec. 48.254. FORWARDING OF CERTAIN REPORTS. In accordance with depart-
ment rules, the department shall forward a copy of the initial intake report and a copy
of the completed investigation report relating to alleged or suspected abuse, neglect, or
exploitation to the appropriate facility, community center, local mental health authority,
local intellectual and developmental disability [mental retardatio.] authority, or program
providing mental health or intellectual disability [m..tal retardation] services under
contract with the facility, community center, or authority.

SECTION 4.283. Sections 48.255(a), (b), (c), (d), (e), and (f), Human Resources Code,
are amended to read as follows:

(a) The department, the Department of Aging and Disability Services, and the Depart-
ment of State Health Services shall develop [joint] rules to facilitate investigations in
state mental health facilities and state supported living centers.

(b) The executive commissioner [de.atm ent, the Dpartment of Aging and Dis. ty
......... a t e Department ..f State Health Ser... .. ] by rule ^joint- r les] shall estab-
lish procedures for resolving disagreements between the department and the Depart-
ment of Aging and Disability Services or the Department of State Health Services
concerning the department's investigation findings.

(c) The department, the Department of Aging and Disability Services, and the Depart-
ment of State Health Services shall develop and propose to the executive commissioner
Ljoin-] rules to facilitate investigations in community centers, local mental health
authorities, and local intellectual and developmental disability [mntal retardatio-]
authorities.

(d) A confirmed investigation finding by the department may not be changed by a su-
perintendent of a state mental health facility, by a director of a state supported living
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center, by a director of a community center, or by a local mental health authority or lo-
cal intellectual and developmental disability [mcntal retardation] authority.

(e) The executive commissioner [department] shall provide by rule for an appeals pro-
cess by the alleged victim of abuse, neglect, or exploitation under this section.

(0 The executive commissioner [departmetl by rule may assign priorities to an
investigation conducted by the department under this section. The primary criterion
used by the executive commissioner [depa.rtm.en.] in assigning a priority must be the risk
that a delay in the investigation will impede the collection of evidence.

SECTION 4.284. Section 48.256(a), Human Resources Code, is amended to read as
follows:

(a) The department, the Department of Aging and Disability Services, and the Depart-
ment of State Health Services shall, at the direction of the executive commissioner,
jointly develop and implement a single system to track reports and investigations under
this subchapter.

SECTION 4.285. Sections 48.301(a), (b), (c), (e), (f, and (g), Human Resources Code,
are amended to read as follows:

(a) If the department receives a report of suspected abuse, neglect, or exploitation of
an elderly [or-disabled] person or person with a disability, other than a [disabled] person
with a disability who is receiving services as described by Section 48.252, in a facility
operated, licensed, certified, or registered by a state agency, the department shall refer
the report to that agency.

(b) A state agency that receives a report under this section shall make a thorough
investigation promptly after receiving a report that an elderly [or disabled] person or
person with a disability has been or may be abused, neglected, or exploited in a facility
operated, licensed, certified, or registered by the agency. The primary purpose of the
investigation is the protection of the elderly [or disabled] person or person with a
disability.

(c) Each state agency that may receive reports under this section, or the person
responsible for adopting rules for that state agency, shall adopt rules relating to the
investigation and resolution of reports received under this section.

(e) A state agency that receives a complaint relating to an investigation conducted
under this section shall refer the complaint to its governing board, if applicable, or other
person or entity designated to receive such complaints for review and appropriate action.

(0 The executive commissioner [Health and Human S ke C 1mms.inl by rule
shall adopt minimum standards for the investigation of suspected abuse, neglect, or
exploitation of an elderly [or-disabled] person or person with a disability under this
section.

(g) A rule or policy adopted by or for a state agency [or-istit.tion] under Subsection
(c) must be consistent with the minimum standards adopted by the executive commis-
sioner [Wealth and fl t anan Services Ctnn sin]p.l

SECTION 4.286. Section 48.302, Human Resources Code, is amended to read as
follows:

Sec. 48.302. APPROVAL OF RULES. The executive commissioner [Health and H
man Se ,v ...C.mmip..nI shall review and approve the rules required by Section
48.301(c) to ensure that all agencies implement appropriate standards for the conduct of
investigations and that uniformity exists among agencies in the investigation and reso-
lution of reports.

SECTION 4.287. Section 48.303(a), Human Resources Code, is amended to read as
follows:

(a) The department shall enter into [adopt] a memorandum of understanding with
each state agency that operates, licenses, certifies, or registers a facility in which elderly
[or-disabled] persons or persons with disabilities are located that clarifies each agency's
responsibility under this chapter.
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SECTION 4.288. Section 48.304, Human Resources Code, is amended to read as
follows:

Sec. 48.304. STATISTICS. (a) A [Feah] state agency[, other than the Texas Deapa
ment of Mental - alth fnd Mental Retardati n,] that operates, licenses, certifies, or
registers a facility in which elderly [o- sbe ] persons or persons with disabilities are
located shall compile and maintain statistics on the incidence of abuse, neglect, or
exploitation of elderly [or-iea~bed] persons or persons with disabilities that occurs in the
facilities. A state agency is not required to compile and maintain statistics on the
incidence of abuse, neglect, or exploitation of an individual with a disability described
under Section 48.252.

(b) The agency shall make the statistics available to the commission [Health and -Ht
mafn Serviees G.mmison] on request.

SECTION 4.289. Section 48.402, Human Resources Code, is amended to read as
follows:

Sec. 48.402. RULES RELATING TO REPORTABLE CONDUCT. The executive com-
missioner [departmeft] may adopt rules to further define reportable conduct.

SECTION 4.290. Section 51.0021, Human Resources Code, is amended to read as
follows:

Sec. 51.0021. FAMILY VIOLENCE SERVICES PLAN. (a) The commission [depart-
men,] shall develop and maintain a plan for delivering family violence services in this
state.

(b) In developing the plan under this section, the commission [depa-rtmet] shall
consider the geographic distribution of services and the need for services, including the
need for increasing services for underserved populations.

SECTION 4.291. Section 51.003, Human Resources Code, is amended to read as
follows:

Sec. 51.003. CONTRACTS. (a) The commission [departmeF] shall contract for ser-
vices with family violence centers with consideration given to the plan for family violence
services under Section 51.0021. These contracts are to expand existing family violence
center services and may not result in reducing financial support a family violence center
receives from another source. The contracts shall not provide for more than 75 percent of
the cost of the family violence center program. The commission [department] shall
develop a declining scale of state financial support for family violence centers, declining
over a six-year period from the initiation of each individual contract, with no more than
50 percent of a family violence center program's funding to be provided by the state after
the sixth year. The balance each year shall be provided from other sources. The executive
commissioner [epft.ment] may adopt rules which will allow exceptions to the above
scale in individual instances when a family violence center shall demonstrate that
exigent circumstances require such a waiver.

(b) The commission [depa]tmen I may contract with family violence special projects
for services. The commission [department] shall consider the plan for family violence
services under Section 51.0021 in contracting with family violence special projects.

(c) The commission [departmeit] shall contract statewide for activities that support
and advance the work of family violence centers. Activities contracted for under this
subsection must include the provision of technical assistance and training for family
violence centers. The commission [department] may contract for the provision of public
education, consultation to the commission [departme.], research, evaluation, and liai-
son and training for other professionals who work with victims of family violence,
including professionals in the criminal justice, medical, and social services fields, and for
community or civic groups.

(d) The commission [department] shall award all contracts made under Subsection (c)
through a competitive bidding process unless that process would not be cost-effective.

SECTION 4.292. Section 51.004, Human Resources Code, is amended to read as
follows:
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Sec. 51.004. CONTRACT BIDS. (a) To be eligible for a contract under Section
51.003(a), a family violence shelter center must:

(1) provide temporary lodging and direct delivery of services for adults and their de-
pendents;

(2) have been in actual operation offering shelter services 24 hours a day with a
capacity for not less than five persons for at least one year before the date on which
the contract is awarded;

(3) demonstrate that the center, through the services it provides, is addressing a
need in the community consistent with the plan for family violence services under Sec-
tion 51.0021; and

(4) submit a contract application on forms prescribed by the commission
[depa-ntent].

(b) To be eligible for a contract under Section 51.003(a), a family violence nonresiden-
tial center must:

(1) provide, as its primary purpose, direct delivery of services to adult victims of
family violence;

(2) demonstrate a system of referring victims of family violence to at least one fam-
ily violence shelter center or other safe temporary lodging;

(3) have been operating and providing comprehensive services, including the ser-
vices described by Section 51.005(b)(3), to victims of family violence for at least one
year before the date on which the contract is awarded;

(4) demonstrate that the center, through the services it provides, is addressing a
need in the community consistent with the plan for family violence services under Sec-
tion 51.0021; and

(5) submit a contract application on forms prescribed by the commission
[4epartment].

(c) The commission [department] shall consider the following factors in awarding
contracts under Section 51.003(a):

(1) the family violence center's eligibility for and use of funds from the federal
government, philanthropic organizations, and voluntary sources;

(2) community support for the family violence center, as evidenced by financial
contributions from civic organizations, local governments, and individuals;

(3) evidence that the family violence center provides services that encourage self-
sufficiency and effectively uses community resources;

(4) evidence of involvement with local law enforcement officials; and

(5) support for the family violence center through volunteer work, especially volun-
teer effort by persons who have been victims of family violence.

(d) To be eligible for a contract under Section 51.003(b), a family violence special proj-
ect must:

(1) provide:

(A) community education relating to family violence; or

(B) direct delivery of services for adult victims of family violence or their children;

(2) demonstrate a system of referring victims of family violence to at least one fam-
ily violence shelter center or other safe temporary lodging;

(3) demonstrate that the project, through the services it provides, is addressing a
need in the community consistent with the plan for family violence services under Sec-
tion 51.0021;

(4) demonstrate that the underserved or special population to be served by the proj-
ect is involved in the project's design and implementation, if applicable; and

(5) submit a contract application on forms prescribed by the commission
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(e) The commission [department] shall use a noncompetitive procurement procedure if
the commission [department] determines that there is no competition between eligible
family violence centers for a service area. If the commission [department] determines
that there is competition between eligible family violence centers for a service area, the
commission [deprtment] shall award a contract through a competitive procurement
procedure.

SECTION 4.293. Section 51.005, Human Resources Code, is amended to read as
follows:

Sec. 51.005. CONTRACT SPECIFICATIONS. (a) The commission [department] shall
contract only with public or private nonprofit organizations that fulfill the requirements
of this chapter.

(b) The contracts shall require the persons operating a family violence center to:

(1) make a quarterly and an annual financial report on a form prescribed by the
commission [department];

(2) cooperate with inspections the commission [department] makes to ensure ser-
vices standards and fiscal responsibility; and

(3) provide, as its primary purpose, services to victims of family violence that
include:

(A) 24-hour-a-day shelter, except that a family violence nonresidential center
may provide access to a 24-hour-a-day shelter;

(B) a 24-hour-a-day crisis hotline, except that a family violence nonresidential
center may provide access to a 24-hour-a-day crisis hotline operated by another or-
ganization located in the nonresidential center's service area;

(C) access to emergency medical care;

(D) intervention services, including safety planning, understanding and support,
information, education, referrals, and other resource assistance;

(E) access to emergency transportation;

(F) legal assistance in the civil and criminal justice systems, including:

(i) identifying individual needs, legal rights, and legal options; and

(ii) providing support and accompaniment in pursuing those options;

(G) information about educational arrangements for children;

(H) information about training for and seeking employment;

(I) cooperation with criminal justice officials;

(J) community education;

(K) a referral system to existing community services; and

(L) a volunteer recruitment and training program.

(c) The contracts may require the persons operating a family violence center to use
intake and case study forms. Forms required shall be developed by the commission
[department] with consultation as outlined in Section 51.008.

SECTION 4.294. Section 51.0051, Human Resources Code, is amended to read as
follows:

Sec. 51.0051. MAXIMIZING FEDERAL FUNDING FOR PROGRAMS TO BENEFIT
VICTIMS OF FAMILY VIOLENCE. To maximize the state's receipt of federal matching
funds for emergency assistance under Part A, Title IV, Social Security Act (42 U.S.C.
Section 601 et seq.):

(1) [;] the commission [department] shall:

(A) [(4-)] ensure that a contract made under Section 51.003 includes provisions
necessary to maximize federal funding for services for victims of family violence;
and
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(B) [(12] file amendments to the state's plan for aid and services to needy families
with children under Part A, Title IV, Social Security Act (42 U.S.C. Section 601 et
seq.), that are necessary to maximize federal funding; and

(2) the executive commissioner shall [(-] establish by rule any reporting procedures
that federal law requires as a condition of receiving federal matching funds.

SECTION 4.295. Section 51.006, Human Resources Code, is amended to read as
follows:

Sec. 51.006. REPORT. (a) Not later than November 1 of each even-numbered year,
the commission [departme] shall publish a report that summarizes reports from fam-
ily violence centers under contract with the commission [depfrtme... and that analyzes
the effectiveness of the contracts authorized by this chapter. The reports must include
information on the expenditure of funds authorized under this chapter, the services
provided, the number of persons for whom a service was provided, and any other infor-
mation relating to the provision of family violence services. [The report may be cembind
with the report required by S -t-- 21.911.] Copies of the report shall be submitted to
the governor, the lieutenant governor, the speaker of the house of representatives, the
Legislative Budget Board, and the standing committees of the senate and house of
representatives having primary jurisdiction over the commission [dRapfient].

(b) The report required under Subsection (a) may be published electronically on the
commission's [departmerts] Internet website. The commission [departm-nt] shall notify
each agency entitled to receive a copy of the report that the report is available on the
commission's [dep]trtment's] Internet website on or before the date the report is due. -

SECTION 4.296. Section 51.007, Human Resources Code, is amended to read as
follows:

Sec. 51.007. CONFIDENTIALITY. The commission [dep.te I. ] may not disclose
any information that would identify:

(1) a particular family violence center location;

(2) a board member of a family violence center or family violence special project; or

(3) a person working at or receiving services through a family violence center or
family violence special project.

SECTION 4.297. Section 51.008, Human Resources Code, is amended to read as
follows:

Sec. 51.008. CONSULTATIONS. In implementing this chapter, the commission
[departmen] shall consult with individuals and groups having knowledge of and experi-
ence in the problems of family violence.

SECTION 4.298. Section 51.009, Human Resources Code, is amended to read as
follows:

Sec. 51.009. GRANTS AND FUNDS. The commission [depatmen ] may seek other
funds that may be available for the contracts authorized by this chapter.

SECTION 4.299. Section 51.010, Human Resources Code, is amended to read as
follows:

Sec. 51.010. RULES. The executive commissioner [dea .ti.et] may adopt rules nec-
essary to implement this chapter.

SECTION 4.300. Section 51.011, Human Resources Code, is amended to read as
follows:

Sec. 51.011. FUNDING. (a) In order to finance the program created by this chapter,
the commission [departmet] is authorized to solicit and receive grants of money from
either private or public sources, including appropriation by the legislature from the gen-
eral revenue fund of the State of Texas, and in that regard it is hereby declared that the
need for and importance of this program require priority and preferential consideration
in appropriation.

(b) The commission [dea i ..nt] may use not more than six percent of the annual
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legislative appropriation to the family violence program for administration of this
chapter and not more than six percent annually for the contracts described in Section
51.003(c).

SECTION 4.301. Section 51.012, Human Resources Code, is amended to read as
follows:

Sec. 51.012. COORDINATION OF SERVICES. The commission [departmet] and
the Department of Family and Protective [and PIg-diat,--] Services shall coordinate the
provision of violence prevention services for children.

SECTION 4.302. Chapter 54, Human Resources Code, is amended to read as follows:

CHAPTER 54. PROTECTIVE ORDERS SOUGHT BY DEPARTMENT OF
FAMILY AND PROTECTIVE [AND .... T ..... ] SERVICES

Sec. 54.001. PROTECTIVE ORDERS. The executive commissioner [Depe i'.........ef
Prote"ti.. and Regslatory ^-" ry .. er....] shall adopt rules to provide procedures for the filing
of protective orders by the Department of Family and Protective Services for the protec-
tion of a member of a family or household as provided by Title 4 [Seetiofn-74], Family
Code.

Sec. 54.002. NOTICE TO NONABUSIVE PARENT OR HOUSEHOLD MEMBER.
The Department of Family and Protective [and Regulatory] Services shall provide prior
notice to a nonabusive parent or adult member of a household of the department's intent
to file an application for a protective order for a child or older person and shall request
the assistance of the person receiving the notice in developing a safety plan for household
members and the child or older person for whom the order is sought. The department
shall exercise reasonable safety precautions to protect a nonabusive parent or other
member of a household while providing notice and requesting assistance under this
section.

SECTION 4.303. The heading to Chapter 73, Human Resources Code, is amended to
read as follows:

CHAPTER 73. [INTERAGENCY COUNCIL ON] EARLY CHILDHOOD
INTERVENTION SERVICES

SECTION 4.304. Section 73.001, Human Resources Code, is amended by amending
Subdivisions (1) and (2) and adding Subdivision (4) to read as follows:

(1) "Commission" means the Health and Human Services Commission ["eBord"
meant the board of the iag en co.f..il oft Early Childhood it .en.t. .

(2) "Department" means the Department of Assistive and Rehabilitative Services
["Coun.il" means the In -- me- on Early Childhood Int..rv.ntlon].

(4) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 4.305. Section 73.003, Human Resources Code, is amended to read as
follows:

Sec. 73.003. STRATEGIC PLAN. The department [eotmei4] shall develop and imple-
ment a strategic plan for a statewide system of early childhood intervention services, as
required by Part C [S .ete. .], Individuals with Disabilities Education Act (IDEA)
(20 U.S.C. Section 1431 [-1474] et seq.), and its subsequent amendments, to ensure that
the provisions of this chapter are properly implemented by the agencies affected.

SECTION 4.306. Section 73.004, Human Resources Code, is amended to read as
follows:

Sec. 73.004. ADVISORY COMMITTEE. (a) The governor shall appoint an advisory
committee to assist the department [eouteif] in the performance of its duties under this
chapter. The executive commissioner [eoeuTri] shall establish the size and composition of
the committee by rule, consistent with federal regulations and state rules. The commis-
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sioner of assistive and rehabilitative services [governor or the .o..... may also appoint
ex officio members to serve for specific purposes to assist the department [eouneill in the
performance of its duties under this chapter.

(b) The committee shall meet and serve in accordance with department [under-the]
rules [of theboard], but the committee shall elect its own presiding officer. The commit-
tee may be divided into regional committees to assist the department [eui]eil in
community-level program planning and implementation under this chapter.

(c) The advisory committee is not subject to Chapter 2110, Government Code [Aftiele
6252 33, Revised Stat.tes].

SECTION 4.307. Section 73.0041, Human Resources Code, is amended to read as
follows:

Sec. 73.0041. ADVISORY COMMITTEE DUTIES. The advisory committee estab-
lished under Section 73.004 shall perform the duties and responsibilities required of an
advisory committee under 20 U.S.C. Section 1441 [Sb.hapter V III, individuals with
Disabilities .dati.n A t (IDEA) (20 U.S.C. Section 1471 et seq.), and its subsequent
amendments.

SECTION 4.308. Section 73.0045, Human Resources Code, is amended to read as
follows:

Sec. 73.0045. COMMISSIONER'S POWERS AND DUTIES; EFFECT OF CONFLICT
WITH OTHER LAW [OF COMMISSIONER OF HEALTH AND HUMAN SERVICES .
[The .... s--e f .health ,nd human ........ has the ...... add dties .ratig -to
the board anid the cxcce.tiv direetor f the bor f povided by Seetior, 531.0055,
Governet Gde.] To the extent a power or duty given to the commissioner of assistive
and rehabilitative services [board orcxee"tive direto,..] by this chapter or another law
conflicts with Section 531.0055, Government Code, Section 531.0055 controls.

SECTION 4.309. Section 73.005, Human Resources Code, is amended to read as
follows:

Sec. 73.005. ISSUES RELATED TO INTERVENTION SERVICES; LEGISLATIVE
PROPOSALS [BO.ARD POWERS AND .UTIE ]. (a) The executive commissioner [board]
with the advice of the advisory committee shall address contemporary issues affecting
intervention services in the state including:

(1) successful intervention strategies;
(2) personnel preparation and continuing education;

(3) screening services;

(4) day or respite care services;
(5) public awareness; and

(6) contemporary research.
(b) The executive commissioner [board] with the advice of the advisory committee shall

advise the legislature on legislation that is needed to maintain a statewide system of
quality intervention services for children with developmental delay who are under three
years of age and the families of those children. The department [eetinil] may develop
and submit legislation to the legislature or comment on pending legislation that affects
this population.

SECTION 4.310. Section 73.0051, Human Resources Code, is amended to read as
follows:

Sec. 73.0051. POWERS AND DUTIES OF EXECUTIVE COMMISSIONER AND
DEPARTMENT UNDER CHAPTER [GOUNG11]. (a) The department [eeuttei] is the
lead agency designated by the governor under Part C [Subechapter VIi], Individuals
with Disabilities Education Act (IDEA) (20 U.S.C. Section 1431 [44 -] et seq.), and its
subsequent amendments, for the administration, supervision, and monitoring of a
statewide comprehensive system of early intervention services that will ensure that all
infants and toddlers in this state who are below the age of three and have developmental
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needs or are at risk of developmental delay receive services that are provided in partner-
ship with their families and in the context of their local community.

(b) The executive commissioner [e]teif] by rule shall:
(1) provide for compliance with the terms and provisions of applicable federal and

state laws in the administration of programs and the delivery of services under this
chapter;

(2) establish a program to monitor fiscal and program implementation under this
chapter; and

(3) establish appropriate sanctions for providers who fail to comply with statutory
and regulatory fiscal and program requirements under this chapter.
(c) The department [eounei4l] may enter into, administer, and monitor contracts with

providers for programs and projects authorized under this chapter.

(d) The department [eoemeill shall periodically monitor program activities and fiscal
performance of the entities funded under this chapter to:

(1) determine compliance with federal and state requirements;

(2) assess the performance of the entities in identifying children under three years
of age with developmental delay in populations at risk of developmental delay; and

(3) issue reports regarding program monitoring.

(e) The department [eouei4l] may apply for and accept gifts, grants, and donations
from public and private sources for use in programs authorized under this chapter. The
department [eo]neil shall deposit money received under this section into the state
treasury.

() The department [eotneill shall:

(1) cooperate with the commission [Health and Humn Se ces om ...... t] and
other local, state, and federal agencies in the strategic planning, funding, delivery,
and monitoring of services authorized under this chapter; and

(2) jointly with the Department of Family and Protective [and Regulatory] Services
develop and implement policies applicable to providers of services authorized under
this chapter in situations involving service recipients who are vulnerable to abuse or
neglect.

(g) The department [eoun l] shall make periodic reports relating to the department's
functions under this chapter as required by law to other agencies, the legislature, ap-
propriate committees, the governor, and the [Seereta y of the] United States secretary of
education [Department of Education].

(h) The department [eount] shall ensure that all programs and department [coun]ill
functions under this chapter are conducted in a nondiscriminatory manner.

(i) The department [council] shall include parents when deciding the appropriate
treatment for the needs of their child or children under this chapter. After establishing
an initial and ongoing treatment plan for a child, the department [courci] shall ensure
that the child's parents continue to be included in all decisions relating to the services
provided to the child, including the determination of the most appropriate setting for the
child to receive services. The department [council] shall ensure that a child's parents
receive written notification of the progress toward meeting the child's treatment plan.
The notification must include details to assist parents in meeting the child's treatment
goals.

() The department [eounei] shall provide [not-limi ] services under this chapter in the
child's [te-so] natural environments but must [shall also] make alternatives available
when early intervention cannot be achieved satisfactorily in a natural environment.

(k) The department [eotmeil] shall cooperate with the commission [Health and Huan
Srvi..s C...n] to select an appropriate automated system or systems currently
used by a state agency to plan, manage, and maintain records of client services under
this chapter. If cost-effective, the department [ounteil] may use the automated system or
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systems to carry out other appropriate department [cott]ei1] administrative functions
under this chapter.

(1) The executive commissioner [cotucitl by rule may establish a system of payments
by families of children receiving services under this chapter, including a schedule of slid-
ing fees, in a manner consistent with 34 C.F.R. Sections 303.13(a)(3) .
303.520, and 303.521.

SECTION 4.311. Section 73.006(b), Human Resources Code, is amended to read as
follows:

(b) The [ay] members of the [board-and] advisory committee are entitled to reimburse-
ment for reasonable and necessary expenses incurred in the performance of [board-oi]
advisory committee duties, including reimbursement for child care.

SECTION 4.312. Section 73.007, Human Resources Code, is amended to read as
follows:

Sec. 73.007. PUBLIC AWARENESS AND TRAINING. The department [eou]ei]
shall develop and implement:

(1) a general public awareness strategy focusing on the importance of prenatal care
and early identification of infants and toddlers with developmental delay and the
availability of resources to meet their needs; and

(2) a statewide plan for conducting training and technical assistance for service
providers, primary referral sources, and families with children under three years of
age with developmental delay.

SECTION 4.313. Section 73.008(a), Human Resources Code, is amended to read as
follows:

(a) The department [eotmeil] shall develop and implement a statewide strategy for:

(1) the early identification of children under three years of age with developmental
delay;

(2) improving the early identification of children under three years of age with
developmental delay in populations at risk of developmental delay, through measures
such as:

(A) targeting at-risk populations and appropriate geographical regions; and

(B) monitoring the performance of providers of services authorized under this
chapter in identifying those children; and

(3) the coordination of programs with other agencies serving children with
developmental delay, including the coordination of policy issues that affect children
with developmental delay who are three years of age or older.

SECTION 4.314. Sections 73.009(a) and (b), Human Resources Code, are amended to
read as follows:

(a) The department shall develop and the executive commissioner [eotincill shall estab-
lish policies concerning services described by this section. A child under three years of
age and the child's family may be referred for services described by this section if the
child is:

(1) identified as having a developmental delay [dv elop.entally dlayed]

(2) suspected of having a developmental delay bng_ dev... ..opme .taly d ] or

(3) considered at risk of developmental delay.

(b) For each child referred, the department [eottne4i] shall ensure the performance of[t

[U)-seek] appropriate medical or developmental screening or evaluation, and if such
screening services or evaluation services are not available, the department [eoutfei+]
shall ensure that [provide tose r- eiter d retly or by ontraet; q._

[(2) refe I the child is referred to a public or private program that can meet the
child's needs.
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SECTION 4.315. Section 73.011, Human Resources Code, is amended to read as
follows:

Sec. 73.011. PROVIDER SELECTION. (a) The department [eotneil] shall select
providers of services authorized under this chapter on a best value basis in a manner
that:

(1) maximizes federal, private, and local sources of funding; and

(2) promotes competition when possible.

(b) The department [eounei] shall determine best value as required by Subsection (a)
when the department [eoeucit] initially awards a contract to a provider and when the
department [eouncil] considers renewal of a provider's contract.

(c) In determining whether a provider will provide best value to the department
[eouncil], the department [eouneil] shall consider:

(1) the past performance of the provider;

(2) the quality of the provider's services;

(3) the cost of the provider's services;

(4) the ability of the provider to maximize federal, private, and local sources of
funding;

(5) the ability of the provider to comply with state and federal program require-
ments;

(6) the availability of the provider to deliver required services; and

(7) any other relevant factor.

SECTION 4.316. Section 73.022, Human Resources Code, is amended by amending
Subsections (a) and (b) and adding Subsection (a-1) to read as follows:

(a) The executive commissioner [eouncil] shall:

(1) ensure compliance with requirements necessary to obtain federal funds in the
maximum amount and the most advantageous proportions possible for programs
funded under this chapter; and

(2) seek funding in a manner that maximizes the total amount of money available
from federal, private, and local sources for programs funded under this chapter. [fl

(a-i) The department shall:

(1) [(-3)] apply for, receive, administer, and spend federal and state funds for Part C
[Sibehepter] H, Individuals with Disabilities Education Act (IDEA) (20 U.S.C. Sec-
tion 1431 et seq.), and its subsequent amendments, dealing with infants and toddlers
from birth to age three with developmental delay and their families; and

(2) [(4)] authorize and account for the classification and spending of maintenance of
effort and carryover funds from all sources in carrying out the programs funded under
this chapter.

(b) All money paid to the department [eouneil] under this chapter shall be deposited in
the state treasury and may be used only for the administration of this chapter.

SECTION 4.317. Section 73.024, Human Resources Code, is amended to read as
follows:

Sec. 73.024. APPLICATION OF OPEN MEETINGS LAW, [f OPEN RECORDS LAW,
AND[H] ADMINISTRATIVE PROCEDURE LAW TO ADVISORY COMMITTEE. The
[boad, aonid] advisory committee is [nre] subject to the requirements of the open
meetings law, Chapter 551, Government Code, the open records law, Chapter 552,
Government Code, and Chapter 2001, Government Code.

SECTION 4.318. The heading to Title 4, Human Resources Code, is amended to read
as follows:
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TITLE 4. SERVICES FOR PERSONS WHO ARE [THE] DEAF OR HARD OF
HEARING

SECTION 4.319. The heading to Chapter 81, Human Resources Code, is amended to
read as follows:

CHAPTER 81. FUNCTIONS OF DEPARTMENT OF ASSISTIVE AND
REHABILITATIVE SERVICES RELATING TO PERSONS WHO ARE [TEXAS

COMMISSION FOR THE ] DEAF OR [AND] HARD OF HEARING

SECTION 4.320. Section 81.001, Human Resources Code, is amended by adding
Subdivisions (2-a) and (5) to read as follows:

(2-a) "Department" means the Department of Assistive and Rehabilitative Services.

(5) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 4.321. Section 81.0055, Human Resources Code, is amended to read as
follows:

Sec. 81.0055. COMMISSIONER'S POWERS AND DUTIES; EFFECT OF CONFLICT
WITH OTHER LAW [OF COMM18SIO9NER OF HE1TH1a AND HU..... SERVICES].
[The .om.mi..ion.r of health and human services has thepowers a.n.d dut relating to
the eomsso and the emettv diree of ~the eof * ie by Seei~
531.0055, Go ver nt Cod.] To the extent a power or duty given to the commissioner
of assistive and rehabilitative services [commission or excutti-i ..r..to ] by this chapter,
or another law relating to services for persons who are deaf or hard of hearing, conflicts
with Section 531.0055, Government Code, Section 531.0055 controls.

SECTION 4.322. Section 81.006, Human Resources Code, is amended to read as
follows:

Sec. 81.006. DUTIES AND POWERS OF DEPARTMENT AND EXECUTIVE COM-
MISSIONER UNDER CHAPTER. (a) The department [eoinmissin] shall:

(1) develop and implement a statewide program of advocacy and education to ensure
continuity of services to persons who are deaf, deaf-blind, or hard of hearing;

(2) provide direct services to persons who are deaf or hard of hearing, including
communication access, information and referral services, advocacy services, services to
elderly persons who are deaf or hard of hearing, and training in accessing basic life
skills;

(3) work to ensure more effective coordination and cooperation among public and
nonprofit organizations providing social and educational services to individuals who
are deaf or hard of hearing;

(4) maintain a registry of available qualified interpreters for persons who are deaf
or hard of hearing by updating the registry at least quarterly and making the registry
available to interested persons at cost;

(5) establish a system to approve and provide courses and workshops for the instruc-
tion and continuing education of interpreters for persons who are deaf or hard of hear-
ing;

(6) assist institutions of higher education that have or are [i-n] initiating training
programs for interpreters for persons who are deaf or hard of hearing [and-develop. elines for ............ to .............. unfrt of. sn taught wihi ............ programs]

(6-a) develop guidelines for the curricula for the programs described by Subdivision
(6) to promote uniformity of the skills taught within those programs;

(7) with the assistance of the Texas Higher Education Coordinating Board, develop
standards for evaluation of the programs described by Subdivision (6); and

(8) develop guidelines to clarify the circumstances under which interpreters certi-
fied by the department [eommi sson] are qualified to interpret effectively, accurately,
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and impartially, both receptively and expressively, using any necessary specialized
vocabulary.
(b) The department [comniissin] may:

(1) appoint one or more advisory committees to consult with and advise the depart-
ment under this chapter [coimnission];

(2) [establish and] collect training fees and accept gifts, grants, and donations of
money, personal property, or real property for use in expanding and improving ser-
vices to persons of this state who are deaf or hard of hearing;

(3) [adopt rules .essaryto implement this chapter;
[(4-)] contract with or provide grants to agencies, organizations, or individuals as

necessary to implement this chapter;
(4) collect [(])-estabsh] a reasonable fee from [and charge] interpreters for training

to defray the cost of conducting the training;
(5) [(6)] develop guidelines for trilingual interpreter services; and
(6) [(-7)1 provide training programs for persons who provide trilingual interpreter

services.
(c) The executive commissioner shall establish the fees described by Subsections (b)(2)

and (4).

(d) The executive commissioner may adopt rules necessary to implement this chapter,
including rules adopting standards and guidelines under this section.

R1e) The comsso shall develop and imp~lemen1 t paieies that cleatrly define the re
speetie responsibilities of the govenn bod of the e .±Z 0 1  -... the. staff of th-

commissieft]
(M The executive commissioner [commissio n] shall establish and the department shall

collect [charge] reasonable fees for some or all department [commission] publications to
cover the department's [commissions] publication costs. However, the department [eom-
mission] shall waive the fee if a person who is deaf or hard of hearing is financially un-
able to pay for the publication, and may waive the fees for publications provided to
certain entities. The executive commissioner [commimion] shall adopt rules to implement
this subsection. The rules must specify the standards used for determining ability to pay
for a publication and must specify the types of entities for which the fees will be waived.

SECTION 4.323. Section 81.007, Human Resources Code, is amended to read as
follows:

Sec. 81.007. BOARD FOR EVALUATION OF INTERPRETERS. (a) The department
[commission] may establish a program in accordance with this section for the certifica-
tion of interpreters who have reached varying levels of proficiency in communication
skills necessary to facilitate communication between persons who are deaf or hard of
hearing and persons who are not deaf or hard of hearing.

(b) The department [commission] shall appoint an advisory board of seven persons to
assist in administering the interpreter certification program. A board member may not
receive compensation, but is entitled to reimbursement of the travel expenses incurred
by the member while conducting the business of the board, as provided in the General
Appropriations Act.

(c) The [Suhject to approval of the. ,mmisson, the] board shall develop, subject to the
department's approval, and the executive commissioner shall adopt [prescribe] qualifica-
tions for each of several levels of certification based on proficiency. The board [and] shall
evaluate and certify interpreters using these qualifications.

(d) A qualified board member may serve as an evaluator under Subsection (c), and the
department [comm.issio] shall compensate the board member for services performed as
an evaluator.

(e) The executive commissioner by rule shall set and the department [commission]
shall collect [eharge] fees for written and performance examinations, for annual certifi-
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cate renewal, and for recertification. The fees must be in an amount sufficient to recover
the costs of the certification program.

(f) The department [e, minimen] may waive any prerequisite to obtaining a certificate
for an applicant after reviewing the applicant's credentials and determining that the ap-
plicant holds a certificate issued by another jurisdiction that has certification require-
ments substantially equivalent to those of this state.

(g) The executive commissioner [eommiaissin] by rule may adopt a system under which
certificates are valid for a five-year period, subject to the certificate holder's payment of
an annual certificate renewal fee. After expiration of the five-year period, an interpreter
must be recertified by the department [emnm~i&&in]. The department [eontntisic] may
recertify an interpreter who:

(1) receives specified continuing education credits; or

(2) achieves an adequate score on a specified examination.

(h) The executive commissioner [eonmissi,] shall adopt rules specifying the grounds
for denying, suspending, or revoking an interpreter's certificate.

(i) The department [commissio] shall determine the frequency for conducting the
interpreter examinations. The department [eeiitssiefn] shall conduct the interpreter
examinations:

(1) in a space that can be obtained free of charge; or

(2) at a facility selected in compliance with Section 2113.106, Government Code.

(k) The department [eommissio n shall compensate an evaluator based on a fee sched-
ule as determined by department [eemuissioin] rule.

(1) The department [eommaissien] shall recognize, prepare, or administer continuing
education programs for its certificate holders. A certificate holder must participate in the
programs to the extent required by the department [eeimiaiofn] to keep the person's
certificate.

SECTION 4.324. Section 81.0071, Human Resources Code, is amended to read as
follows:

Sec. 81.0071. EXAMINATION RESULTS. (a) Not later than the 60th day after the
date on which a certification examination is administered under this chapter, the depart-
ment [ewnuisein] shall notify each examinee of the results of the examination. However,
if an examination is graded or reviewed by a national testing service, the department
[eomnissio] shall notify examinees of the results of the examination not later than the
14th day after the date on which the department [eeoniaien] receives the results from
the testing service. If the notice of the examination results will be delayed for longer
than 90 days after the examination date, the department [entmiaic, n] shall notify each
examinee of the reason for the delay before the 90th day.

(c) The department [eamnis4oin] may require a testing service to notify a person of
the results of the person's examination.

SECTION 4.325. Section 81.0072, Human Resources Code, is amended to read as
follows:

Sec. 81.0072. REVOCATION OR SUSPENSION OF CERTIFICATE. (a) The depart-
ment [eommsi, based on the recommendation of the Board for Evaluation of
Interpreters, may revoke or suspend a certificate or place a certificate holder on proba-
tion for a violation of a statute, rule, or policy of the department [eemiission]. If a certif-
icate holder is placed on probation, the department [eommission] may require the
practitioner:

(1) to report regularly to the department [eommission] on matters that are the basis
of the probation;

(2) to limit practice to those areas prescribed by the department [eent tissioin]; or

(3) to continue or renew professional education until a satisfactory degree of skill
has been attained in those areas that are the basis of the probation.
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(b) If the department [eommission] proposes to suspend or revoke a certificate or place
a certificate holder on probation, the certificate holder is entitled to a hearing before the
department [conmissimn] or a hearings officer appointed by the department [commissiomn].
All final decisions to suspend or revoke a certificate or place a certificate holder on
probation shall be made by the department [commission].

SECTION 4.326. Sections 81.0073(a), (b), (c), (e), and (f), Human Resources Code,
are amended to read as follows:

(a) A person who is otherwise eligible to renew a certificate may renew an unexpired
certificate by paying the required renewal fee to the department [eenrmrision] before the
expiration date of the certificate. A person whose certificate has expired may not engage
in activities that require a certificate until the certificate has been renewed.

(b) A person whose certificate has been expired for 90 days or less may renew the cer-
tificate by paying to the department [conitnson] a renewal fee that is equal to 1-1/2
times the normally required renewal fee.

(c) A person whose certificate has been expired for more than 90 days but less than
one year may renew the certificate by paying to the department [eonintimion] a renewal
fee that is equal to two times the normally required renewal fee.

(e) A person who was certified in this state, moved to another state, and is currently
certified and has been in practice in the other state for the two years preceding the date
of application may obtain a new certificate without reexamination. The person must pay
to the department [commission] a fee that is equal to two times the normally required
renewal fee for the certificate.

(f) Not later than the 30th day before the date a person's certificate is scheduled to
expire, the department [commissimon] shall send written notice of the impending expira-
tion to the person at the person's last known address according to the records of the
department [commission].

SECTION 4.327. Section 81.0074, Human Resources Code, is amended to read as
follows:

Sec. 81.0074. PROVISIONAL CERTIFICATE. (a) The department [commismion] may
issue a: provisional certificate to an applicant currently certified in another jurisdiction
who seeks a certificate in this state and who:

(1) has been certified in good standing as an interpreter for at least two years in an-
other jurisdiction, including a foreign country, that has certification requirements
substantially equivalent to the requirements of this chapter;

(2) has passed a national or other examination recognized by the department [eom-
mission] relating to the practice of interpretation for people who are deaf or hard of
hearing; and

(3) is sponsored by a person certified by the department [commission] under this
chapter with whom the provisional certificate holder will practice during the time the
person holds a provisional certificate.

(b) The department [commission] may waive the requirement of Subsection (a)(3) for
an applicant if the department [commission] determines that compliance with that
subdivision [subsection] would be a hardship to the applicant.

(c) A provisional certificate is valid until the date the department [eommission] ap-
proves or denies the provisional certificate holder's application for a certificate. The
department [commission] shall issue a certificate under this chapter to the provisional
certificate holder if:

(1) the provisional certificate holder is eligible to be certified under Section 81.007(f);
or

(2) the provisional certificate holder passes the part of the examination under this
chapter that relates to the applicant's knowledge and understanding of the laws and
rules relating to the practice of interpretation for people who are deaf or hard of hear-
ing in this state, and:
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(A) the department [co,,mieaionf] verifies that the provisional certificate holder
meets the academic and experience requirements for a certificate under this chapter;
and

(B) the provisional certificate holder satisfies any other certification requirements
under this chapter.

(d) The department [eommission] must approve or deny a provisional certificate
holder's application for a certificate not later than the 180th day after the date the pro-
visional certificate is issued. The department [commission] may extend the 180-day pe-
riod if the results of an examination have not been received by the department [eoflmis-
sion] before the end of that period.

(e) The executive commissioner by rule [eenntsie, ] may establish a fee for provi-
sional certificates in an amount reasonable and necessary to cover the cost of issuing the
certificate.

SECTION 4.328. Section 81.013, Human Resources Code, is amended to read as
follows:

Sec. 81.013. PRIVATE 'OUTDOOR TRAINING PROGRAMS FOR CHILDREN WHO
ARE DEAF OR HARD OF HEARING. (a) The department [eeimmission] may contract
with private entities to provide for the participation of children who are deaf or hard of
hearing at outdoor recreational programs operated for the purpose of providing skill
training and recreational experiences for children who are deaf or hard of hearing. Out-
door training programs under this section may also provide for participation by the
parents of children who are deaf or hard of hearing.

(b) In selecting children to attend programs under this section, the department [eeon-
mission] shall select qualified children from across the state that [th. e nmisson
tinks] will benefit from the program.

(c) The department [eoi nmission] may request criminal history record information on
any person who applies for a staff position in an outdoor training program from the
Department of Public Safety in accordance with Section 411.1131, Government Code.

SECTION 4.329. - Section 81.015, Human Resources Code, is amended to read as
follows:

Sec. 81.015. ADVERTISEMENT. (a) The executive commissioner [eeommissien] may
not adopt rules restricting competitive bidding or advertising by a person regulated by
the department under this chapter [eofmiss]ion except to prohibit false, misleading, or
deceptive practices by the person.

(b) The executive commissioner [eommaision] may not include in department [its] rules
to prohibit false, misleading, or deceptive practices by a person regulated by the depart-
ment under this chapter [eofmtis4on] a rule that:

(1) restricts the person's use of any medium for advertising;

(2) restricts the person's personal appearance or use of the person's [his] voice in an
advertisement;

(3) relates to the size or duration of an advertisement by the person; or

(4) restricts the person's advertisement under a trade name.

(c) The department [comnismsin] may advertise to promote awareness and use of the
programs, services, and activities conducted by the department under this chapter
[eentn"isen]. The department [eommissi n may not use money derived from state tax
revenue to pay for advertisements under this subsection.

SECTION 4.330. Section 81.016, Human Resources Code, is amended to read as
follows:

Sec. 81.016. CONTRACTS FOR SERVICES. (a) Before the department [eninission]
contracts with or provides grant funding to an agency, organization, or individual to
provide direct services to persons who are deaf or hard of hearing, the department [com-
mission] shall make reasonable efforts to notify all potential service providers of the
availability and purpose of the contract or grant.
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(b) The notice shall include a request that all interested service providers submit
within a specified period a contract or grant proposal for the department's [ee....ission.s]
consideration. The notice must also clearly state the criteria that the department [eem-
m4eeiot] will consider in determining which applicant will be awarded the contract or
grant.

(c) The department [eenmi&Aen] shall review all proposals submitted under this sec-
tion and shall award the contract or grant to the applicant that the department [eomnmis-
siefi] determines is best able to provide the needed services. The department [eomnis-
sion] may not award contracts or grants to a former employee of the department's Office
for Deaf and Hard of Hearing Services [eemiisin] within two years after the person's
employment with that office [the eom-rmsion] ceased.

(d) To ensure an equitable distribution of contract or grant funds, the department
[eommissien] shall develop a formula, based on population and region, to allocate those
funds among the agencies, organizations, or individuals that are awarded the contracts
or grants.

(e) The executive commissioner [eon ".ssion shall adopt rules to implement this
section.

SECTION 4.331. Sections 81.017(a) and (c), Human Resources Code, are amended to
read as follows:

(a) The department [eommission] and each of the following agencies shall adopt a
memorandum of understanding to coordinate the delivery of services to persons who are
deaf or hard of hearing and to reduce duplication of services:

(1) the Department of Aging and Disability Services;

(2) the Department of State Health Services;

(3) the Texas Workforce Commission;

(4) the Health and Human Services Commission;

(5) the Texas Higher Education Coordinating Board;

(6) the Texas Education Agency;
(7) [the Department of ^ss..ti.. and. Reaiittv Sv......... e_. ..

[(8)] the Texas School for the Deaf;

(8) [(%9] the Texas Department of Criminal Justice; and

(9) [( )] any other state agency that provides or is required by law to provide ser-
vices to persons who are deaf or hard of hearing.

(c) Not later than the last month of each state fiscal year, the department [eonmi-
sion] and the other agencies shall review their respective memorandums.

SECTION 4.332. Section 81.019, Human Resources Code, is amended to read as
follows:

Sec. 81.019. SYMBOLS OR OTHER FORMS OF IDENTIFICATION FOR PERSONS
WITH HEARING IMPAIRMENTS [IMP IRED PERSONS]. (a) The department [eoen'-
mission] shall design and provide for the issuance of a symbol or other form of identifica-
tion that may be attached to a motor vehicle regularly operated by a person who is deaf
or hard of hearing.

(b) A person who is deaf or hard of hearing may apply to the department [commissie n]
for the symbol or other form of identification. The department [eommision] may require
acceptable medical proof that a person is deaf or hard of hearing and may collect [set] a
fee for each symbol or other form of identification to defray the costs of administering
this section. The executive commissioner shall establish the fee.

(c) The department [emmissio n] may contract with a state or local agency for the dis-
tribution of the symbol or other form of identification.

SECTION 4.333. Section 81.020, Human Resources Code, is amended to read as
follows:
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Sec. 81.020. ASSISTANCE REGARDING TELECOMMUNICATIONS DEVICES.
The department [eeonmisime] may not advertise, distribute, or publish the name or ad-
dress or other related information received by the department [eeffifissin] about an in-
dividual who applies for assistance regarding telecommunications devices.

SECTION 4.334. Section 81.021, Human Resources Code, is amended to read as
follows:

Sec. 81.021. SPECIALIZED LICENSE PLATE PROGRAM. The department [eommis-
simt] shall develop and the executive commissioner shall adopt rules and guidelines for
the use of funds collected from the sale of specialized license plates under Section
504.619 [64-242-], Transportation Code, that are deposited in accordance with Section
504.6012, Transportation Code, and appropriated to the department [emmission i c
eoda.. wth that ecton] for direct services programs, training, and education.

SECTION 4.335. Section 82.001(1), Human Resources Code, is amended to read as
follows:

(1) "Qualified interpreter" means a person employed as an interpreter who holds a
current certification issued by the Board for Evaluation of Interpreters, or another
current certificate that the Department of Assistive and Rehabilitative Services [Texas
.......... for the Deaf and Hard of Hearing] determines is comparable or appropri-
ate and approves.

SECTION 4.336. The heading to Title 5, Human Resources Code, is amended to read
as follows:

TITLE 5. SERVICES FOR THE BLIND AND PERSONS WITH VISUAL
DISABILITIES .. ..U.L.. 11.T DI''UPEJ]

SECTION 4.337. The heading to Chapter 91, Human Resources Code, is amended to
read as follows:

CHAPTER 91. FUNCTIONS OF DEPARTMENT OF ASSISTIVE AND
REHABILITATIVE SERVICES RELATING TO [TEXAS COMMISSION FOR]

THE BLIND AND PERSONS WITH VISUAL DISABILITIES

SECTION 4.338. Section 91.002, Human Resources Code, is amended by amending
Subdivisions (3) and (4) and adding Subdivisions (3-a), (3-b), and (3-c) to read as
follows:

(3) "Child with visual impairments" means a child who is blind or visually impaired
or who has a visual condition that requires treatment, psychological assistance
counseling, or other assistance that the department [..mmission can provide.

(3-a) "Commissioner" means the commissioner of assistive and rehabilitative services.

(3-b) "Department" means the Department of Assistive and Rehabilitative Services.

(3-c) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(4) "Visual disability [haindieap]" includes blindness, an eye condition for which
there is a medical prognosis indicating that the condition is of a progressive nature
and may deteriorate either to blindness or to a substantial loss of vision, and physical
or psychological disabilities [handi..p] that accompany or complement a disorder or
imperfection of the eye.

SECTION 4.339. The heading to Section 91.012, Human Resources Code, is amended
to read as follows:

Sec. 91.012. AUTHORITY OF COMMISSIONER [EEC UTIE DIRECET R.

SECTION 4.340. Section 91.012(d), Human Resources Code, is amended to read as
follows:

(d) The commissioner may [emeetitie d"t ]:
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(1) [shall appont perso.nl ......... effleently a...psh commissmon purposes;

[(+)-may] delegate to an employee a power of the commissioner under this chapter or
Subchapter E, Chapter 117, [exeetve direeter] except the power to [adopt rules-or]
appoint personnel;

(2) [() shall establish appropriate adminstrative aits withi, omm io] o
grams;

[(4)-maty] accept and use gifts and grants to the department [commission to carry
out the purposes of this title or Subchapter E, Chapter 117, if the commissioner [ct-
mission] determines that the conditions of the gift or grant are consistent with this
title or Subchapter E, Chapter 117; and

(3) [(-)-may] take other actions that the commissioner [exee.tive dire e It.] considers
necessary or appropriate to carry out the department's [commission] purposes under
this chapter or Subchapter E, Chapter 117.

SECTION 4.341. Section 91.014(a), Human Resources Code, is amended to read as
follows:

(a) All sums of money paid to the department [commission] under this title or
Subchapter E, Chapter 117, shall be deposited in the state treasury [State Treasury a t d
may be used oal; for the adm .stration of this title ].

SECTION 4.342. The heading to Section 91.016, Human Resources Code, is amended
to read as follows:

Sec. 91.016. COMPENSATION OF CERTAIN EMPLOYEES [PERSONNEL

SECTION 4.343. Section 91.016(e), Human Resources Code, is amended to read as
follows:

(e) The executive commissioner [commission] by rule may develop and the department
may implement policies allowing shift differentials to be paid to employees in the
vocational rehabilitation program under Subchapter E, Chapter 117.

SECTION 4.344. The heading to Section 91.018, Human Resources Code, is amended
to read as follows:

Sec. 91.018. COMPLAINTS [RBEkTONS WITH PUBMI.
SECTION 4.345. Section 91.018(c), Human Resources Code, is amended to read as

follows:
(c) Except as required by federal regulations for resolving complaints received from

people who are receiving service from the department, under this chapter or Subchapter
E, Chapter 117 [conmission], the department [commissio n shall maintain a file in the
manner prescribed by Section 117.072(a) on each written complaint filed with the depart-
ment [commission]. [The file must inelude.

[(1) the name of the p who filed the . .. plat,

[(2) the date the eom~plairnt is eive by the eenxisio.';

[Ka) the subjeet ma tter of the eemylai.'t;
[(4) the narne of teaeh person contatetd in relation to the 1 1 1plftnt;

[(5) a summrnny of the results of the review , ct tIio of the eurnplarnt, and

[(6) an explanxation of the reatson the file was elosd if the agency elosed the file
without talxx5 fttion other than to invest:gate the xplaint.]

SECTION 4.346. The heading to Subchapter C, Chapter 91, Human Resources Code,
is amended to read as follows:

SUBCHAPTER C. GENERAL POWERS AND DUTIES [OF THEB COMMIS

SECTION 4.347. Section 91.0205, Human Resources Code, is amended to read as
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follows:
Sec. 91.0205. COMMISSIONER'S POWERS AND DUTIES; EFFECT OF CONFLICT

WITH OTHER LAW [OF OMMISSIONER OF HEAT AND , SERVES].
[The emisoner of health and human QCrvpaq haq the power an' diesC relating to
the commisio.n and ... .... d- t a...s oded y Seton 531.0055, C .. m.....
Gode.] To the extent a power or duty given to the commissioner [commission o
ti-'e-direeterI by this chapter, or another law relating to services for the blind or persons
with visual disabilities, conflicts with Section 531.0055, Government Code, Section
531.0055 controls.

SECTION 4.348. Section 91.021, Human Resources Code, is amended to read as
follows:

Sec. 91.021. RESPONSIBILITY FOR [VISUALLY HANDICAPP PERSONS
WITH VISUAL DISABILITIES. (a) The department [eonmissi-ont] has primary
responsibility for providing all services to [Vill hdn.,pd] persons with visual
disabilities except welfare services and services for children provided by regularly
established educational agencies and state authorities.

(b) The department [emvorission] shall negotiate interagency agreements with other
state agencies to provide services for individuals who have both a visual disability
[ di4eatp] and another disability [handiap ng .ond.on] so that those [.Mutiply hand-
ie~ped] individuals with multiple disabilities may be provided the most beneficial ser-
vices with the greatest possible economy.

(c) The department [eormiionl] and other concerned state agencies may not refuse to
enter into an interagency agreement developed to advance the state's policies regarding
the rehabilitation or education of the blind and persons with visual disabilities [vistull
hft]dieappedi. In negotiating the agreements the agencies shall seek to extend and
improve the regular services provided by the agencies and to effectively use all specialty
and fiscal resources that are available. The agencies shall give careful consideration to
avoiding unnecessary duplication or overlap of their respective efforts.

(d) The department [eotnmission] shall enter into agreements with the federal govern-
ment to implement federal legislation authorizing the provision of services to persons
with visual disabilities [the vis.ially h.d..d]. The department [eointnssion] shall
use [adopt] methods of administration required by the federal government for the proper
and efficient implementation of the agreements, and shall comply with other federal
requirements necessary to secure the full benefits of the federal legislation.

(e) The department [comm.ission] and other concerned state agencies may not refuse
to enter into interagency agreements designed to secure the full benefits of federal
legislation authorizing services for persons with visual disabilities [the visually

(f) The department [eomnision] shall:

(1) serve as an information center and referral resource for persons with visual dis-
abilities [the -vis-ally handiapped]; and

(2) develop mechanisms and procedures that tend to assist [....ally handiapped
individuals with visual disabilities in bridging gaps between educational, institutional,
rehabilitative, vocational, and related types of services operated by public and private
nonprofit organizations throughout the state.

SECTION 4.349. Section 91.022, Human Resources Code, is amended to read as
follows:

Sec. 91.022. SERVICE DELIVERY. (a) The department [eommission]1 shall establish
and maintain, in accordance with department rules []y-nule], guidelines for the delivery
of services by the department under this chapter and Subchapter E, Chapter 117
[eoan1iseiof]. The guidelines must be consistent with state and federal law and regula-
tions and must include guidelines [rules] relating to:

(1) oversight and monitoring of the service delivery;

(2) guidance to counselors on the service delivery procedures;
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(3) case management benchmarks establishing reasonable time frames for the ser-
vice delivery; and

(4) financial planning information for the department relating to the service delivery
[eomiffieionl.

(b) The department [eoftmis ion] shall establish written procedures relating to the
evaluation of services delivered by the department under this chapter and Subchapter E,
Chapter 117, [eonmis&en] to provide guidance to counselors and department [eomfflis-
sion] employees. These procedures must include methods to evaluate:

(1) client progress;

(2) service delivery effectiveness; and

(3) counselor performance.

SECTION 4.350. Section 91.023, Human Resources Code, is amended to read as
follows:

Sec. 91.023. ASSISTANCE WITH REHABILITATION SERVICES. The department
[eemmissioI] may furnish materials, tools, books, and other necessary apparatus and as-
sistance for use in rehabilitating the blind and [vi.ually h.d... " . ] persons with vi-
sual disabilities.

SECTION 4.351. Sections 91.027(a) and (c), Human Resources Code, are amended to
read as follows:

(a) To the extent that funds are available under Sections 521.421(j) and 521.422(b),
Transportation Code, the department [eonmissionl shall operate a Blindness Education,
Screening, and Treatment Program to provide:

(1) blindness prevention education and screening and treatment to prevent blind-
ness for residents who are hot covered under an adequate health benefit plan; and

(2) transition services to [blinddisabl.ed] individuals with visual disabilities eligible
for vocational rehabilitation services under Section 117.102 [94-6].

(c) The executive commissioner [eemiissenI by rule shall prescribe eligibility require-
ments for the program.

SECTION 4.352. Sections 91.028(a), (b), (c), (d), (e), and (g), Human Resources Code,
are amended to read as follows:

(a) The department [eomniaisn] may provide services to children with visual impair-
ments to supplement the services provided by other state agencies if the department
[eemni sion] determines that the provision of the services is appropriate and that the
services will assist the children in achieving financial self-sufficiency and a fuller and
richer life. It is the intention of the legislature that all state agencies concerned with
children with visual impairments cooperate fully to achieve this purpose.

(b) The executive commissioner [eonunission] shall establish, by rule, the income level
at which the Medicaid eligibility of a client applying for services under Subsection (a)
shall be verified.

(c) The department [commission) shall verify the Medicaid eligibility of a client apply-
ing for services under Subsection (a) whose income level is equal to or less than the
income level established by the executive commissioner [commisisin] under Subsection
(b).

(d) The department [co mmiffi&,n] shall verify the Medicaid eligibility of a client who is
required by the department [eommission] to apply for Medicaid not later than the 90th
day after the date the application for services from the department under Subsection (a)
[eemffli9&m1n is made.

(e) In verifying Medicaid eligibility, an employee of the department [cofmmission]
shall:

(1) examine appropriate state or private Medicaid eligibility databases; and

(2) record on each client's case records [apl ...t.. for serviees whether Medicaid
eligibility was verified, the source of the verification, and the date of the verification.

820

Ch. 1, § 4.349



84th LEGISLATURE-REGULAR SESSION

(g) A person may use the information provided under Subsection (f) in accordance
with department [eommission] rules[] only for purposes directly connected with the
administration of the children's program and for the investigation of a complaint filed
against an agency, employee, or contracted provider of services. -

SECTION 4.353. Section 91.0301, Human Resources Code, is amended to read as
follows:

Sec. 91.0301. LOANS FOR VISUAL AIDS. (a) The department [omimoissin] may es-
tablish a program to make loans to finance the purchase of technological aids for [Vistt-
ally ..... deap-] persons with visual disabilities. Interest on the loans may not exceed
10 percent a year.

(b) The executive commissioner [direetr] may promulgate rules to administer the
loan program[, subj--t to approval of the - mmission].

SECTION 4.354. Section 91.031, Human Resources Code, is amended to read as
follows:

Sec. 91.031. CONTRACTS FOR SERVICE. (a) The department [eemmiasion] shall
include in its contracts with service providers under this chapter or Subchapter E,
Chapter 117, provisions relating to:

(1) clearly defined and measurable program performance standards that directly
relate to the service provided;

(2) clearly defined penalties for nonperformance of a contract term; and

(3) clearly specified accounting, reporting, and auditing requirements applicable to
money received under the contract.

(b) The department [eemmission] shall monitor a service provider's performance under
a contract for service under this chapter or Subchapter E, Chapter 117. In monitoring
performance, the department [eommaisin] shall:

(1) use a risk-assessment methodology to institute statewide monitoring of contract
compliance of service providers; and

(2) evaluate service providers based on clearly defined and measurable program
performance objectives.

SECTION 4.355. Section 91.032, Human Resources Code, is amended to read as
follows:

Sec. 91.032. CONTRACTS FOR ASSISTIVE [ADAPTAR] TECHNOLOGY. The de-
partment [eo.mai..ioi] shall include in a contract under this chapter or Subchapter E,
Chapter 117, with a supplier of assistive [adapti e] technology equipment provisions
that require the supplier to provide training for clients receiving the assistive [adaptive]
technology equipment.

SECTION 4.356. Subchapter b, Chapter 91, Human Resources Code, is transferred
to Chapter 117, Human Resources Code, redesignated as Subchapter E, Chapter 117,
Human Resources Code, and amended to read as follows:

SUBCHAPTER E [R]. VOCATIONAL REHABILITATION OF INDIVIDUALS
WITH VISUAL IMPAIRMENTS []-B4ND]

Sec. 117.101 [94-.954]. DEFINITIONS. In this subchapter:

(1) "Program" means the vocational rehabilitation program authorized in this
subchapter.

(2) "Substantial impediment to employment" [(B) "Employment handicap"] means a
physical or mental condition that obstructs or impairs, or if not corrected will probably
obstruct or impair, an individual's performance in an occupation.

[(4) "Disabled individual" meansaperson who has a substantialmpymeat
handieapve

(3) "Individual with a visual impairment" [(5) "Blind disabled itidividual"] means a
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person who is blind or who has a visual condition for which medical prognosis indicates
a progressive deterioration that may result in a substantial impediment to employ-
ment [vat.nal handi.ap].

(4) [()] '"Vocational rehabilitation" or "vocational rehabilitation services" means ser-
vices that are provided directly by the department [eommis.sion] or through a public or
private agency and that the department [direetr] determines are necessary to
compensate an [a blind disab! ] individual with a visual impairment for a substantial
impediment to [aft] employment [han+ ep so that the individual may engage in a
remunerative occupation. The terms include, but are not limited to, medical and
vocational diagnosis; vocational guidance, counseling, and placement; rehabilitation
training; physical restoration; transportation; occupational licenses; customary oc-
cupational tools and equipment; maintenance; training books and materials; and other
goods and services for which the department [eommission] receives financial support
under federal law.

(5) [(M%] "Rehabilitation training" means all necessary training provided to an [f
blind disabled] individual with a visual impairment to compensate for a substantial
impediment to [aft] employment [h.ndieapj. The term includes, but is not limited to,
manual, preconditioning, prevocational, vocational, and supplementary training and
training to achieve broader and more lucrative skills and capacities.

(6) [(8)] "Physical restoration" means medical, surgical, or therapeutic treatment
necessary to correct or substantially reduce a substantial impediment to [blind dis-
&bled .ndividtal.] employment of an individual with a visual impairment [handea]
within a reasonable period of time. The term includes, but is not limited to, medical,
surgical, dental, and psychiatric treatment, nursing services, hospital care,
convalescent home care, drugs, medical and surgical supplies, and prosthetic
appliances. The term excludes treatment to cure acute or transitory conditions.

(7) [(W9] "Prosthetic appliance" means an artificial device necessary to support or
replace a part of the body or to increase the acuity of a sensory organ.

(8) [(t)] "Occupational license" means a license, permit, or other written authoriza-
tion required by a governmental unit as a condition for engaging in an occupation.

(9) [(-4)] "Maintenance" means money payments not exceeding the estimated cost of
subsistence during vocational rehabilitation.

(10) "Blind" has the meaning assigned by Section 91.002.

Sec. 117.102 [9-.05]. VOCATIONAL REHABILITATION PROGRAM FOR INDI-
VIDUALS WITH VISUAL IMPAIRMENTS [FH]-BIN . (a) The department [eomis-
sion] shall conduct a program to provide vocational rehabilitation services to eligible
[blind disabled] individuals with visual impairments.

(b) To achieve the purposes of the program, the department [eomminifin] may:

(1) cooperate with other public and private agencies in studying the problems
involved in providing vocational rehabilitation and in establishing, developing, and
providing necessary or desirable facilities and services;

(2) enter into reciprocal agreements with other states to provide vocational rehabil-
itation for the residents of the states concerned; and

(3) conduct research and compile statistics relating to the vocational rehabilitation
of [blind disable ] individuals with visual impairments.

Sec. 117.103 [91.0581. COOPERATION WITH FEDERAL GOVERNMENT. (a) The
department [eemniission] shall cooperate with the federal government to accomplish the
purposes of federal laws relating to vocational rehabilitation and closely related activities.

(b) The department [eeimmissin] shall negotiate agreements or plans with the federal
government and shall use [adept] efficient methods of administration and comply with
other conditions required to secure the full benefits of the federal laws. If the department
[eo mmssisn] determines that a provision of state law precludes conformity with a
federal requirement and limits federal financial support, the department [eemmissin,
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[(-)] may waive or modify the state law to the extent necessary to obtain the full
benefits of the federal law[ ,-d

[(2) shall ild in. the report reuie bySet 91.019 a description of the man
__ in .. eh state law ..... ,ithf Lerl law].

Sec. 117.104 [91-05]. ELIGIBILITY FOR VOCATIONAL REHABILITATION
SERVICES. The department [eemmission] shall provide vocational rehabilitation ser-
vices to an [a blind dsabe ] individual with a visual impairment eligible for those ser-
vices under federal law.

Sec. 117.105 [9-.066]. RECEIPT AND DISBURSEMENT OF FUNDS. (a) The
comptroller is custodian of federal funds received by the state to implement federal law
relating to vocational rehabilitation.

(b) The commissioner [ direc to] shall certify for disbursement funds avail-
able for the vocational rehabilitation program in accordance with regulations.

(c) The comptroller shall disburse state and federal vocational rehabilitation funds on
certification by the commissioner [epee.ti d "etrl.

Sec. 117.106 [9068]. HEARINGS. An applicant for or recipient of vocational reha-
bilitation services who is aggrieved by an action or inaction under the program is entitled
to a hearing by the department [eommissio n] in accordance with law.

Sec. 117.107 [9-.059]. MISUSE OF INFORMATION. Except for purposes directly
connected with the administration of the vocational rehabilitation program and accord-
ing to department [eemmiasien] rules, no person may solicit, disclose, receive, use, or
knowingly permit the use of records or other information concerning an applicant for or
recipient of vocational rehabilitation services that is directly or indirectly acquired by an
officer or employee of the state or its political subdivisions in the course of his or her of-
ficial duties.

SECTION 4.357. Section 91.081(a), Human Resources Code, is amended to read as
follows:

(a) The purpose of this subchapter is to establish a comprehensive central state depos-
itory for braille, large print, slow speed records and machines, tape recordings and tape
players, and related forms of media that will enable the Texas State Library and
Archives Commission, the Texas Education Agency, the department [Texas Commi -i -
for the Blind ], volunteer organizations involved in the production of braille or recorded
materials for the blind, the Library of Congress, and related types of organizations to
work together more closely and effectively.

SECTION 4.358. Section 91.082, Human Resources Code, is amended to read as
follows:

Sec. 91.082. ESTABLISHMENT OF CENTRAL MEDIA DEPOSITORY. (a) The
Texas State Library and Archives Commission shall generally supervise the establish-
ment and operation of a central media depository in Austin to house materials and de-
vices required by the blind and [ visully -ndiapp] individuals with visual dis-
abilities or by other individuals who are unable to use ordinary printed materials.

(b) With the approval of the Texas State Library and Archives Commission [library
and are----s c mmi r-n], the agencies and organizations maintaining and operating
the central media depository shall develop and periodically evaluate and modify specific
arrangements for administrative support, sharing of staff and equipment, and related
matters involved in the operation of the program.

SECTION 4.359. Section 91.083, Human Resources Code, is amended to read as
follows:

Sec. 91.083. ANCILLARY SERVICES. The Texas State Library and Archives Com-
mission [ibra-y and archives c, mmis I shall allow the central media depository to be
used for the repair of special media and equipment required by individuals who are un-
able to use ordinary print and for research and demonstration, training, and the produc-
tion of materials in special media by volunteer organizations.

Ch. 1, § 4.359
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SECTION 4.360. Chapter 94, Human Resources Code, is amended to read as follows:

CHAPTER 94. VENDING FACILITIES OPERATED BY BLIND PERSONS

Sec. 94.001. DEFINITIONS. In this chapter:
(1) "Blind person" means a person having not more than 20/200 visual acuity in the

better eye with correcting lenses or visual acuity greater than 20/200 but with a
limitation in the field of vision such that the widest diameter of the visual field
subtends an angle no greater than 20 degrees.

(1-a) "Department" means the Department of Assistivu and Rehabilitative Services.

(1-b) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(2) "Vending facility" means a facility in which food, drinks, drugs, novelties,
souvenirs, tobacco products, notions, or related items are sold regularly. The term
excludes facilities consisting solely of vending machines that do not compete directly
or indirectly with a facility that is or could be operated by a [Vat..nally handi
capped] person with a disability.

(3) "State property" means land and buildings owned, leased, or otherwise con-
trolled by the state.

(4) "Agency" means the state agency in charge of state property.

(5) "Disability" [4andi]appedl means a physical or mental condition that the
department [commas rehabilitation .o........] determines to constitute a
substantial vocational disadvantage.

[(6) "Comffission" means the Texas Commission for the Blind.

[(7) "Rehabilitation commission" means the Texas Rehabilitation Commission]
Sec. 94.002. LICENSE OR PERMIT REQUIRED. (a) No person may operate a vend-

ing facility or a facility with vending machines or other coin-operated devices on state
property unless the person is licensed to do so by the department [comrission] or is au-
thorized to do so by an agency granted a permit to arrange for vending facilities.

(b) Subsection (a) [f this . tXn] does not apply to a building in which the Texas Fa-
cilities [State Pure.hsi .and G . ..... ].. Commission leases space to a private
tenant under Subchapter E, Chapter 2165, Government Code.

Sec. 94.003. LICENSING PROCEDURE. (a) On its own initiative or at the request
of an agency that controls state property, the department [conmiaion] shall survey the
property, or blueprints and other available information concerning the property, to
determine whether the installation of a vending facility is feasible and consonant with
the department's [.mmissions] vocational rehabilitation objectives.

(b) If the installation of the facility is feasible, the department [commission] shall ei-
ther license a blind person to operate a facility to be installed by the department [ent-mission] or [allow the rehabilitation.. om m0 on to] install a facility to be operated by a
[hf.ndicaped] person with a disability who is not blind according to rules and procedures
[eimyw ably to those] adopted by the executive commissioner [commIssIon. The cmi
[ion and the rehabilitat on ommis sb mae y enter into agreements relttng to anfg-
munt ot. viees and. relatdform of nesary yaccitane.

Sec. 94.004. LOCATION OF VENDING FACILITIES. (a) With the concurrence of
the agency in charge of state property, the department [commission] shall designate the
location of vending facilities that have been requested by the agency.

(b) The agency responsible for state property shall alter the property to make it suit-
able for the proper operation of the vending facilities. To this end, the agency in charge
of constructing new state property shall consult with the department [commisimon] dur-
ing the planning stage on the construction.

Sec. 94.005. ISSUANCE OF LICENSES; ELIGIBILITY. (a) The department [com-
mission] may issue a license to operate its vending facilities on state property to blind
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citizens of the state who are capable of operating the facilities in a manner that is rea-
sonably satisfactory to all parties concerned.

(b) Before issuing a license to a person, the department [commission] shall determine
whether the person has the physical, psychological, and personal traits and abilities
required to operate a vending facility in a satisfactory manner.

(c) The departmeht [commission] shall maintain a roster of the names of each person
who has been certified as suitable for licensing. If two or more equally qualified persons
are listed on the roster and apply for a license to operate an available vending facility,
the department [commission] shall issue the license to the person who is most in need of
employment.

(d) The granting of a license does not vest the licensee with property or other rights
which may constitute the basis of a cause of action, at law or in equity, against the state
or its officers or employees.

Sec. 94.006. EXPIRATION, RENEWAL, AND REVOCATION OF LICENSES. (a) A
license or general permit to operate a vending facility on state property is valid for a pe-
riod of three years from the date it is issued.

(b) The department [commission] shall review each license or permit prior to its
expiration and shall issue a new or different license or permit as the circumstances
warrant.

(c) The department [commission] and the agency may consent mutually to revoke a
general permit prior to its expiration if changed circumstances warrant that action.

(d) A blind person's wilful failure to comply with the department's [commission's]
rules or the provisions of this chapter constitutes grounds for the automatic revocation
of the person's license.

(e) The executive commissioner [commission] shall adopt substantive and procedural
rules governing the revocation of licenses.

Sec. 94.007. OPERATION OF VENDING FACILITIES BY CERTAIN PERSONS
WHO ARE NOT BLIND [UNDER T4E REIABILITATION COMMISSION ]. [(a)] If the
department [commission] determines that a blind person could not properly operate a
vending facility at a particular location, the department [rehabilitation comimission] may
survey the property to determine whether a [hfandiapped] person with a [whose] dis-
ability that is not of a visual nature could operate the facility in a proper manner.

[(b) The 8 iLSIo and the rehailitati ES may deve l i e a nd
lethods of eechanging information n ary to ilr met .. ... ativa act:ivities.
[(e) The installatfin aiid opeation of ftveding ffti by the rehabilitattion camin,,i

piuinmust enfprm to the provisovns of this chapter applicable to vending facilite
installed by the eamsiot-

Sec. 94.008. CLOSING CERTAIN FACILITIES PROHIBITED. Neither a vending fa-
cility operated by an [a blind or otheris 2voationlly haiidieapped] individual with a
disability, nor a vending facility location surveyed by the department, [commission] may
be closed as a result of the transfer of state property from one agency to another, the
alteration of a state building, or the reorganization of a state agency unless the depart-
ment [eommission or the rehabilitation commission] agrees to the closing.

Sec. 94.009. EMPLOYMENT OF ASSISTANTS. (a) If an individual licensed to oper-
ate a vending facility on state property requires an assistant, a qualified [Visually- h nd-
icapped] person with a disability of a visual nature must be given preference for
employment. If the department [comm.iEsin determines that a [visually handicapped
person with a disability of a visual nature could not perform the labor for which an as-
sistant is required, or if a [visuall; handicapped person with a disability of a visual
nature is not available, a [handicapped] person with a [whose] disability that is not of a
visual nature must be given preference for employment. If no [han.dicapped] person with
a disability is available for the job, preference must be given to a person who is socially,
culturally, economically, or educationally disadvantaged.
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(b) An assistant employed by a blind person licensed by the department [comminrsio]
must be approved by the department [commissmion], and the deliberate refusal of a blind
licensee to comply with this section constitutes grounds for the revocation of his or her
license.

Sec. 94.010. COMPETING VENDING MACHINES. (a) If the department [comrmis-
sion] and an agency agree to the installation and operation of an additional vending fa-
cility or vending machine on property that already has a department-sponsored
[ . . . -on .... vending facility, no additional permit or license is required.
However, the installation of a competing vending facility consisting of vending machines
or other coin-operated devices must be authorized by the department [commissmio]. The
department's [.ommissions] authorization must be made with a view toward providing
the greatest economic benefits for blind persons consonant with supplying the additional
services required at the building.

(b) State agencies shall cooperate and negotiate in good faith to accomplish the
purposes of this chapter.

(c) Individuals with disabilities [Voationally handi....p d individuals] who operate
vending facilities on state property are entitled to receive all commissions from vending
machines installed on the same property. If two or more vending facilities are operated
by individuals with disabilities [v........... j k-n- apped ero. n] in a building in
which vending machines are installed, the department [comtmiion] shall divide the
commissions from the vending machines among the Rt...... p,,] operators with dis-
abilities in a manner that will achieve equity and equality in the incomes of those [the
......... u] operators. If the department has [co r,,i0 0 kn and the rehabilitatio i. .
mission have] decided not to locate a vending facility in a building, the agency to whom
a general permit has been issued shall determine the assignment of the commissions
from vending machines installed in the building.

Sec. 94.011. VENDING FACILITY EQUIPMENT AND STOCK. (a) The department
[co mismsn] may supply a blind vending facility operator with equipment and initial
stock necessary for the operator to begin business.

(b) The department [commn-ission] shall collect and set aside from the proceeds of the
operation of its vending facilities enough money:

(1) to insure a sufficient amount of initial stock for the facilities and for their proper
maintenance;

(2) to pay the costs of supervision and other expenses incidental to the operation of
the facilities; and

(3) to pay other program costs to the extent necessary to assure fair and equal
treatment of the blind persons licensed to operate the facilities and to the extent al-
lowed under federal programs that provide financial support to the department

(c) Except for purchasing and installing original equipment, the operation of
department-sponsored [co ... i. . sponsor ci] vending facilities must be as self-
supporting and self-sustaining as possible. To achieve this end, the department [eommis-
sion] shall periodically review and, when necessary, revise its schedules for collecting
and setting aside money from the proceeds of its vending facilities.

Sec. 94.012. DUTIES AND PRIVILEGES OF PARTIES. (a) The executive commis-
sioner [commimrsi] may promulgate rules and the department may initiate procedures
necessary to implement this chapter.

(b) A blind person licensed to operate a vending facility on state property shall oper-
ate the facility in accordance with law and the department's [commission's] rules and
policies.

(c) The agency in charge of state property shall cooperate with the department [com-
mission] and its blind licensees to accomplish the purposes of this chapter. The agency
shall also furnish all necessary utility service, including connections and outlets required
for the installation of the facility, janitorial and garbage disposal services where feasible,
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and other related assistance.

Sec. 94.013. - TRAINING PROGRAMS. The department [emmission] may establish
training or experimentation locations necessary to train blind persons who desire to be
licensed to operate vending facilities and to develop techniques which will allow blind
persons to operate the facilities or related types of small businesses more efficiently and
productively.

Sec. 94.014. CONFORMITY WITH FEDERAL STATUTES. (a) This chapter shall be
construed in a manner consistent with the requirements of federal programs that provide
financial assistance to the department [eommission].

(b) If a provision of this chapter conflicts with a federal program requirement, the
department [eo...issim.] may waive or modify the provision to the extent necessary to
secure the full benefits of the federal program.

Sec. 94.015. APPLICATION OF CHAPTER. (a) This chapter does not apply to:

(1) property over which the federal government maintains partial or complete
control;

(2) property maintained and operated by state-supported institutions of higher
education; provided, however, that the department [eo.misio-] may enter into agree-
ments with state institutions of higher education concerning the use of blind labor in
vending facilities at the institutions; or

(3) property purchased by the state or an agency of the state, property to which title
is transferred from one state agency to another, or property control of which is
transferred from one state agency to another, if:

(A) at the time of purchase or transfer of title or control, a vending facility is be-
ing operated on the property under lease, license, or contract; and

(B) prior to the time of purchase or transfer of title or control, the provisions of
this chapter were rendered inapplicable to such property by this section or other
law.

(b) This chapter does not apply to vending facilities operated by an institution for
persons with mental illness or intellectual disabilities that is under the control of the
Department of State Health Services, the Department of Aging and Disability Services, or
a successor to one of those departments [Texas D p rm t ,f Mental Health and Metal
Retardation, or its sueeesser], if the vending facilities are operated without profit for the
benefit of the patients at the institution.

(c) This chapter does not prohibit the department [eentmissien] from selecting blind
persons to operate other suitable types of vending facilities or business enterprises, and
the chapter does not prohibit the installation of automated vending facilities serviced by
blind persons.

Sec. 94.016. BUSINESS ENTERPRISES PROGRAM. (a) The department [eommis
4ogi] is authorized to administer the Business Enterprises Program in accordance with

the provisions of the Randolph-Sheppard Act (20 U.S.C. Section 107 et seq.).

(b) The department [eommission] is authorized to administer a retirement program for
individuals licensed to operate vending facilities in accordance with applicable state and
federal laws.

(c) A trust fund for a retirement program for individuals licensed to operate vending
facilities under the Business Enterprises Program is established with the comptroller [of
publie aeeounts]. This trust fund will be set up in the state treasury.

(d) All federal vending machine income shall be credited to this Business Enterprises
Program trust fund. Vending machine income, as defined by 34 C.F.R. Section 395.1(z),
means receipts (other than those of a blind vendor) from vending machine operations on
federal property, after deducting the cost of goods sold (including reasonable service and
maintenance costs) in accordance with customary business practices of commercial vend-
ing concerns, where the machines are operated, serviced, or maintained by, or with the
approval of, a department, agency, ,or instrumentality of the United States, or commis-
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sions paid (other than to a blind vendor) by a commercial vending concern which oper-
ates, services, and maintains vending machines on federal property for, or with the ap-
proval of, a department, agency, or instrumentality of the United States.

(e) All expenditures authorized by the Randolph-Sheppard Act from federal vending
revenue funds shall be paid from the Business Enterprises Program trust fund.

(f) The department [eoms niioft] may contract with a professional management ser-
vice to administer the Business Enterprises Program trust fund. In administering the
trust fund, the professional management service may acquire, exchange, sell, or retain
any kind of investment that a prudent investor, exercising reasonable care, skill, and
caution, would acquire, exchange, sell, or retain under the circumstances, taking into
consideration the investment of all the assets of the trust fund.

(g) With the approval of the comptroller, the department [eomffissio n may select a
commercial bank, depository trust company, or other entity to serve as a custodian of
the Business Enterprises Program trust fund's securities, and money realized from those
securities, pending completion of an investment transaction. Money realized from those
securities must be:

(1) reinvested not later than one business day after the date it is received; or

(2) deposited in the treasury not later than the fifth business day after the date it is
received.

SECTION 4.361. Title 6, Human Resources Code, is amended to conform to Chapter
101, Human Resources Code, as it existed on August 31, 2006, and to Section 1.20(a)(1),
Chapter 198 (H.B. 2292), Acts of the 78th Legislature, Regular Session, 2003, by adding
Chapter 101A to read as follows:

CHAPTER 101A. STATE SERVICES FOR THE AGING

SUBCHAPTER A. GENERAL PROVISIONS

Sec. 101A.001. DEFINITIONS. In this chapter:

(1) "Commissioner" means the commissioner of aging and disability services.

(2) "Department" means the Department of Aging and Disability Services.

(3) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

Sec. 101A.002. COMMISSIONER'S POWERS AND DUTIES; EFFECT OF CON-
FLICT WITH OTHER LAW. To the extent a power or duty given to the commissioner by
this chapter or another law relating to state services for the aging conflicts with Section
531.0055, Government Code, Section 531.0055 controls.

Sec. 101A.003. COOPERATION WITH FEDERAL AND STATE AGENCIES. (a) The
department is the state agency designated to handle federal programs relating to the ag-
ing that require action within the state and that are not the specific responsibility of an-
other state agency under federal or state law.

(b) The department is not intended to supplant or to take over from the counties and
municipalities of this state or from other state agencies or facilities any of the specific re-
sponsibilities relating to services for the aging that they hold. The department shall coop-
erate with federal and state agencies, counties, and municipalities and private agencies
or facilities in the state in accomplishing the purposes of this chapter.

SUBCHAPTER B. POWERS AND DUTIES OF DEPARTMENT AND EXEC-
UTIVE COMMISSIONER

Sec. 101A.051. RULES. The executive commissioner shall adopt rules governing the
functions of the department under this chapter, including rules that prescribe the policies
and procedures followed by the department in the administration of any local services
programs, employment programs for the aged, volunteer programs for the aged, or other
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programs.
Sec. 101A.052. GENERAL FUNCTIONS OF DEPARTMENT RELATED TO AGING

SERVICES. (a) The department shall provide expertise and advice to state agencies and
the legislature and other elected officials on aging issues, including recommendations to
meet the needs of this state's elderly population.

(b) The department shall develop and strengthen the services available for the aged in
the state by coordinating services provided by governmental and private agencies and
facilities.

(c) The department shall extend and expand services for the aged by coordinating the
interest and efforts of local communities in studying the problems of the aged citizens of
this state.

(d) The department shall encourage, promote, and aid in the establishment of area
agencies on aging for the development of programs and services on a local level that
improve the living conditions of the aged by enabling them to more fully enjoy and partic-
ipate in family and community life.

(e) The department shall sponsor voluntary community rehabilitation and recreational

facilities to improve the general welfare of the aged.

(t) The department shall cooperate with state and federal agencies and other organiza-
tions in conducting studies and surveys on the -special problems of the aged in matters
such as mental and physical health, housing, family relationships, employment, income,
vocational rehabilitation, recreation, transportation, insurance, legal rights, and
education. The department shall make appropriate reports and recommendations to the
governor and to state and federal agencies.

(g) The department shall conduct research and long-range planning regarding long-
term care, community care, and other issues that affect elderly individuals.

(h) The department shall make recommendations to the governor, the legislature, and

state agencies regarding:

(1) opportunities to coordinate programs for elderly individuals;

(2) unnecessary duplication in providing services to elderly individuals; and

(3) gaps in services to elderly individuals.

(i) The department shall:

(1) cooperate with the Texas Department of Housing and Community Affairs to
provide affordable housing for elderly individuals and for families in which an elderly
individual is head of the household;

(2) assess the need for housing for elderly individuals and for families in which an
elderly individual is head of the household in different localities;

(3) set standards relating to the design and construction of housing for elderly
individuals;

(4) provide planning assistance to builders; and

(5) publicize the availability of the housing program to potential developers and
residents.

Sec. 101A.053. OLDER AMERICANS ACT; STATE PLAN. (a) The department shall
develop this state's plan on aging, as required by the Older Americans Act of 1965 (42
U.S.C. Section 3001 et seq.).

(b) The department shall conduct a statewide needs assessment for long-term care and
other services for older individuals and their caregivers. The assessment shall include
input from:

(1) area agencies on aging;

(2) regional and local state agency staff, and

(3) community-based organizations.
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SUBCHAPTER C. PROGRAMS AND SERVICES

Sec. 101A.101. COMMUNITY SENIOR CITIZENS EMPLOYMENT PROGRAMS.
(a) In this section, "suitable employment" means employment that is commensurate with
the individual's skills and ability and for which compensation is paid equal to the federal
minimum wage rate.

(b) The Texas Workforce Commission may administer a community program for
persons 55 years of age or older who lack suitable employment and have family incomes
under federal poverty guidelines.

(c) The Texas Workforce Commission may contract with a public agency or a private,
nonprofit organization with experience in managing similar programs to employ persons
under this program in providing recreation, beautification, conservation, or restoration
services, or public service employment positions for state, county, city, or regional govern-
ments or school districts. The Texas Workforce Commission may not contract with an or-
ganization that is not a subscriber under the state workers' compensation law or that
does not pay the federal minimum wage rate or the prevailing wage rate for the particu-
lar job, whichever is greater.

(d) The state shall finance 80 percent of the cost of the program, and the governments
receiving the services shall finance 20 percent of the cost.

Sec. 101A.102. VOLUNTARY COMMUNITY SERVICES PROGRAMS. (a) The
department shall ensure that state funds appropriated to the department for programs to
recruit elderly persons to perform voluntary community services or for programs under
Senior Corps are disbursed to local public agencies or private, nonprofit corporations that
operate those programs.

(b) A public agency or private, nonprofit corporation may not receive state money under
this section if it is not able to qualify for federal matching money for the same purpose.

(c) The executive commissioner by rule shall establish guidelines or formulas to
determine the proportion of state money distributed to each public agency or private, non-
profit corporation under this section. The executive commissioner by rule may establish
additional qualifications to receive the state money.

(d) State funds disbursed under this section may not be used to pay compensation to
volunteer workers, except for participants in the Foster Grandparent and Senior
Companion Programs of Senior Corps, or for purposes other than financing the operation
or administration of the volunteer programs, but it may be used to defray expenses
incurred by volunteers in the performance of volunteer work. The executive commissioner
by rule may further limit the purposes for which the state money may be spent.

Sec. 101A.103. TEXAS CARES PROGRAM. (a) The executive commissioner by rule
may establish and the department may operate a Texas Cares program to provide persons
eligible for discount drug price programs offered by pharmaceutical companies with:

(1) information regarding the availability of those programs; and

(2) in appropriate circumstances, assistance in enrolling in those programs.

(b) The department may solicit and accept gifts, grants, and donations from any source
to use in funding the Texas Cares program.

(c) The executive commissioner shall design the Texas Cares program to meet the pri-
mary goal of increasing awareness in appropriate populations of the availability of
discount drug price programs offered by pharmaceutical companies. To the extent that
adequate resources are available, the department shall:

(1) make information regarding discount drug price programs readily available on
the department's Internet site;

(2) maintain a toll-free telephone number through which a person may obtain infor-
mation regarding discount drug price programs; and

(3) make brochures or other written informational materials regarding discount
drug price programs available on request by a pharmacist, physician, representative of
an organization serving senior citizens, or other interested person.
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(d) The department may:

(1) conduct community outreach and education activities to increase awareness of
the availability of discount drug price programs offered by pharmaceutical companies;

(2) solicit and train volunteers to perform functions associated with the Texas Cares
program, including:

(A) providing assistance to eligible persons in enrolling in discount drug price
programs offered by pharmaceutical companies; and

(B) conducting community outreach and education activities; and

(3) coordinate operation of the Texas Cares program with the activities of area agen-
cies on aging.

Sec. 101A.104. PUBLIC INFORMATION ON COST OF LONG-TERM CARE. The
department shall develop programs to provide information to the public relating to:

(1) the cost of long-term care;

(2) the limits on Medicaid eligibility;

(3) the adequacy or inadequacy of other financing options, including Medicare; and

(4) possible methods of financing long-term care, including group insurance policies
and other methods designed to assist individuals.

Sec. 101A.105. SERVICES OF OTHER AGENCIES. The department may accept ser-
vices performed by other agencies to accomplish the purposes of this chapter.

Sec. 101A.106. REVIEW OF ADMINISTRATIVE COSTS AND PROGRAMS. (a) The
executive commissioner by rule shall define "administrative costs" as used in this section.
However, if a standard definition of administrative costs is required by law to be used by
state agencies, the executive commissioner shall use that definition.

(b) To determine the administrative costs incurred by an entity, including an area
agency on aging and including an entity that spends money distributed by the depart-
ment under Section 101A.101 or 101A.102 in engaging in a program that is funded in
any part by money derived from the department under this chapter, the department shall
request appropriate information from the entity.

(c) The executive commissioner shall establish the maximum amount of administrative
costs that may be incurred by the entity in engaging in the program.

(d) The department periodically shall review the actions of entities receiving funds
from the department under this chapter and shall document its review. The review of an
entity that spends money distributed under Section 101A.102 must include on-site evalu-
ations of the entity and must include the review of documentation, which shall be required
by the department, of the services performed by the aged in programs under Section
101A.102.

Sec. 101A.107. REPORT ON UNIT COSTS. The department shall file with the
Legislative Budget Board and the Governor's Office of Budget, Planning, and Policy a
report that clearly identifies the unit cost of each service, other than services related to
community service volunteering and subsidized employment services, provided by an area
agency on aging. The report must be filed twice each year on or before the date specified
by the Legislative Budget Board. The report must be in the form required by the Legisla-
tive Budget Board.

SUBCHAPTER D. OPTIONS FOR INDEPENDENT LIVING PROGRAM

Sec. 101A.151. DEFINITIONS. In this subchapter:

(1) "Case management" means the process of assessing service needs, developing a
plan of care, and arranging for and monitoring delivery of care to an elderly person
under this subchapter.

(2) "Case management unit" is an entity that coordinates and administers case
management.
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(3) "Elderly person" means a person who is 60 years of age or older.

(4) "Service area" means a geographical area of the state designated for purposes of
planning, development, and overall administration of services provided under this
subchapter.

Sec. 101A.152. OPTIONS FOR INDEPENDENT LIVING PROGRAM. (a) The
department shall establish a statewide Options for Independent Living program to help
elderly persons remain at home despite limited self-care capacities and to prevent
institutionalization.

(b) The Options for Independent Living program shall provide short-term support ser-
vices to elderly persons for the purposes of

(1) restoring functional capacities after illness or hospitalization; and

(2) educating and preparing elderly persons and their caregivers to provide self-care.

Sec. 101A.153. PERSONS TO BE SERVED. (a) The Options for Independent Living
program shall give priority to an elderly person who:

(1) has recently suffered a major illness or health care crisis or has recently been
hospitalized;

(2) lives in a rural area;

(3) has insufficient caregiver support;

(4) has a mild to moderate impairment or a temporary severe impairment; and

(5) is in great economic or social need, with particular attention to low-income
minority older persons.

(b) In awarding funding under this subchapter, the department shall serve priority
populations consistent with the Older Americans Act of 1965 (42 U.S.C. Section 3001 et
seq.).

Sec. 101A.154. PROVISION OF SERVICES. (a) Support services shall include:

(1) case management;

(2) homemaking assistance, including personal care;

(3) residential repair and modification;

(4) benefits counseling;

(5) respite care;

(6) emergency response;

(7) education and training for caregivers;

(8) home-delivered meals;

(9) transportation; and

(10) other appropriate services identified by the case manager and client through the
assessment and care planning process.

(b) A case manager shall conduct an individual assessment of an elderly person's
needs and shall, in consultation with the elderly person and the elderly person's family,
create a plan of care that specifies the type, amount, frequency, and duration of support
services the elderly person needs.

(c) A plan of care must coordinate the available public and private services and re-
sources that are most appropriate to meet the elderly person's needs.

(d) An area agency on aging may not directly provide homemaker, home health, resi-
dential repair, respite, meal delivery, or transportation service unless the area agency:

(1) receives no response to a request for proposals that meets department standards;
and

(2) has exhausted all other procurement options available under department rules.

(e) An area agency on aging that wants to provide directly a service not available
through a local public or private entity must obtain approval from the department in ac-
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cordance with department rules governing the granting of such approval.

Sec. 101A.155. CASE MANAGEMENT UNITS. (a) The department shall designate
one or more case management units for each service area to provide case management
services according to department rules and standards.

(b) The department shall designate an area agency on aging as a case management
unit for a service area. The area agency on aging may act as the case management unit,
after obtaining approval from the department in accordance with department rules
governing the granting of such approval, or the area agency on aging may subcontract
with a local service agency or hospital to act as the case management unit.

(c) A case manager must be an employee of a case management unit.

(d) The department shall periodically review a case management unit.

Sec. 101A.156. ADMINISTRATION OF PROGRAM. (a) The department shall
administer the Options for Independent Living program through grants to area agencies
on aging.

(b) Area agencies on aging shall maintain their service provision levels in effect on
September 1, 1989, independent of the Options for Independent Living program. Funds
made available under this program may not be used to supplant service funds for services
provided on September 1, 1989.

(c) An area agency on aging that receives funds under this section shall ensure the
availability of the services for which the funds were granted.

Sec. 101A.157. FEES. (a) The executive commissioner by rule shall establish a copay-
ment system using a sliding scale that is based on an elderly person's income.

(b) An elderly person whose income exceeds the basic income and resources require-
ments for eligibility for the community care for aged and disabled program of the depart-
ment, but whose income is less than 200 percent of that level, shall pay a portion of the
cost of support services provided to the person by a case management unit according to
the fee scale.

(c) An elderly person whose income exceeds 200 percent of the level established by the
department for the community care for aged and disabled program shall pay the full cost
of support services provided by a case management unit.

(d) A local case management unit shall collect and account for all fees imposed for ser-
vices provided by the case management unit and shall submit reports to the department
as prescribed by department rules.

(e) Fees collected shall be used to defray program costs and to expand the Options for
Independent Living program.

Sec. 101A.158. ANNUAL REPORT. (a) The department shall annually report on the
Options for Independent Living program to the governor and the presiding officer of each
house of the legislature.

(b) The report must include information concerning the manner in which the depart-
ment has provided services under the Options for Independent Living program to elderly
persons entitled to priority under Section 101A.153(a).

(c) The report must be submitted not later than November 1 of each even-numbered
year.

SUBCHAPTER E. FUNDING

Sec. 101A.201. AUTHORITY TO ACCEPT, EXPEND, AND TRANSFER FUNDS.
The department may accept, expend, and transfer federal and state funds appropriated
for programs authorized by federal and state law and administered by the department
under this chapter. The department may accept, expend, and transfer funds received in
relation to this chapter from any source, including a county, municipality, or public or
private agency. The funds shall be deposited in the state treasury and may be used for the
purposes of this chapter, subject to any conditions attached to the funds.
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Sec. 101A.202. CONTRIBUTIONS TO LOCAL ORGANIZATIONS: CERTAIN
COUNTIES. (a) This section applies only to counties having a population of not less
than 22,140 and not more than 22,340 and to cities and towns within those counties.

(b) Each county and each city or town to which this section applies may cooperate with
the department in carrying out the department's purposes under this chapter on a local
level by contributing funds to any local organization the functions of which are to cooper-
ate with the department in carrying out those purposes. The organization must operate
with the approval and sanction of the department.

(c) The operation of buildings, facilities, services, and programs by an organization for
other community services or benefits does not prohibit the contribution of the funds under
this section for the part of the organization's program for the aging if that part of the
program is approved by the department.

Sec. 101A.203. FUNDING TO AREA AGENCIES ON AGING. (a) The executive com-
missioner by rule shall adopt a formula that meets the intent of the Older Americans Act
of 1965 (42 U.S.C. Section 3001 et seq.) for allocating among area agencies on aging
funds that the department receives under the Act.

(b) The formula must provide for the allocation of the funds among the area agencies
on aging according to the most recent population estimates available from the Health and
Human Services Commission.

(c) The executive commissioner shall update the. formula biennially and the depart-
ment shall include the formula and population estimates in each state plan on aging.

(d) Unless otherwise provided for by department rules regarding the carryover of unex-
pended funds allocated under this section, at the end of a fiscal year excess unexpended
funds of an area agency on aging's allocations for that fiscal year shall be deducted from
the allocation for the new fiscal year and that same amount of new fiscal year funds shall
be reallocated. The executive commissioner by rule shall adopt a reallocation formula
that includes performance as a criterion, in addition to other criteria adopted by the exec-
utive commissioner.

(e) The funds that the department receives under the Older Americans Act of 1965 (42
U.S.C. Section 3001 et seq.) shall be allocated and reallocated to area agencies on aging
under the formulas adopted under this section.

Sec. 101A.204. TRUSTS FOR CERTAIN RECIPIENTS OF MEDICAL
ASSISTANCE. (a) An area agency on aging may contract with one or more private at-
torneys to establish trusts described by 42 U.S.C. Section 1396p(d)(4)(B) for the benefit of
recipients of medical assistance under Chapter 32 who, without the establishment of these
trusts, would become ineligible for medical assistance.

(b) The department shall allocate available state funds to the area agencies on aging
for use in contracting for the establishment of trusts under Subsection (a).

SUBCHAPTER F. OFFICE OF STATE LONG-TERM CARE OMBUDSMAN

Sec. 101A.251. DEFINITIONS. In this subchapter:

(1) "Elderly resident" means a resident of a long-term care facility who is 60 years of
age or older.

(2) "Long-term care facility" means a facility that serves persons who are 60 years of
age or older and that is licensed or regulated or that is required to be licensed or
regulated by the department under Chapter 242 or 247, Health and Safety Code.

(3) "Office" means the office of the state long-term care ombudsman.

(4) "Representative" means an employee or volunteer specifically designated by the of-
fice as a representative of the office.

(5) "State ombudsman" means the chief administrator of the office.

Sec. 101A.252. OPERATION OF OFFICE. (a) The department shall operate the office
of the state long-term care ombudsman.
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(b) The department may operate the office directly or by contract or memorandum of
agreement with a public agency or other appropriate private nonprofit organization. The
department may not use an agency or organization that is:

(1) responsible for licensing or certifying long-term care services; or

(2) an association of long-term care facilities or of any other residential facility that
serves persons who are 60 years of age or older, or an affiliate of such an association.

(c) The department shall consider the views of elderly persons, provider organizations,
advocacy groups, and area agencies on aging in planning and operating the office.

(d) The department shall ensure that a person involved in designating the state
ombudsman or in designating an employee or representative of the office does not have a
conflict of interest.

Sec. 101A.253. ROLE OF OFFICE. The office and the ombudsman program shall
operate in cooperation with any regulatory agency funded and mandated by the Older
Americans Act of 1965 (42 U.S.C. Section 3001 et seq.) and state statute.

Sec. 101A.254. POWERS AND DUTIES OF STATE OMBUDSMAN AND OFFICE.
(a) The state ombudsman and the office have the powers and duties required by state and
federal law.

(b) The office may use appropriate administrative, legal, and other remedies to assist
elderly residents as provided by department rules.

Sec. 101A.255. OMBUDSMEN. (a) The office shall recruit volunteers and citizen
organizations to participate in the ombudsman program. A paid staff member of an area
agency on aging network or a nonprofit social service agency may be an ombudsman. An
ombudsman is a representative of the office.

(b) The office shall provide training to ombudsmen as required by this subchapter and
federal law.

(c) The office shall coordinate ombudsman services with the protection and advocacy
systems that exist for persons with developmental disabilities or mental illness.

Sec. 101A.256. LEGAL ASSISTANCE. The department shall ensure that the office
receives adequate legal advice and representation. The attorney general shall represent
the ombudsman or a representative if a suit or other legal action is brought or threatened
to be brought against that person in connection with the person's performance of the of-
ficial duties of the office.

Sec. 101A.257. INVESTIGATIONS. (a) The office shall have access to elderly
residents and shall investigate and resolve complaints made by or on behalf of elderly
residents:

(b) The department shall ensure that each ombudsman who investigates complaints
has received proper training and has been approved by the office as qualified to investigate
complaints.

Sec. 101A.258. ACCESS TO RECORDS AND CONFIDENTIALITY. (a) The state
ombudsman or the state ombudsman's designee, specifically identified by the commis-
sioner, shall have access to patient care records of elderly residents of long-term care fa-
cilities as provided by Subsection (a-i). The executive commissioner by rule shall estab-
lish procedures for obtaining access to the records. All records and information to which
the state ombudsman or the state ombudsman's designee obtains access remain
confidential.

(a-i) The state ombudsman or the state ombudsman's designee, specifically identified
by the commissioner, shall have access to patient care records of elderly residents of long-
term care facilities if."

(1) the resident or the resident's legal representative consents to the access;
(2) the resident is unable to consent to the access and the resident has no legal repre-

sentative; or

(3) access to the records is necessary to investigate a complaint and:
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(A) a legal guardian of the resident refuses to consent to the access;

(B) the state ombudsman or the state ombudsman's designee has reasonable cause
to believe that the guardian is not acting in the best interests of the resident; and

(C) the state ombudsman approves the access.

(b) The office shall ensure that the identity of a complainant or any facility resident
may be disclosed only with the written consent of the person or the person's legal repre-
sentative or on court order.

(c) The information in files maintained by the office may be disclosed only by the
ombudsman who has authority over the disposition of the files.

Sec. 101A.259. REPORTING SYSTEM. The office shall maintain a statewide ombuds-
man uniform reporting system to collect and analyze information relating to complaints
and conditions in long-term care facilities as long as such system does not duplicate other
state reporting systems. The office shall provide the information to the department and
the Health and Human Services Commission.

Sec. 101A.260. ANALYSIS OF LAWS. The office shall analyze and monitor the
development and implementation of federal, state, and local laws, rules, regulations, and
policies relating to long-term care facilities and services and shall recommend any
changes the office considers necessary.

Sec. 101A.261. PUBLIC INFORMATION. The office shall provide information to pub-
lic agencies, legislators, and others that relates to the problems and concerns of elderly
residents.

Sec. 101A.262. ANNUAL REPORT. (a) The office shall prepare an annual report that
contains:

(1) information and findings relating to the problems and complaints of elderly
residents; and

(2) policy, regulatory, and legislative recommendations to solve the problems, resolve
the complaints, and improve the quality of the elderly residents' care and lives.

(b) The report must be submitted to the governor and the presiding officer of each house
of the legislature not later than November 1 of each even-numbered year.

Sec. 101A.263. LIMITATION OF LIABILITY. An ombudsman or a representative is
not liable for civil damages or subject to criminal prosecution for performing official
duties unless the ombudsman or representative acts in bad faith or with a malicious
purpose.

Sec. 101A.264. CRIMINAL PENALTY. (a) A person commits an offense if the person:

(1) intentionally interferes with an ombudsman attempting to perform official duties;
or

(2) commits or attempts to commit an act of retaliation or reprisal against any resi-
dent or employee of a long-term care facility for filing a complaint or providing infor-
mation to an ombudsman.

(b) An offense under this section is a Class B misdemeanor.

(c) The department shall assure that criminal sanctions will be initiated only after all
administrative procedures are exhausted.

SECTION 4.362. Section 102.001(1), Human Resources Code, is amended to read as
follows:

(1) "Convalescent and nursing home" means an institution licensed by the [Texas]
Department of Aging and Disability [Htuiian] Services under Chapter 242, Health and
Safety Code.

SECTION 4.363. Sections 102.003(d), (i), and (t), Human Resources Code, are
amended to read as follows:

(d) An [A mentally retard~d] elderly individual with an intellectual disability who has
a court-appointed guardian of the person may participate in a behavior modification
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program involving use of restraints or adverse stimuli only with the informed consent of
the guardian.

(i) An elderly individual may manage the individual's personal financial affairs. The
elderly individual may authorize in writing another person to manage the individual's
financial affairs [money]. The elderly individual may choose the manner of financial
management, which may include management through or under [in whih the individ
a.l's money i anaged, n.l..ding] a money management program, a representative
payee program, a financial power of attorney, a trust, or a similar method, and the indi-
vidual may choose the least restrictive of these methods. A person designated to manage
an elderly individual's financial affairs [money] shall do so in accordance with each ap-
plicable program policy, law, or rule. On request of the elderly individual or the individ-
ual's representative, the person designated to manage the elderly individual's financial
affairs [money] shall make available the related financial records and provide an ac-
counting relating to the financial management [of the money]. An elderly individual's
designation of another person to manage the individual's financial affairs [money] does
not affect the individual's ability to exercise another right described by this chapter. If
an elderly individual is unable to designate another person to manage the individual's
financial affairs and a guardian is designated by a court, the guardian shall manage the
individual's financial affairs [money] in accordance with the Estates [Probate] Code and
other applicable laws.

(t) An elderly individual may:

(1) make a living will by executing a directive under Subchapter B, Chapter 166
[the Natural Death Act (Ghatr 6721, Health and Safety Code[)];

(2) execute a medical [durable] power of attorney [for health care] under Subchapter
D, Chapter 166, Health and Safety [136, Civil Practice and Remedies] Code; or

(3) designate a guardian in advance of need to make decisions regarding the indi-
vidual's health care should the individual become incapacitated.

SECTION 4.364. Section 103.001, Human Resources Code, is amended to read as
follows:

Sec. 103.001. PURPOSE. It is the purpose of this chapter to establish programs of
quality adult day care and day health care that will enable persons with disabilities who
have medical or functional impairments and elderly [and handicapped] persons [with
medial or fn..o.al impairmecnts] to maintain maximum independence and to prevent
premature or inappropriate institutionalization. It is the purpose of this chapter to
provide adequately regulated supervision for elderly persons and [a ndicapp d] persons
with disabilities while enabling them to remain in a family environment and affording
the family a measure of normality in its daily activities. The legislature intends to
provide for the development of policies and programs that will:

(1) provide alternatives to institutionalization;

(2) establish facilities for adult day care and day health care throughout the state
that offer services and are accessible to economically disadvantaged persons; and

(3) prevent inappropriate institutionalization.

SECTION 4.365. Section 103.003, Human Resources Code, is amended by amending
Subdivisions (1), (3), and (5) and adding Subdivision (4-a) to read as follows:

(1) "Adult day-care facility" means a facility that provides services under an adult
day-care program on a daily or regular basis but not overnight to four or more elderly
persons or [h.....ape4] persons with disabilities who are not related by blood, mar-
riage, or adoption to the owner of the facility.

(3) "Department" means the [Texas] Department of Aging and Disability [Htntan]
Services.

(4-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(5) "Person with a disability" ["Handapped pcrson'] means a person whose
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functioning is sufficiently impaired to require frequent medical attention, counseling,
physical therapy, therapeutic or corrective equipment, or another person's attendance
and supervision.

SECTION 4.366. The heading to Section 103.004, Human Resources Code, is
amended to read as follows:

Sec. 103.004. DEPARTMENT AND EXECUTIVE COMMISSIONER DUTIES.

SECTION 4.367. Sections 103.004(a) and (b), Human Resources Code, are amended
to read as follows:

(a) The executive commissioner [dpartmne t] shall adopt rules for implementing this
chapter.

(b) The executive commissioner [department] shall set standards for:

(1) the health and welfare of persons attending a facility;

(2) the eligibility of persons to attend a facility;

(3) the scope of services provided by a facility;

(4) adequate supervision for persons attending a facility;

(5) the professional staff and other personnel at a facility;

(6) adequate and healthful food service, where it may be offered;

(7) procedures for consultation with family members, case workers, or other persons
responsible for the welfare of a person attending a facility; and

(8) prohibiting racial discrimination.

SECTION 4.368. Section 103.005, Human Resources Code, is amended to read as
follows:

Sec. 103.005. LICENSING DUTIES. The executive commissioner [departmenI] shall:

(1) adopt rules for the 'licensing procedures for a licensed facility; and

(2) set standards for the safety and sanitation requirements for a licensed facility.

SECTION 4.369. Section 103.006(b), Human Resources Code, is amended to read as
follows:

(b) The license expires two years from the date of its issuance. The executive commis-
sioner [of the Health and Human Bc ecc ,.... by rule may adopt a system
under which licenses expire on various dates during the two-year period. For the year in
which a license expiration date is changed, the department shall prorate the license fee
on a monthly basis. Each license holder shall pay only that portion of the license fee al-
locable to the number of months for which the license is valid. A license holder shall pay
the total license renewal fee at the time of renewal.

SECTION 4.370. Sections 103.0075(a) and (c), Human Resources Code, are amended
to read as follows:

(a) The executive commissioner [depatmtei-tl by rule shall adopt a procedure under
which a person proposing to construct or modify an adult day-care facility may submit
building plans to the department for review for compliance with the department's
architectural requirements before beginning construction or modification. In adopting
the procedure, the executive commissioner [departme] shall set reasonable deadlines
by which the department must complete review of submitted plans.

(c) The department may charge a reasonable fee adopted by the executive commis-
sioner by rule for conducting a review under this section.

SECTION 4.371. Section 103.012(d), Human Resources Code, is amended to read as
follows:

(d) The executive commissioner [departmen ] shall establish gradations of penalties in
accordance with the relative seriousness of the violation.

SECTION 4.372. Sections 103.014(g), (h), and (i), Human Resources Code, are
amended to read as follows:
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(g) Not later than the 20th day after the date on which a notice under Subsection
(0(2) is received, the person charged with the violation may:

(1) give to the department written notice that the person agrees with the
department's report and consents to the recommended penalty; or

(2) make a written request for a hearing as provided under department rules.

(h) If the person charged with the violation consents to the penalty recommended by
the department or does not timely respond to a notice sent under Subsection (c) or (0(2),
the department [department's 5r the eemmisn-r's designee] shall assess
the recommended penalty [recommended by the department].

(i) If the department [department's commissior the ommssioner's designee] as-
sesses the recommended penalty, the department shall give written notice of the deci-
sion to the person charged with the violation and the person shall pay the penalty.

SECTION 4.373. Section 103.015(d), Human Resources Code, is amended to read as
follows:

(d) Based on the findings of fact and conclusions of law, and the recommendation of
the administrative law judge, the department [department's cr mms, he m
missioner's designee] by order shall find:

(1) a violation has occurred and assess an administrative penalty; or

(2) a violation has not occurred.

SECTION 4.374. Sections 103.016(a), (b), (0, and (g), Human Resources Code, are
amended to read as follows:

(a) The department [department's 5rmhe;sszo, te mmiss.ioner's designee] shall
give notice of the findings made under Section 103.015(d) to the person charged with a
violation. If the department [mr.,missonr or the ,mssoner's de..si....e] finds that a
violation has occurred, the department [eom issioner or the ommissoner's designee]
shall give to the person charged written notice of:

(1) the findings;

(2) the amount of the administrative penalty;

(3) the rate of interest payable with respect to the penalty and the date on which
interest begins to accrue; and

(4) the person's right to judicial review of the department's order [of the c1m1 1±-
sioner or the commissioner's designee].

(b) Not later than the 30th day after the date on which the department's order [of-the
departmnent's e --' .... or the eomdss-'s-- designe] is final, the person assessed
the penalty shall:

(1) pay the full amount of the penalty; or

(2) file a petition for judicial review contesting the occurrence of the violation, the
amount of the penalty, or both the occurrence of the violation and the amount of the
penalty.

(f) If the amount of the penalty is reduced or the assessment of a penalty is not up-
held on judicial review, the department [depa--...... eentoisso- er or thecmmis-

rs esigne shall:

(1) remit to the person charged the appropriate amount of any penalty payment
plus accrued interest; or

(2) execute a release of the supersedeas bond if one has been posted.

(g) Accrued interest on the amount remitted by the department [department's crn
s.onero r the ommsioner's designeel under Subsection (f)(1) shall be paid:

(1) at a rate equal to the rate charged on loans to depository institutions by the
New York Federal Reserve Bank; and

(2) for the period beginning on the date the penalty is paid and ending on the date
the penalty is remitted to the person charged with the violation.
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SECTION 4.375. The heading to Chapter 105, Human Resources Code, is amended
to read as follows:

CHAPTER 105. RESIDENTIAL FACILITIES FOR PERSONS WITH DIS-
ABILITIES OR WHO ARE [ITHE ELDERLY

SECTION 4.376.. Section 105.001(1), Human Resources Code, is amended to read as
follows:

(1) "Establishment" means a facility providing sleeping accommodations to two or
more qualifying adult residents, at least 80 percent of whom are 65 years of age or
older or are persons with disabilities [disaled], and offering, for a fee, one or more
supportive services through contract with an agency licensed under Chapter 142,
Health and Safety Code, or with another entity.

SECTION 4.377. The heading to Chapter 111, Human Resources Code, is amended
to read as follows:

CHAPTER 111. REHABILITATION SERVICES FOR CERTAIN INDIVIDU-
ALS WITH DISABILITIES [TEXAS REHABILITATION COMMISSIO]

SECTION 4.378. Section 111.002, Human Resources Code, is amended by amending
Subdivisions (2) and (5) and adding Subdivisions (2-a) and (2-b) to read as follows:

(2) "Commissioner" means the commissioner of assistive and rehabilitative services
[elthkf admi i trative offieer of the commission].

(2-a) "Department" means the Department of Assistive and Rehabilitative Services.

(2-b) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(5) "Rehabilitation services" means any equipment, supplies, goods, or services nec-
essary to enable an individual with a disability to engage in a gainful occupation or to
achieve maximum personal independence. To enable an individual with a disability to
engage in a gainful occupation or achieve maximum personal independence, the
department [eonm ssior] may engage in or contract for activities, including but not
limited to:

(A) evaluation of rehabilitation potential, including diagnostic and related ser-
vices incidental to the determination of eligibility for services and the nature and
scope of services to be provided;

(B) counseling and guidance;

(C) physical and mental restoration services necessary to correct or substantially
modify a physical or mental condition that is stable or slowly progressive;

(D) training;

(E) maintenance for additional costs incurred while participating in rehabilitation
services;

(F) transportation;

(G) placement in suitable employment;

(H) postemployment services necessary to maintain suitable employment;

(I) obtaining occupational licenses, including any license, permit, or other written
authority required by a state, city, or other governmental unit to be obtained in or-
der to enter an occupation or small business, and providing tools, equipment, initial
stocks, goods, and supplies; and

(J) providing other equipment, supplies, services, or goods that can reasonably be
expected to benefit an individual with a disability in terms of employment in a gain-
ful occupation or achievement of maximum personal independence.

SECTION 4.379. Section 111.016, Human Resources Code, is amended to read as
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follows:
Sec. 111.016. REHABILITATION COUNCIL OF TEXAS. The Rehabilitation Council

of Texas operates [is ereated by this sectin] in accordance with the federal Rehabilita-
tion Act Amendments of 1992, Pub. L. 102-569, and the federal Rehabilitation Act
Amendments of 1998, Pub. L. 105-220. The executive commissioner [board] shall adopt
rules for the implementation of regulations and the administration of the council.

SECTION 4.380. Section 111.0161, Human Resources Code, is amended to read as
follows:

Sec. 111.0161. ADVICE OF ADVISORY COMMITTEES [REPORT TO BOARD].
(a) Each advisory committee established by law or rule to advise the department under
this chapter or Subchapter F, Chapter 117, [eeoinission] shall report to and advise the
commissioner and executive commissioner [board] on the committee's activities and the
results of the committee's work. For the purpose of performing its advisory functions,
each committee shall work with the commissioner, the department's [e...........] staff,
and the executive commissioner [board].

(b) The executive commissioner [board] shall adopt rules to implement this section.

SECTION 4.381. The heading to Section 111.018, Human Resources Code, is
amended to read as follows:

Sec. 111.018. GENERAL DUTIES OF EXECUTIVE COMMISSIONER AND COM-
MISSIONER RELATING TO REHABILITATION SERVICES FOR CERTAIN INDI-
VIDUALS WITH DISABILITIES [ADMINISTRATIVE RECULATINS AND

SECTION 4.382. Sections 111.018(a) and (b), Human Resources Code, are amended
to read as follows:

(a) The executive commissioner [board] shall:

(1) adopt policies and rules to effectively carry out the purposes of this chapter and
Subchapter F, Chapter 117; and

(2) supervise the commissioner's administration of this chapter and Subchapter F,
Chapter 117.

(b) In carrying out his or her duties under this chapter and Subchapter F, Chapter
117, the commissioner shall, with the approval of the executive commissioner [board],
implement policies addressing personnel standards, the protection of records and
confidential information, the manner and form of filing applications, eligibility, investiga-
tion, and determination for rehabilitation and other services, procedures for hearings,
and other regulations relating to this chapter or Subchapter F, Chapter 117, [stbjeet-to
this seetion] as necessary to carry out the purposes of this chapter and Subchapter F,
Chapter 117.

SECTION 4.383. Section 111.019, Human Resources Code, is amended to read as
follows:

Sec. 111.019. PLANNING. The commissioner [eoniamiie t] shall make long-range
and intermediate plans for the scope and development of the program and make deci-
sions regarding the allocation of resources in carrying out the plans.

SECTION 4.384. Section 111.0205, Human Resources Code, is amended to read as
follows:

Sec. 111.0205. WORK INCENTIVES AND SUPPLEMENTAL SECURITY INCOME
(SSI). The department [e n ission] shall employ staff [a-persoa] at the department's
L ........... central office to:

(1) train counselors to understand and use work incentives in relation to services
under this chapter or Subchapter F, Chapter 117; and

(2) review cases to ensure that department [em.issio... clients receiving services
under this chapter or Subchapter F, Chapter 117, are informed of the availability of
and assisted in obtaining work incentives and Supplemental Security Income (SSI) (42
U.S.C. Section 1381 et seq.).

Ch. 1, § 4.384



Ch. 1, § 4.385 84th LEGISLATURE-REGULAR SESSION

SECTION 4.385. Section 111.021, Human Resources Code, is amended to read as
follows:

Sec. 111.021. REPORTS. (a) The commissioner shall prepare and submit to the exec-
utive commissioner [board] annual reports of activities and expenditures under this
chapter and Subchapter F, Chapter 117, and, prior to each regular session of the
legislature, estimates of funds required for carrying out the purposes of this chapter and
Subchapter F, Chapter 117.

(c) The department [entraiesion] shall post on the Internet in an accessible format the
reports required under this section and any other agency performance data relating to
this chapter or Subchapter F, Chapter 117, required to be reported to this state or the
federal government. If a report or performance data contains confidential information,
the department [eommission] shall remove the confidential information before posting
the report or performance data.

SECTION 4.386. Section 111.022, Human Resources Code, is amended to read as
follows:

Sec. 111.022. DISBURSEMENT OF FUNDS. The department [eonission] shall
make certification for disbursement, in accordance with regulations, of funds available
for carrying out the purposes of this chapter or Subchapter F, Chapter 117.

SECTION 4.387. Section 111.023, Human Resources Code, is amended to read as
follows:

Sec. 111.023. OTHER DUTIES. The executive commissioner [board] shall take other
action as necessary or appropriate to carry out the purposes of this chapter or Subchapter
F, Chapter 117.

SECTION 4.388. The heading to Subchapter C, Chapter 111, Human Resources
Code, is amended to read as follows:

SUBCHAPTER C. POWERS AND DUTIES OF DEPARTMENT [GOMMIS.-
SiON]

SECTION 4.389. Section 111.0505, Human Resources Code, is amended to read as
follows:

Sec. 111.0505. COMMISSIONER'S POWERS AND DUTIES; EFFECT OF CON-
FLICT WITH OTHER LAW [OF COMMISSIO)NER OF HEALTH AND HUMAN
SERVWGES]. [The eommA00ffie. of health an huan xevi has the powers an
duties relating to the commission and eommi55in a o videdWb Seetion 581.0055,;

n Code.] To the extent a power or duty given to the [cofmissin or] commis-
sioner by this chapter, or another law relating to rehabilitation services for individuals
with disabilities, conflicts with Section 531.0055, Government Code, Section 531.0055
controls.

SECTION 4.390. Section 111.051, Human Resources Code, is amended to read as
follows:

Sec. 111.051. DEPARTMENT [COMMISSION] AS PRINCIPAL AUTHORITY. The
department [Texas Rehabilitation C ........... ] is the principal authority in the state on
rehabilitation of individuals with disabilities[, except for those matters relating to
indivduals wo he disabilits .. of a viual nature . All other state agencies engaged in
rehabilitation activities and related services to individuals with [whose] disabilities [are
.ot of a visual nature] shall coordinate those activities and services with the department
[eemmission].

SECTION 4.391. Section 111.052, Human Resources Code, is amended to read as
follows:

Sec. 111.052. GENERAL FUNCTIONS OF DEPARTMENT RELATING TO REHA-
BILITATION SERVICES FOR CERTAIN INDIVIDUALS WITH DISABILITIES.
(a) The department [eomnission] shall, to the extent of resources available and priori-
ties established by the executive commissioner [board], provide rehabilitation services
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directly or through public or private resources to individuals determined by the depart-
ment [eoiimission] to be eligible for the services under a vocational rehabilitation
program or other program established to provide rehabilitation [.ehab.........e] services.

(b) In carrying out the purposes of this chapter and Subchapter F, Chapter 117, the
department [commission] may:

(1) cooperate with other departments, agencies; political subdivisions, and institu-
tions, both public and private, in providing the services authorized by this chapter and
Subchapter F, Chapter 117, to eligible individuals, in studying the problems involved,
and in planning, establishing, developing, and providing necessary or desirable
programs, facilities, and services, including those jointly administered with state
agencies;

(2) enter into reciprocal agreements with other states;

(3) establish or construct rehabilitation facilities and workshops, contract with or
provide grants to agencies, organizations, or individuals as necessary to implement
this chapter and Subchapter F, Chapter 117, make contracts or other arrangements
with public and other nonprofit agencies, organizations, or institutions for the
establishment of workshops and rehabilitation facilities, and operate facilities for car-
rying out the purposes of this chapter and Subchapter F, Chapter 117;

(4) conduct research and compile statistics relating to the provision of services to or
the need for services by [disabled] individuals with disabilities;

(5) provide for the establishment, supervision, management, and control of small
business enterprises to be operated by individuals with significant disabilities where
their operation will be improved through the management and supervision of the
department [cmmission];

(6) contract with schools, hospitals, private industrial firms, and other agencies and
with doctors, nurses, technicians, and other persons for training, physical restoration,
transportation, and other rehabilitation services; and

(7) assess the statewide need for services necessary to prepare students with dis-
abilities for a successful transition to employment, establish collaborative relation-
ships with each school district with education service centers to the maximum extent
possible within available resources, and develop strategies to assist vocational rehabil-
itation counselors in identifying and reaching students in need of transition planning.

SECTION 4.392. Sections 111.0525(b) and (c), Human Resources Code, are amended
to read as follows:

(b) The department [eommissien] shall enter into an agreement with the Department
of Aging and Disability Services and the [Texas] Department of State Health Services
[Mental Health and Mental Retardation] to reduce duplication and fragmentation of
employment services by defining each agency's role and responsibilities for shared client
populations.

(c) The department [conmmisimf] shall establish a formal referral process with the
Texas Workforce Commission to ensure that appropriate vocational rehabilitation clients
are referred to and receive services provided by the Texas Workforce Commission or lo-
cal workforce development boards [agernies].

SECTION 4.393. Section 111.053, Human Resources Code, is amended to read as
follows:

Sec. 111.053. COOPERATION WITH THE FEDERAL GOVERNMENT. (a) The
department [commis-4ont] shall make agreements, arrangements, or plans to cooperate
with the federal government in carrying out the purposes of this chapter and Subchapter
F, Chapter 117, or of any federal statutes pertaining to rehabilitation, and to this end
may adopt methods of administration that are found by the federal government to be
necessary, and that are not contrary to existing state laws, for the proper and efficient
operation of the agreements, arrangements, or plans for rehabilitation.

(b) To the extent resources are made available by the federal government, the depart-
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ment [eemmissioi] may make agreements, arrangements, or plans to cooperate with the
federal government in carrying out the purposes of any federal statute pertaining to the
disability determination function under the Social Security Act and to this end shall
adopt methods of administration that are found by the federal government to be neces-
sary to the disability determination function and that are not contrary to existing state
laws.

SECTION 4.394. Section 111.054, Human Resources Code, is amended to read as
follows:

Sec. 111.054. OBTAINING FEDERAL FUNDS. The department [eemisision] may
comply with any requirements necessary to obtain federal funds relating to this chapter
or Subchapter F, Chapter 117, in the maximum amount and most advantageous propor-
tion possible.

SECTION 4.395. Section 111.055(a), Human Resources Code, is amended to read as
follows:

(a) All money paid to the department [eifm4...ion] under this chapter or Subchapter
F, Chapter 117, shall be deposited in the state treasury [Statc Treasr and may b .usd
o~nly for the admnitrtion of this ehapterl.

SECTION 4.396. Section 111.0553, Human Resources Code, is amended to read as
follows:

Sec. 111.0553. PROCUREMENT METHODS. (a) The executive commissioner [eorn-
mission] shall adopt [develop] and the department shall [, following review a . . .
by the-board] implement in relation to this chapter and Subchapter F, Chapter 117,
agency-wide procurement procedures to:

(1) ensure compliance with the best-value purchasing requirements of Section
2155.144(c), Government Code;

(2) document that a best-value review of vendors has occurred;

(3) document the reasons for selecting a vendor;

(4) negotiate price discounts with high-volume vendors;

(5) consolidate purchases with other agencies, including the [Texas] Department of
State Health Services and the comptroller, to achieve best value; and

(6) provide effective public notification to potential vendors of planned department
[eo..m.iso.] purchases.

(b) Nothing in this section shall be construed to limit the department's [eommission's]
ability to procure goods and services from persons with disabilities.

SECTION 4.397. Section 111.056, Human Resources Code, is amended to read as
follows:

Sec. 111.056. GIFTS AND DONATIONS [TO THE COMMISSIGN. The department
[conminioit] may receive and use gifts and donations for carrying out the purposes of
this chapter and Subchapter F, Chapter 117. No person may receive payment for solici-
tation of any funds.

SECTION 4.398. Sections 111.057(b) and (c), Human Resources Code, are amended
to read as follows:

(b) The department [emffise-e ] is authorized to provide client and other information
to and receive client and other information from any state agency for the purpose of
increasing and enhancing services to clients and improving agency operations under this
chapter and Subchapter F, Chapter 117, except where federal law or regulations preclude
such sharing.

(c) The executive commissioner [eemmissi, ] shall adopt rules to carry out the
purposes of this section.

SECTION 4.399. Section 111.059, Human Resources Code, is amended to read as
follows:
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Sec. 111.059. SUBROGATION. (a) In furnishing a person rehabilitation services,
including medical care services, under this chapter or Subchapter F, Chapter 117, the
department [commission] is subrogated to the person's right of recovery from:

(1) personal insurance;

(2) another person for personal injury caused by the other person's negligence or
wrongdoing; or

(3) any other source.

(b) The department's [e.............] right of subrogation is limited-to the cost of the
services provided.

(c) The commissioner may totally or partially waive the department's [eonmtiisi&e 9J
right of subrogation when the commissioner finds that enforcement would tend to defeat
the purpose of rehabilitation.

(d) The executive commissioner [co mmismion] may adopt rules for the enforcement of
the department's [ita] right of subrogation.

SECTION 4.400. Section 111.060, Human Resources Code, is amended to read as
follows:

Sec. 111.060. COMPREHENSIVE REHABILITATION ACCOUNT [F4N]. (a) The
comprehensive rehabilitation account [fund] is an account [ereated] in the general reve-
nue fund [state- t easuy]. Money in the account [fufd] is derived from court costs col-
lected under Section 133.102, Local Government Code [Subhaptr D , Chapter 102, Codk
of Crifninal Proedu. . Money in the account [fuind] may be appropriated only to the
department [eomnmiMein] for the purposes provided by Section 111.052.

(b) The comptroller, on requisition by the department [eommisia, n], shall draw a war-
rant on the account [fund] for the amount specified in that requisition for a use autho-
rized in Section 111.052, except that the total of warrants issued during a state fiscal
year may not exceed the amount appropriated for that fiscal year. At the end of each
state fiscal year, the comptroller shall transfer to the general revenue fund [enera Re-
ente-Fund] any unexpended balance in the comprehensive rehabilitation account [fund]
that exceeds $1.5 million.

(c) The court costs remitted to the comptroller and deposited in the general revenue
fund [state treasury] pursuant to this section are dedicated to the department
[eenmffi&on].

SECTION 4.401. Section 111.061, Human Resources Code, is amended to read as
follows:

Sec. 111.061. CONTRACT PAYMENT. The department [eomrnission] shall base pay-
ment under a contract for vocational rehabilitation services on outcome-based perfor-
mance standards defined in the contract.

SECTION 4.402. Subchapter D, Chapter 111, Human Resources Code, is transferred
to Chapter 117, Human Resources Code, redesignated as Subchapter F, Chapter 117,
Human Resources Code, and amended to read as follows:

SUBCHAPTER F [M]. VOCATIONAL REHABILITATION SERVICES FOR
CERTAIN INDIVIDUALS WITH DISABILITIES

Sec. 117.151. DEFINITIONS. In this subchapter, "rehabilitation services" and
"vocational rehabilitation program" have the meanings assigned by Section 111.002.

Sec. 117.152 [±-l-070]. PROVISION OF SERVICES. (a) The executive commissioner
[bnrd] by rule shall establish and maintain guidelines for providing vocational rehabili-
tation services that are consistent with state and federal laws and regulations and that
include:

(1) a system of organization for the delivery of vocational rehabilitation services
statewide;

(2) eligibility requirements for vocational rehabilitation services;
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(3) requirements for the rehabilitation planning process;

(4) the types of services that may be provided to a client through a vocational reha-
bilitation program; and

(5) requirements for client participation in the costs of vocational rehabilitation ser-
vices, including documentation that a client has sought benefits for which the client is
eligible from sources other than the department [eenmnisiofn] and that may assist the
client in obtaining vocational rehabilitation goods or services.

(b) The executive commissioner [boarI] shall annually assess the effectiveness of the
state's vocational rehabilitation program.

Sec. 117.153 [1-1-.-4]. TRAINING AND SUPERVISION OF COUNSELORS.
(a) The department [ceommiasion] shall provide specific guidance to vocational rehabilita-
tion counselors under this subchapter in:

(1) selecting vocational objectives according to a client's skills, experience, and
knowledge;

(2) documenting a client's impediment to employment;

(3) selecting rehabilitation services that are reasonable and necessary to achieve a
client's vocational objective;

(4) measuring client progress toward the vocational objective, including the
documented, periodic evaluation of the client's rehabilitation and participation; and

(5) determining eligibility of employed and unemployed applicants for rehabilitation
services using criteria defined by department [board] rule to document whether a cli-
ent is substantially underemployed or at risk of losing employment.

(b) The executive commissioner [boaid] by rule shall require monitoring and oversight
of vocational rehabilitation counselor performance and decision making in accordance
with this section.

Sec. 117.154 [141.0-7-2]. CLIENT ORIENTATION MATERIALS. The department
[eni miseoft] shall develop and distribute at intake client orientation materials for the
vocational rehabilitation program that include information on the department's [eommis
simon] decision-making criteria.

SECTION 4.403. Section 112.001(4), Human Resources Code, is amended to read as
follows:

(4) "Applicable federal developmental disability laws" refers to the various Acts of
Congress [eongress] providing for assistance and services to persons with developmen-
tal disabilities and codified as 42 U.S.C. Section 15001 [609] et seq.

SECTION 4.404. Section 112.014(b), Human Resources Code, is amended to read as
follows:

(b) If a position on the council becomes vacant, the chair shall provide written notice
to the governor[, agency eo, i i rmee --^ive dir...., as apprepriate,] requesting
a new appointment to fill the remainder of the member's term.

SECTION 4.405. Section 112.022(a), Human Resources Code, is amended to read as
follows:

(a) The council shall hire an executive director in accordance with 42 U.S.C. Section
15025 [6024(e)] and its subsequent amendments to carry out the policies and activities
established by the council.

SECTION 4.406. Section 112.0221(c), Human Resources Code, is amended to read as
follows:

(c) The policy statement must:

(1) be updated annually;

(2) be reviewed by the Texas Workforce [state] Commission civil rights division [on
-HumanR4ghts] for compliance with Subsection (b)(1); and

(3) be filed with the governor's office.
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SECTION 4.407. Section 112.043, Human Resources Code, is amended to read as
follows:

Sec. 112.043. OFFICE FOR THE PREVENTION OF DEVELOPMENTAL DIS-
ABILITIES; ADMINISTRATIVE ATTACHMENT. (a) The Office for the Prevention of
Developmental Disabilities is administratively attached to the Health and Human Ser-
vices Commission [Texas Despartme~nt of Mental Health and Menital Rt dptwon].

(b) The Health and Human Services Commission [Texas Department of Mental Health
anld Mental Reta dation] shall:

(1) provide administrative assistance, services, and materials to the office;

(2) accept, deposit, and disburse money made available to the office;

(3) accept gifts and grants on behalf of the office from any public or private entity;

(4) pay the salaries and benefits of the executive director and staff of the office;

(5) reimburse the travel expenses and other actual and necessary expenses of the
executive committee, executive director, and staff of the office incurred in the perfor-
mance of a function of the office, as provided by the General Appropriations Act;

(6) apply for and receive on behalf of the office any appropriations, gifts, or other
money from the state or federal government or any other public or private entity,
subject to limitations and conditions prescribed by legislative appropriation;

(7) provide the office with adequate computer equipment and support; and

(8) provide the office with adequate office space and permit the executive committee
to meet in facilities of the commission [departm.ent].

(c) The executive director and staff of the office are employees of the office and not em-
ployees of the Health and Human Services Commission [Texas Department of Mental
Health and mental Retardation].

SECTION 4.408. Section 112.0472(c), Human Resources Code, is amended to read as
follows:

(c) The policy statement must:

(1) be updated annually;

(2) be reviewed by the Texas Workforce [stte] Commission civil rights division [on
Human-Rights] for compliance with Subsection (b)(1); and

(3) be filed with the governor's office.

SECTION 4.409. Section 115.002(c), Human Resources Code, is amended to read as
follows:

(c) The ex officio members are:

(1) the executive director of the Texas Workforce Commission;

(2) the commissioner of assistive and rehabilitative services [the Texa.s Rehabilita

[(8) the exctv d11eto o f the Texas Co1"m."si'o1 for the Blind,

[(4) the emet 1tv direetor of the Texas Gemsso for the Deaf and Hard of Hear
ing]; and

(3) [(] other officials designated by the governor who serve with other state agen-
cies that provide services to persons with disabilities.

SECTION 4.410. Section 115.009, Human Resources Code, is amended to read as
follows:

Sec. 115.009. FUNCTIONS. The committee shall:

(1) serve as a central source of information and education on the abilities, rights,
problems, and needs of persons with disabilities and, as necessary, issue reports;

(2) provide information to and advise the governor and the governor's staff on mat-
ters relating to the full participation of persons with disabilities in all aspects of life;
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(3) before the end of each even-numbered year, submit to the governor and to the
legislature a report that includes:

(A) the status of the state's compliance with federal and state laws pertaining to
rights and opportunities for persons with disabilities and recommendations to
achieve further compliance, if necessary;

(B) a long-range state plan for persons with disabilities and recommendations to
implement that plan; and

(C) any recommended changes in state laws relating to persons with disabilities;

(4) serve as the state's liaison agency in working with the President's Committee on
Employment of Persons with Disabilities and other entities involved in activities or
concerns affecting persons with disabilities;

(5) develop and work with a statewide network of volunteer community-level com-
mittees to promote dissemination of information about and implementation of federal
and state laws addressing rights and opportunities for persons with disabilities;

(6) evaluate the state's compliance with the [federal] Americans with Disabilities
Act of 1990 (42 U.S.C. Section 12101 et seq.) [(Pub. L. No. 101 336) and other federal
and state statutes relating to rights and opportunities for persons with disabilities;

(7) provide information and technical assistance to public and private agencies and
businesses to promote and facilitate implementation of the [federali Americans with
Disabilities Act of 1990 (42 U.S.C. Section 12101 et seq.) [(Pb...1L. No. 101 886)] and
other federal and state statutes relating to rights and opportunities of persons with
disabilities;

(8) collect and evaluate data on employment of persons with disabilities by state
agencies;

(9) work with legislative committees and with state agencies on the development of
laws and policies that affect persons with disabilities;

(10) promote the compilation and publication of state laws relating to persons with
disabilities; and

(11) issue awards and other forms of recognition to persons and organizations mak-
ing outstanding contributions to the employment of persons with disabilities and to
public awareness of issues impacting persons with disabilities.

SECTION 4.411. Section 117.021(b), Human Resources Code, is amended to read as
follows:

(b) The council is composed of nine members of the public appointed by the governor
with the advice and consent of the senate. To be eligible for appointment to the council,
a person must have demonstrated an interest in and knowledge of problems and avail-
able services related to early childhood intervention services or to persons with dis-
abilities, other than intellectual and developmental disabilities, [dey and met
retadi.] and persons who are blind, deaf, or hard of hearing.

SECTION 4.412. Section 117.051(c), Human Resources Code, is amended to read as
follows:

(c) Subject to the control of the executive commissioner, the commissioner shall.

(1) act as the department's chief administrative officer;

(2) in accordance with the procedures prescribed by Section 531.00551, Government
Code, assist the executive commissioner in the development and implementation of poli-
cies and guidelines needed for the administration of the department's functions;

(3) in accordance with the procedures adopted by the executive commissioner under
Section 531.00551, Government Code, assist the executive commissioner in the develop-
ment of rules relating to the matters within the department's jurisdiction, including the
delivery of services to persons and the rights and duties of persons who are served or
regulated by the department; and

(4) serve as a liaison between the department and commission.
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SECTION 4.413. Section 117.056(c), Human Resources Code, is amended to read as
follows:

(c) The policy statement must be:

(1) updated annually;

(2) reviewed by the Texas Workforce [state] Commission civil rights division [on-Hu-
men-Rights] for compliance with Subsection (b)(1); and

(3) filed with the governor's office.

SECTION 4.414. Subchapter D, Chapter 117, Human Resources Code, is amended
by adding Sections 117.0711 and 117.0712 to read as follows:

Sec. 117.0711. MANAGEMENT AND DIRECTION BY EXECUTIVE
COMMISSIONER. The department's powers and duties prescribed by this chapter and
other law, including enforcement activities and functions, are subject to the executive
commissioner's oversight under Chapter 531, Government Code, to manage and direct the
operations of the department.

Sec. 117.0712. CONTRACTING AND AUDITING AUTHORITY; DELEGATION.
(a) The executive commissioner, as authorized by Section 531.0055, Government Code,
may delegate to the department the executive commissioner's authority under that section
for contracting and auditing relating to the department's powers, duties, functions, and
activities.

(b) If the executive commissioner does not make a delegation under Subsection (a), a
reference in law to the department with respect to the department's contracting or audit-
ing authority means the executive commissioner. If the executive commissioner makes a
delegation under Subsection (a), a reference in law to the department's contracting or
auditing authority means that authority the executive commissioner has delegated to the
department.

(c) If the executive commissioner revokes all or part of a delegation made under Subsec-
tion (a), a reference in law to the department with respect to a function for which the
delegation was revoked means the executive commissioner or another entity to which the
executive commissioner delegates that authority.

(d) It is the legislature's intent that the executive commissioner retain the authority
over and responsibility for contracting and auditing at each health and human services
agency as provided by Section 531.0055, Government Code. A statute enacted on or after
January 1, 2015, that references the contracting or auditing authority of the department
does not give the department direct contracting or auditing authority unless the statute
expressly provides that the contracting or auditing authority:

(1) is given directly to the department; and

(2) is an exception to the exclusive contracting and auditing authority given to the ex-
ecutive commissioner under Section 531.0055, Government Code.

SECTION 4.415. Section 121.0014(b), Human Resources Code, is amended to read as
follows:

(b) In this section, "health and human services agency" means an agency listed by
Section 531.001(4), Government Code [Stin 19, Artile 4418(692), R 2 vised Statutes .

SECTION 4.416. Section 121.003(a), Human Resources Code, is amended to read as
follows:

(a) Persons with disabilities have the same right as persons without disabilities [the
abe- bodied] to the full use and enjoyment of any public facility in the state.

SECTION 4.417. Section 122.003(i), Human Resources Code, is amended to read as
follows:

(i) If the comptroller [x..ti. diretr of the contiafti] has knowledge that a
potential ground for removal exists, the comptroller [exeett di "etor] shall notify the
presiding officer of the council of the potential ground. If the presiding officer is notified
under this section, or if the presiding officer has knowledge that a potential ground for
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removal exists, the presiding officer shall notify the governor and the attorney general
that a potential ground for removal exists. If the potential ground for removal involves
the presiding officer, the comptroller [cx.t..tv dire. ] shall notify the next highest of-
ficer of the council, who shall notify the governor and the attorney general that a
potential ground for removal exists.

SECTION 4.418. Section 122.0057(d), Human Resources Code, is amended to read as
follows:

(d) The council shall make reasonable attempts to have balanced representation on all
advisory committees, including attempting to seek representation from:

(1) the Lighthouse for the Blind and Visually Impaired community rehabilitation
programs;

(2) the Goodwill community rehabilitation programs;

(3) [the Texas Department of Mental Health and Mental Retard..tt,,, . . .. ity re

[(4)] other community rehabilitation programs;

(4) [(W)] representatives from central nonprofit agencies;

(5) [(6)] representatives of disability advocacy groups;

(6) [(-7)] government purchasing agents with knowledge of this chapter;

(7) [(8)] private industry representatives with knowledge of this chapter; and

(8) [(9)] private citizens with disabilities who [have a disability and] have knowl-
edge of the sale of products and services.

SECTION 4.419. Sections 122.007(d) and (e), Human Resources Code, are amended
to read as follows:

(d) Before offering for sale products and services manufactured or provided by persons
with disabilities to state agencies and political subdivisions, the council shall test the
goods and services in accordance with Section 2155.069, Government Code, to the extent
necessary to ensure quality. The council may enter into a contract with a private or pub-
lic entity to assist with testing. The comptroller [eomiaaionft] shall make awards under
this section based on proposed goods and services meeting formal state specifications
developed by the comptroller [eommission] or meeting commercial specifications ap-
proved by the comptroller [eomnmission].

(e) Requisitions for products and services required by state agencies are processed by
the comptroller [eom ission] according to rules established by the comptroller
[eommission].

SECTION 4.420. Section 122.009(b), Human Resources Code, is amended to read as
follows:

(b) The comptroller [eonmission] is the depository for all records concerning the
council's operations.

SECTION 4.421. Sections 122.0095(a), (d), and (e), Human Resources Code, are
amended to read as follows:

(a) Each state agency that purchases products or services through a program under
this chapter shall:

(1) designate an agency employee to ensure that the agency complies with this
chapter; and

(2) report to the comptroller [eoen -ission] and the council the purchase of products
or services available from a central nonprofit agency or community rehabilitation
program under this chapter, but purchased from another business that is not a central
nonprofit agency or community rehabilitation program under this chapter.

(d) The comptroller [ee-mnision] shall post the reports required by Subsection (a)(2)
on the comptroller's [eomm.o...] website.

(e) The council shall review the information contained in the reports under this sec-
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tion and Sections 122.012 and 122.016. The comptroller [commission] shall assist the
council in reviewing and analyzing the reports in order to improve state agency compli-
ance with this chapter.

SECTION 4.422. Section 122.012, Human Resources Code, is amended to read as
follows:

Sec. 122.012. DUTIES OF COMPTROLLER [COMMISSION]; INTERAGENCY
COOPERATION. (a) The comptroller [commission] shall provide legal and other neces-
sary support to the council in accordance with legislative appropriation. The comptroller
[co mmission] shall assign an upper-level management employee to ensure that the
comptroller [commissio n] meets the requirements of this chapter.

(b) State agencies responsible for the provision of rehabilitation and related services
to persons with disabilities shall cooperate with the council in the operation of the
program. The Department of Assistive and Rehabilitative Services [Texas Commission
for the Blind, the Texas Rehablitatfoi. C mm.ssll,] and other state human services
agencies responsible for assisting persons with disabilities may, through written agree-
ments or interagency contracts, provide space, storage, logistical support, consultation,
expert services, communications services, or financial assistance with respect to any
function or responsibility of the council.

(c) The comptroller [commission] or a state agency may not assume the marketing or
fiscal responsibility for the expense of marketing the products and services of persons
with disabilities under the program.

(d) The comptroller [commission] shall include the programs administered under this
chapter in the comptroller's [commissons] procurement policy manuals.

(e) After any audit or review the comptroller [commission] conducts with regard to
state agency compliance with purchasing laws and procedures, the comptroller [commis-
sion] shall report to the council a state agency that is not complying with this chapter.

SECTION 4.423. Section 122.013(b), Human Resources Code, is amended to read as
follows:

(b) The comptroller [commission] shall provide legal support to assist the council in
adopting rules under this section.

SECTION 4.424. Section 122.014, Human Resources Code, is amended to read as
follows:

Sec. 122.014. PRODUCT SPECIFICATIONS. Except as otherwise provided by this
section, a product manufactured for sale through the comptroller [commission] to any of-
fice, department, institution, or agency of the state under this chapter shall be
manufactured or produced according to specifications developed by the comptroller
[commission]. If the comptroller [commission] has not adopted specifications for a partic-
ular product, the production shall be based on commercial or federal specifications in
current use by industry for the manufacture of the product for sale to the state.

SECTION 4.425. Section 122.016, Human Resources Code, is amended to read as
follows:

Sec. 122.016. EXCEPTIONS. (a) Exceptions from the operation of the mandatory
provisions of Section 122.014 may be made in any case where:

(1) under the rules of the comptroller [commission], the product or service so
produced or provided does not meet the reasonable requirements of the office, depart-
ment, institution, or agency; or

(2) the requisitions made cannot be reasonably complied with through provision of
products or services produced by persons with disabilities.

(b) Each month, the comptroller [commission] shall provide the council with a list of
all items purchased under the exception provided by Subsection (a) [of this section]. The
council shall adopt the form in which the list is to be provided and may require the list
to include the date of requisition, the type of product or service requested, the reason for
purchase under the exception, and any other information that the council considers rele-

Ch. 1, § 4.425



84th LEGISLATURE-REGULAR SESSION

vant to a determination of why the product or service was not purchased in accordance
with Section 122.014.

(c) No office, department, institution, or agency may evade the intent of this section by
slight variations from standards adopted by the comptroller [eonimsiofn], when the
products or services produced or provided by persons with disabilities, in accordance
with established standards, are reasonably adapted to the actual needs of the office,
department, institution, or agency.

SECTION 4.426. Section 122.018, Human Resources Code, is amended to read as
follows:

Sec. 122.018. POLITICAL SUBDIVISIONS EXCLUDED. There are excluded from
the mandatory application of this chapter the political subdivisions of the state that are
not covered by Title V of the federal [Federe4] Rehabilitation Act of 1973, as amended
(29 U.S.C. R..]Gede] Sections 791 through 794f [790 -though 7-94]). This chapter does
not prohibit a political subdivision from acting as a willing buyer outside a bid system.

SECTION 4.427. Section 122.019(f), Human Resources Code, is amended to read as
follows:

(f) A percentage of the management fee described by Subsection (e) shall be paid to
the council and is subject to Section 122.023. The percentage shall be set by the council
in the amount necessary to reimburse the general revenue fund for direct and reason-
able costs incurred by the comptroller [eemnitisin], the council, and the council staff in
administering the council's duties under this chapter.

SECTION 4.428. Section 122.022(b), Human Resources Code, is amended to read as
follows:

(b) As part of the report filed under Subsection (a), the council shall provide:

(1) the number of persons with disabilities, according to their type of disability, who
are employed in community rehabilitation programs participating in the programs
established by this chapter or who are employed by businesses or workshops that
receive supportive employment from community rehabilitation programs;

(2) the amount of annual wages paid to a person participating in the program;

(3) a summary of the sale of products offered by a community rehabilitation program;

(4) a list of products and services offered by a community rehabilitation program;

(5) the geographic distribution of the community rehabilitation programs;

(6) the number of [nn4isabled] workers without disabilities who are employed in
community rehabilitation programs under this chapter; and

(7) the average and range of weekly earnings for workers with disabilities [disabtle]
and [nn&&abled] workers without disabilities who are employed in community reha-
bilitation programs under this chapter.

SECTION 4.429. The heading to Chapter 123, Human Resources Code, is amended
to read as follows:

CHAPTER 123. COMMUNITY HOMES FOR [DIS L ] PERSONS WITH
DISABILITIES [6LOATIO -ACT]

SECTION 4.430. Section 123.001, Human Resources Code, is amended to read as
follows:

Sec. 123.001. SHORT TITLE. This chapter may be cited as the Community Homes
for [Di]able4] Persons With Disabilities [1:oet] Act.

SECTION 4.431. Section 123.002, Human Resources Code, is amended to read as
follows:

Sec. 123.002. DEFINITION. In this chapter, "person with a disability" means a
person whose ability to care for himself or herself, perform manual tasks, learn, work,
walk, see, hear, speak, or breathe is substantially limited because the person has:
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(1) an orthopedic, visual, speech, or hearing impairment;

(2) Alzheimer's disease;

(3) pre-senile dementia;

(4) cerebral palsy;

(5) epilepsy;

(6) muscular dystrophy;

(7) multiple sclerosis;

(8) cancer;

(9) heart disease;

(10) diabetes;

(11) an intellectual disability [mental retardation];

(12) autism; or

(13) mental [entional illness.

SECTION 4.432. Section 123.004, Human Resources Code, is amended to read as
follows:

Sec. 123.004. QUALIFICATION AS COMMUNITY HOME. To qualify as a com-
munity home, an entity must comply with Sections 123.005 through 123.008 and be:

(1) a community-based residential home operated by:

(A) the [Texas] Department of Aging and Disability Services [Mental Health and
Mental Retardation];

(B) a community center organized under Subchapter A, Chapter 534, Health and
Safety Code, that provides services to persons with disabilities;

(C) an entity subject to the Texas Nonprofit [Non-Prot] Corporation Law as
described by Section 1.008(d), Business Organizations Code [Act (A el. 1.96 14.0
et seq1., Vernon's Texas C-il Statutes) ; or

(D) an entity certified by the [Texas] Department of Aging and Disability [T-I-
ntan] Services as a provider under the ICF-IID medical assistance program [serving

~peosi itermediate eare faeities for peroswt mental retardatio 1; or

(2) an assisted living facility licensed under Chapter 247, Health and Safety Code,
provided that the exterior structure retains compatibility with the surrounding resi-
dential dwellings.

SECTION 4.433. Section 123.010, Human Resources Code, is amended to read as
follows:

Sec. 123.010. ENSURING [THE1 SAFETY OF RESIDENTS. The [Texas] Depart-
ment of Aging and Disability Services [Mnta l Health and Mental Retarda - shall
make every reasonable effort to ensure the safety of [..mmunity he ma] residents of a
community home operated by or under the regulatory jurisdiction of the department and
the residents of a neighborhood that is affected by the location of the [f] community
home.

SECTION 4.434. Chapter 132, Human Resources Code, is amended to read as follows:

CHAPTER 132. FACILITATION OF DELIVERY OF HEALTH AND HUMAN
SERVICES

Sec. 132.001. GOVERNOR'S AGENDA. (a) The governor shall establish an agenda
that addresses needed adjustments in federal legislation, agency rules and regulations,
programs, and policies that affect:

(1) health and human services delivery;

(2) client and provider eligibility;
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(3) administration; and

(4) funding.

(b) The governor shall develop and amend the agenda in conjunction and cooperation
with federal and state elected officials, state agency staff, the executive commissioner of
the Health and Human Services Commission, and the executive director [di.eter.j of the
Texas Workforce Commission [state agencies prv idig health and . . .
programs].

(c) The agenda must include:

(1) a list of specific issues of federal law or policy identified and ranked by health
and human services agencies;

(2) impact statements concerning the needed adjustments to federal law or policy;

(3) a discussion of fiscal matters concerning each ranked issue; and

(4) specific recommendations for changes in federal law or policy.

(d) The governor shall submit the agenda to the Texas congressional delegation and to
the Office of State-Federal Relations and shall annually amend the agenda and rank
agenda items. The agenda must identify issues of federal law, rules and regulations, or
programs of common concern to different state agencies and programs.

Sec. 132.002. EXPANSION OF CLIENT ELIGIBILITY SCREENING AND
DETERMINATION. (a) Based on a cost-benefit analysis, the Health and Human Ser-
vices Commission [Texas Department of Human ........ ], where feasible, shall relocate
an employee with the ability to certify eligibility for financial and medical programs to
an office or facility that would enhance client access.

(b) Based on a cost-benefit analysis, the Health and Human Services Commission
shall coordinate the expansion and use of integrated eligibility screening instruments
and the relocation of state employees on a timetable determined by the commission.

Sec. 132.003. LOCATION OF OFFICES AND FACILITIES. (a) As leases on office
space expire, the Health and Human Services Commission shall determine the needs for
space and the location of offices of the health and human services agencies to enable the
commission to achieve a cost-effective, one-stop or service center method of service
delivery.

(b) In this section, "health and human services agencies" includes the:

(1) Department of Aging and Disability Services [.tera..ne . m on Ea-rly
Childhood ineveto Seves];

(2) Department of State Health Services [Texas Department on Aging];

(3) Department of Family and Protective Services [Texas G ...... A: . he. l a.d
Drug Abuse];

(4) Department of Assistive and Rehabilitative Services [Texas Cammision for th-e
B]idl; and

(5) Health and Human Services Commission [Texas .... iss.n for the Deaf and
Hard of Hetai-,

[(6) Texas Department of Heatlth;,

[(7) Texas Depatment of Human Servees

[(8) Texas Dpatmet of Mental Health and Mental Retardation,

[(9) Texas Rehabilitation G . . d

[(10) ...... . of PrOteeti - and. R.t...... S ies].

SECTION 4.435. The heading to Chapter 136, Human Resources Code, is amended
to read as follows:
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CHAPTER 136. TEXAS COMMUNITY HEALTH CENTER REVOLVING
LOAN PROGRAM [FUN]

SECTION 4.436. Section 136.002, Human Resources Code, is amended by adding
Subdivision (3-a) to read as follows:

(3-a) "Executive commissioner" means the executive commissioner of the Health and

Human Services Commission.

SECTION 4.437. Section 136.003, Human Resources Code, is amended to read as
follows:

Sec. 136.003. GIFTS AND GRANTS [TRUST FUND]. [(a) The eo.mm At health
eete rv lglan. fund is a trost ftind outside the state treasury held by a fiungfrn

institution adl admnistered by the en a t...tee on behalf of communty
health centers in this state.

[(b) The fun.d is composed of:

[(1) money appropriated to the fund by the legilatue

[(2) gifts or gants reeevcdf&@m pablie or priaftv ou..sand

[(3) income from ote moe nth ud

[(e)] The commission may accept [on behalf of the fund] gifts and grants for the use
and benefit of the program.

SECTION 4.438. Section 136.007, Human Resources Code, is amended to read as
follows:

Sec. 136.007. SELF-FUNDING. The commission shall develop the [fu-nd] program as
a revolving loan program [Sind] that will become self-funding over the life of the program.

SECTION 4.439. Section 136.009, Human Resources Code, is amended to read as
follows:

Sec. 136.009. RULES. (a) The executive commissioner [eoifnmission] shall adopt rules
to administer this chapter, including rules that require:

(1) the commission to review the lending and servicing practices of a development
corporation to ensure the practices conform to generally accepted accounting principles;

(2) an eligible community health center to enter into an agreement with the develop-
ment corporation that states the terms of the loan made to the center;

(3) the development corporation to provide to the commission semiannual reports
giving details of the status of each loan made under the program;

(4) the development corporation to require annual audits of community health
centers receiving loans under the program; and

(5) the commission to provide oversight of the development corporation as necessary
to qualify the development corporation for loan guarantees from federal and state
programs.

(b) Under rules adopted by the executive commissioner [eenmission], the development
corporation may:

(1) make grants to eligible community health centers from money other than money
[that is reeeived from the fuind and] that was derived from a legislative appropriation;
or

(2) seek money [finda] from state or federal agencies or private sources to supple-
ment and complement the money [&±nds] received under the program.

(c) The executive commissioner [conmmission] may adopt other rules as necessary to ac-
complish the purposes of this chapter.

SECTION 4.440. Section 161.003, Human Resources Code, is amended to read as
follows:

Sec. 161.003. SUNSET PROVISION. The department [Dpa.rt....t ofAgin and Dis
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ability-Serviees] is subject to Chapter 325, Government Code (Texas Sunset Act). Unless
continued in existence as provided by that chapter, the department is abolished and this
chapter expires September 1, 2015.

SECTION 4.441. Section 161.021(b), Human Resources Code, is amended to read as
follows:

(b) The council is composed of nine members of the public appointed by the governor
with the advice and consent of the senate. To be eligible for appointment to the council,
a person must have demonstrated an interest in and knowledge of issues and available
services related to the aging and persons with developmental disabilities or an intel-
lectual disability [mental retardation].

SECTION 4.442. Section 161.030, Human Resources Code, is amended to read as
follows:

Sec. 161.030. POLICYMAKING AND MANAGEMENT RESPONSIBILITIES. The
[exeeutive] commissioner, with the advice of the council and subject to the approval of
the executive commissioner, shall develop and the department shall implement policies
that clearly delineate the policymaking responsibilities of the executive commissioner
from the management responsibilities of the commission, the commissioner, and the
staff of the department.

SECTION 4.443. Section 161.051(c), Human Resources Code, is amended to read as
follows:

(c) Subject to the control of the executive commissioner, the commissioner shall:

(1) act as the department's chief administrative officer;

(2) in accordance with the procedures prescribed by Section 531.00551, Government
Code, assist the executive commissioner in the development and implementation of poli-
cies and guidelines needed for the administration of the department's functions;

(3) in accordance with the procedures adopted by the executive commissioner under
Section 531.00551, Government Code, assist the executive commissioner in the develop-
ment of rules relating to the matters within the department's jurisdiction, including the
delivery of services to persons and the rights and duties of persons who are served or
regulated by the department; and

(4) serve as a liaison between the department and commission.

SECTION 4.444. The heading to Section 161.0515, Human Resources Code, is
amended to read as follows:

Sec. 161.0515. ASSISTANT COMMISSIONER FOR [OF] STATE SUPPORTED LIV-
ING CENTERS.

SECTION 4.445. Sections 161.0515(a), (d), and (e), Human Resources Code, are
amended to read as follows:

(a) The commissioner shall employ an assistant commissioner for [ofi state supported
living centers. The assistant commissioner must be selected based on education, train-
ing, experience, and demonstrated ability.

(d) The assistant commissioner shall coordinate with the appropriate staff of the
Department of State Health Services to ensure that the ICF-IID [IeF-MR] component
of the Rio Grande State Center implements and enforces state law and rules that apply
to the operation of state supported living centers.

(e) The assistant commissioner shall consult with the appropriate staff at the Depart-
ment of State Health Services to ensure that an individual with a dual diagnosis of
mental illness and an intellectual disability [mental retardation] who is a resident of a
state supported living center or the ICF-IID [1CF=-MR] component of the Rio Grande
State Center is provided with appropriate care and treatment.

SECTION 4.446. Section 161.056(c), Human Resources Code, is amended to read as
follows:

(c) The policy statement must be:
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(1) updated annually;

(2) reviewed by the Texas Workforce [state] Commission civil rights division [on-t-
man Rights] for compliance with Subsection (b)(1); and

(3) filed with the governor's office.

SECTION 4.447. Section 161.071, Human Resources Code, is amended to read as
follows:

Sec. 161.071. GENERAL POWERS AND DUTIES OF DEPARTMENT. The depart-
ment is responsible for administering human services programs for the aging and persons
with disabilities [d ], including:

(1) administering and coordinating programs to provide community-based care and
support services to promote independent living for populations that would otherwise
be institutionalized;

(2) providing institutional care services, including services through convalescent
and nursing homes and related institutions under Chapter 242, Health and Safety
Code;

(3) providing and coordinating programs and services for persons with disabilities,
including programs for the treatment, rehabilitation, or benefit of persons with
developmental disabilities or an intellectual disability [mettal .tat . ];

(4) operating state facilities for the housing, treatment, rehabilitation, or benefit of
persons with disabilities, including state supported living centers [state schools] for
persons with an intellectual disability [mental retardat, ];

(5) serving as the state unit on aging required by the federal Older Americans Act
of 1965 (42 U.S.C. Section 3001 et seq.) and its subsequent amendments, including
performing the general functions under Section 101A.052 [4142-] to ensure:

(A) implementation of the federal Older Americans Act of 1965 (42 U.S.C. Section
3001 et seq.) and its subsequent amendments, including implementation of services
and volunteer opportunities under that Act for older residents of this state through
area agencies on aging;

(B) advocacy for residents of nursing facilities through the office of the state long-
term care ombudsman;

(C) fostering of the state and community infrastructure and capacity to serve
older residents of this state; and

(D) availability of a comprehensive resource for state government and the public
on trends related to and services and programs for an aging population;

(6) performing all licensing and enforcement activities and functions related to long-
term care facilities, including licensing and enforcement activities related to
convalescent and nursing homes and related institutions under Chapter 242, Health
and Safety Code;

(7) performing all licensing and enforcement activities related to assisted living fa-
cilities under Chapter 247, Health and Safety Code;

(8) performing all licensing and enforcement activities related to intermediate care
facilities for persons with an intellectual disability [mental .. ta..ti. under Chapter
252, Health and Safety Code;

(9) performing all licensing and enforcement activities and functions related to
home and community support services agencies under Chapter 142, Health and Safety
Code; and

(10) serving as guardian of the person or estate, or both, for an incapacitated indi-
vidual as provided by Subchapter E of this chapter and Title 3, Estates [Chapter X4,
Tea, Probate] Code.

SECTION 4.448. Subchapter D, Chapter 161, Human Resources Code, is amended
by adding Sections 161.0711 and 161.0712 to read as follows:
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Sec. 161.0711. CONTRACTING AND AUDITING AUTHORITY; DELEGATION.
(a) The executive commissioner, as authorized by Section 531.0055, Government Code,
may delegate to the department the executive commissioner's authority under that section
for contracting and auditing relating to the department's powers, duties, functions, and
activities.

(b) If the executive commissioner does not make a delegation under Subsection (a), a
reference in law to the department with respect to the department's contracting or audit-
ing authority means the executive commissioner. If the executive commissioner makes a
delegation under Subsection (a), a reference in law to the department's contracting or
auditing authority means that authority the executive commissioner has delegated to the
department.

(c) If the executive commissioner revokes all or part of a delegation made under Subsec-
tion (a), a reference in law to the department with respect to a function for which the
delegation was revoked means the executive commissioner or another entity to which the
executive commissioner delegates that authority.

(d) It is the legislature's intent that the executive commissioner retain the authority
over and responsibility for contracting and auditing at each health and human services
agency as provided by Section 531.0055, Government Code. A statute enacted on or after
January 1, 2015, that references the contracting or auditing authority of the department
does not give the department direct contracting or auditing authority unless the statute
expressly provides that the contracting or auditing authority:

(1) is given directly to the department; and

(2) is an exception .to the exclusive contracting and auditing authority given to the ex-
ecutive commissioner under Section 531.0055, Government Code.

Sec. 161.0712. MANAGEMENT AND DIRECTION BY EXECUTIVE
COMMISSIONER. The department's powers and duties prescribed by this chapter and
other law, including enforcement activities and functions, are subject to the executive
commissioner's oversight under Chapter 531, Government Code, to manage and direct the
operations of the department.

SECTION 4.449. Sections 161.075(a)(1) and (2), Human Resources Code, are
amended to read as follows:

(1) "Area agency on aging" means an agency described by 42 U.S.C. Section 3002(6)
[8002(1-7)] and through which the department ensures the implementation of services
and volunteer opportunities for older persons in this state as provided by Section
161.071(5)(A).

(2) "Texas nonprofit organization" means a nonprofit corporation:

(A) that is organized under the Texas Nonprofit Corporation Law as described by
Section 1.008(d), Business Organizations Code [Non Profit Ce.orao t At (Ait-le
1896 1.01 et seq., Vcrnon's Texas ivil Statuts) ;] and

(B) the funding of which is managed by an organization that is exempt from
federal income tax under Section 501(a) of the Internal Revenue Code of 1986 by be-
ing listed as an exempt organization in Section 501(c)(3) of that code.

SECTION 4.450. Section 161.077(a), Human Resources Code, is amended to read as
follows:

(a) The department, in consultation with the Department of Family and Protective
Services, shall develop and maintain an electronic database to collect and analyze infor-
mation regarding the investigation and prevention of abuse, neglect, and exploitation of
individuals with an intellectual disability [mental ..... dtt...] who reside in a publicly
or privately operated intermediate care facility for persons with an intellectual disability
[mental retardation] or in a group home, other than a foster home, at which a Home and
Community-based Services (HCS) provider provides services and the results of regula-
tory investigations or surveys performed by the department regarding those facilities or
providers.

SECTION 4.451. Section 161.078(b), Human Resources Code, is amended to read as
follows:
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(b) Subsection (a) does not prevent the department from establishing an age require-
ment with respect to other programs or services offered to persons who are deaf-blind
with [and ha-ve] multiple disabilities, including the summer outdoor training program
for [deaf blind multihand-.appd] individuals who are deaf-blind with multiple dis-
abilities established under Section 22.036(c).

SECTION 4.452. Section 161.079 (a)(2 ), Human Resources Code, is amended to read
as follows:

(2) "Local entity" means an area agency on aging or other entity that provides ser-
vices and support for older persons or [disabled] persons with disabilities and their
caregivers.

SECTION 4.453. Section 161.080(b), Human Resources Code, is amended to read as
follows:

(b) Notwithstanding any other law, a state supported living center may provide
nonresidential services to support an individual if:

(1) the individual:

(A) is receiving services in a program funded by the department;

(B) meets the eligibility criteria for the intermediate care facility for persons with
an intellectual disability [disabities] program; and

(C) resides in the area in which the state supported living center is located; and

(2) the provision of services to the individual does not interfere with the provision of
services to a resident of the state supported living center.

SECTION 4.454. Section 161.087(a), Human Resources Code, is amended to read as
follows:

(a) The department may accept gifts and grants of money, personal property, and real
property from public or private sources to expand and improve the human services
programs for the aging and persons with disabilities [disabled] available in this state.

SECTION 4.455. Section 161.092, Human Resources Code, is amended to read as
follows:

Sec. 161.092. APPLICABILITY. This subchapter applies only to administration of
medication provided to certain persons with intellectual and developmental disabilities
who are served:

(1) in a small facility with not less than one and not more than eight beds that is
licensed or certified under Chapter 252, Health and Safety Code;

(2) in a medium facility with not less than 9 [rrite] and not more than 13 beds that
is licensed or certified under Chapter 252, Health and Safety Code; or

(3) by one of the following Section 1915(c) waiver programs administered by the
department [Dpartment of Agin andDi. bil.ty. ...... to serve persons with intel-
lectual and developmental disabilities:

(A) the Home and Community-Based Services waiver program; or

(B) the Texas Home Living waiver program.

SECTION 4.456. Sections 161.101(a), (b), (c), (c-1), (c-2), (d), and (f), Human Re-
sources Code, are amended to read as follows:

(a) The department shall file an application under Section 1101.001 or 1251.003,
Estates [682 or 875, Texaa Probatl Code, to be appointed guardian of the person or
estate, or both, of a minor referred to the department under Section 48.209(a)(1) for
guardianship services if the department determines:

(1) that the minor, because of a mental or physical condition, will be substantially
unable to provide for the minor's own food, clothing, or shelter, to care for the minor's
own physical health, or to manage the individual's own financial affairs when the
minor becomes an adult; and

(2) that a less restrictive alternative to guardianship is not available for the minor.
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(b) The department shall conduct a thorough assessment of the conditions and cir-
cumstances of an elderly person or [disabled] person with a disability referred to the
department under Section 48.209(a)(2) for guardianship services to determine whether a
guardianship is appropriate for the individual or whether a less restrictive alternative is
available for the individual. In determining whether a guardianship is appropriate, the
department may consider the resources and funds available to meet the needs of the
elderly person or [disabled] person with a disability. The executive commissioner shall
adopt rules for the administration of this subsection.

(c) Subject to Subsection (c-i), if after conducting an assessment of an elderly person
or [disabled] person with a disability under Subsection (b) the department determines
that:

(1) guardianship is appropriate for the elderly person or [disabled] person with a
disability, the department shall:

(A) file an application under Section 1101.001 or 1251.003, Estates [682 o-r 8..
Texas Probate] Code, to be appointed guardian of the person or estate, or both, of
the individual; or

(B) if the department determines that an alternative person or program described
by Section 161.102 is available to serve as guardian, refer the individual to that
person or program as provided by that section; or

(2) a less restrictive alternative to guardianship is available for the elderly person
or [dieeled] person with a disability, the department shall pursue the less restrictive
alternative instead of taking an action described by Subdivision (1).

(c-i) Not later than the 70th day after the date the department receives a referral
under Section 48.209(a)(2) for guardianship services, the department shall make the de-
termination required by Subsection (c) and, if the department determines that guardian-
ship is appropriate and that the department should serve as guardian, file the applica-
tion to be appointed guardian under Section 1101.001 or 1251.003, Estates [682 or 876,
Texas Probate] Code. If the department determines that an alternative person or
program described by Section 161.102 is available to serve as guardian, the department
shall refer the elderly person or [d4iabedl person with a disability to that alternative
person or program in a manner that would allow the alternative person or program suf-
ficient time to file, not later than the 70th day after the date the department received
the referral, an application to be appointed guardian.

(c-2) With the approval of the Department of Family and Protective Services, the
department may extend, by not more than 30 days, a period prescribed by Subsection
(c-1) if the extension is:

(1) made in good faith, including any extension for a person or program described
by Section 161.102 that intends to file an application to be appointed guardian; and

(2) in the best interest of the elderly person or [d4sabled] person with a disability.

(d) The department may not be required by a court to file an application for guardian-
ship, and except as provided by Subsection (f) and Section 1203.108(b), Estates [696(e),
Texas Prbate] 'Code, the department may not be appointed as permanent guardian for
any individual unless the department files an application to serve or otherwise agrees to
serve as the individual's guardian of the person or estate, or both.

(f) On appointment by a probate court under Section 1203.108(b), Estates [695(c)
Texas Probate] Code, the department shall serve as the successor guardian of the person
or estate, or both, of a ward described by that section.

SECTION 4.457. Section 161.102(b), Human Resources Code, is amended to read as
follows:

(b) If requested by a court, the department shall notify the court of any referral made
to the department by the Department of Family and Protective Services relating to any
individual who is domiciled or found in a county where the requesting court has probate
jurisdiction and who may be appropriate for a court-initiated guardianship proceeding
under Chapter 1102, Estates [...tin 683, T.xas Probae] Code. In making a referral
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under this subsection and if requested by the court, the department shall, to the extent
allowed by law, provide the court with all relevant information in the department's re-
cords relating to the individual. The court, as part of this process, may not require the
department to:

(1) perform the duties of a guardian ad litem or court investigator as prescribed by
Chapter 1102, Estates [S.tin 683, Texas Probate] Code; or

(2) gather additional information not contained in the department's records.

SECTION 4.458. Section 161.103, Human Resources Code,-is amended to read as
follows:

Sec. 161.103. CONTRACT FOR GUARDIANSHIP SERVICES. If appropriate, the
department may contract with a political subdivision of this state, a guardianship
program as defined by Section 1002.016, Estates [S.tio , 601, Texas Probate] Code, a
private agency, or another state agency for the provision of guardianship services under
this section.

SECTION 4.459. Section 161.105, Human Resources Code, is amended to read as
follows:

Sec. 161.105. OATH. A representative of the department shall take the oath required
by the Estates [Teas Probate] Code on behalf of the department if the department is ap-
pointed guardian of the person or estate, or both, of a ward under Title 3 [.apter .I4I]
of that code.

SECTION 4.460. Section 161.106, Human Resources Code, is amended to read as
follows:

Sec. 161.106. GUARDIANSHIP POWERS AND DUTIES. In serving as guardian of
the person or estate, or both, for an incapacitated individual, the department has all the
powers granted and duties prescribed to a guardian under Title 3, Estates [Gh-pter X4 ,
Texas Probate] Code, or any other applicable law.

SECTION 4.461. Sections 161.107(a), (b), and (d), Human Resources Code, are
amended to read as follows:

(a) The department or a political subdivision of this state or state agency with which
the department contracts under Section 161.103 is not required to post a bond or pay
any cost or fee associated with a bond otherwise required by the Estates [Texas Probate]
Code in guardianship matters.

(b) The department is not required to pay any cost or fee otherwise imposed for court
proceedings or other services, including:

(1) a filing fee or fee for issuance of service of process imposed by Section 51.317,
51.318(b)(2), or 51.319, Government Code;

(2) a court reporter service fee imposed by Section 51.601, Government Code;

(3) a judicial fund fee imposed by Section 51.702, Government Code;

(4) a judge's fee imposed by Section 25.0008 or 25.0029, Government Code;

(5) a cost or security fee imposed by Section 53.051, 53.052, 1053.051, or 1053.052,
Estates [12 or 622, Texas Probate Code; or

(6) a fee imposed by a county officer under Section 118.011 or 118.052, Local Govern-
ment Code.

(d) A political subdivision of this state or state agency with which the department
contracts under Section 161.103 is not required to pay any cost or fee otherwise required
by the Estates [Texas Probate] Code.

SECTION 4.462. Section 161.108, Human Resources Code, is amended to read as
follows:

Sec. 161.108. SUCCESSOR GUARDIAN. The department shall review each of the
department's pending guardianship cases at least annually to determine whether a more
suitable person, including a guardianship program or private professional guardian, is
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willing and able to serve as successor guardian for a ward of the department. If the
department becomes aware of any person's willingness and ability to serve as successor
guardian, the department shall notify the court in which the guardianship is pending as
required by Section 1203.151, Estates [Stic.. 696A, Texas Probate] Code.

SECTION 4.463. Section 161.111(d), Human Resources Code, is amended to read as
follows:

(d) The executive commissioner [d4eartmenA] shall establish a policy and procedures
for the exchange of information with another state agency or governmental entity,
including a court, with a local guardianship program to which an individual is referred
for services, or with any other entity who provides services to a ward of the department,
as necessary for the department, state agency, governmental entity, or other entity to
properly execute its respective duties and responsibilities to provide guardianship ser-
vices or other needed services to meet the needs of the ward under this subchapter or
other law. An exchange of information under this subsection does not constitute a
release for purposes of waiving the confidentiality of the information exchanged.

SECTION 4.464. Section 161.351, Human Resources Code, is amended to read as
follows:

Sec. 161.351. LEGISLATIVE FINDINGS. The legislature finds that:

(1) in 2008, 1.14 million older Texans were expected to sustain falls;

(2) the risk factors associated with falling increase with age;

(3) approximately 20 to 30 percent of older adults who fall suffer moderate to severe
injuries, resulting in almost 80,000 hospitalizations annually and constituting 40
percent of all nursing facility [home] placements;

(4) according to the Centers for Disease Control and Prevention of the United States
Public Health Service, the total direct cost of all fall-related injuries in 2000 for people
65 years of age and older exceeded $19 billion nationwide; and

(5) research shows that a well-designed fall prevention program that includes risk
factor assessments, a focused physical activity program, and improvement of the home
environment can reduce the incidence of falls by 30 to 50 percent.

SECTION 4.465. (a) The following provisions of the Human Resources Code are
repealed:

(1) Section 21.001;

(2) Section 21.002;

(3) Section 21.003;

(4) Section 21.0031;

(5) Section 21.0032;

(6) Section 21.004;

(7) Section 21.005;

(8) Section 21.0051;

(9) Section 21.0052;

(10) Section 21.006;

(11) Section 21.00605;

(12) Section 21.0061;

(13) Section 21.008;

(14) Section 21.009;

(15) Section 21.010;

(16) Section 21.014;

(17) Section 21.015;
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(18) Section 21.016;

(19) Section 21.018;

(20) Section 21.019;

(21) Sections 22.005(a), (b), (c), and (e);

(22) Section 22.010;

(23) Section 22.018(e);

(24) Section 22.0291;

(25) Section 22.034;

(26) Section 22.037;

(27) Section 22.038;

(28) Section 31.0037;

(29) Section 31.005(c);

(30) Section 31.009;

(31) Section 31.0125;

(32) Section 31.014;

(33) Section 31.031(g);

(34) Sections 31.0355(d), (e), and (f);

(35) Sections 32.003(2) and (3);

(36) Sections 32.024(j), (k), and (m);

(37) Section 32.0246;

(38) Section 32.027(b);

(39) Section 32.030;

(40) Section 32.041;

(41) Sections 32.052(e) and (f);

(42) Section 32.060;

(43) Section 32.101(1);

(44) Section 32.201(2);

(45) Section 32.251(5);

(46) Section 33.007;

(47) Section 33.010;

(48) Section 33.026(a);

(49) Section 33.051;

(50) Sections 40.001(2) and (4-a);

(51) Section 40.0562;

(52) Section 40.0563;

(53) Section 40.058(b-1);

(54) Section 42.0221;

(55) Section 48.002(a)(7);

(56) Section 73.002;

(57) Section 73.0021;

(58) Section 73.0022;

(59) Section 73.0023;

(60) Section 73.0024;
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(61) Section 73.0025;

(62) Section 73.0052;

(63) Sections 73.006(a), (c), and (d);

(64) Sections 73.022(c), (d), and (e);

(65) Section 73.023;

(66) Section 74.006(c);

(67) Section 81.001(1);

(68) Section 81.002;

(69) Section 81.0021;

(70) Section 81.0022;

(71) Section 81.003;

(72) Section 81.004;

(73) Section 81.005;

(74) Section 81.0051;

(75) Section 81.008;

(76) Section 81.009;

(77) Section 81.014;

(78) Section 91.001;

(79) Section 91.002(1);

(80) Section 91.011;

(81) Sections 91.012(a), (b), and (c);

(82) Section 91.013;

(83) Section 91.014(b);

(84) Section 91.015;

(85) Sections 91.016(a), (b), (c), and (d);

(86) Section 91.017;

(87) Sections 91.018(a), (b), (d), (e), (M, and (g);

(88) Section 91.020;

(89) Chapter 101;

(90) Section 103.0075(d);

(91) Section 103.010(b);

(92) Sections 111.002(1) and (8);

(93) Sections 111.011, 111.012, 111.013, 111.0131, 111.0132, 111.014, and 111.015;

(94) Section 111.017, as amended by Chapters 393 (H.B. 1402) and 1460 (H.B.
2641), Acts of the 76th Legislature, Regular Session, 1999;

(95) Sections 111.018(c), (d), (e), (f), (g), and (h);

(96) Section 111.020;

(97) Section 111.024;

(98) Section 111.025;

(99) Section 111.026;

(100) Section 111.055(b);

(101) Chapter 116;

(102) Section 121.0015;
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(103) Sections 122.0011 and 122.002(2);

(104) Chapter 134; and

(105) Section 136.002(4).

(b) Section 22.005(d), Human Resources Code, as amended by Chapters 1050 (S.B. 71)
and 1083 (S.B. 1179), Acts of the 82nd Legislature, Regular Session, 2011, is repealed.

ARTICLE 5. OCCUPATIONS CODE

SECTION 5.001. Section 110.001(3), Occupations Code, is amended to read as follows:

(3) "Department" means the [Texas] Department of State Health Services.

SECTION 5.002. Section 110.101, Occupations Code, is amended to read as follows:

Sec. 110.101. EXECUTIVE DIRECTOR. The commissioner of state [ptblie] health
services shall employ an executive director, chosen with the advice and consent of the
council, who is the executive head of the council and performs its administrative duties.

SECTION 5.003. Section 110.158(a), Occupations Code, is amended to read as follows:

(a) The council may adopt rules consistent with this chapter. In adopting rules, the
council shall:

(1) consider the rules and procedures of the [board and the] department; and

(2) adopt procedural rules consistent with similar existing rules and procedures of
the [bard-r the] department.

SECTION 5.004. The heading to Section 110.159, Occupations Code, is amended to
read as follows:

Sec. 110.159. [COLLECTION OF] FEES.

SECTION 5.005. Section 110.159, Occupations Code, is amended by adding Subsec-
tion (a-i) to read as follows:

(a-i) Notwithstanding Subsection (a), the council shall set fees for issuing or renewing
a license in amounts designed to allow the department and the council to recover from the
license holders all of the direct and indirect costs to the department and to the council in
administering and enforcing this chapter.

SECTION 5.006. Section 110.202(a), Occupations Code, is amended to read as follows:

(a) The executive head of each of the following agencies or that person's designated
representative shall serve as a member of the interagency advisory committee:

(1) Texas Department of Criminal Justice;

(2) Texas Juvenile Justice Department [Probation C--'sion;

(3) the department [Texas B .A..M.nt. of Mental Hea.th and Mental Retardation];

(4) [Texas Youth G ........

[(&)] Sam Houston State University;

(5) [(6)] Department of Family and Protective [and Reguittory-] Services; and

(6) [(7-)] Texas Council of Community [Mental Health and Mental Retardation]
Centers.

SECTION 5.007. Section 110.255(a), Occupations Code, is amended to read as follows:

(a) In an investigation of a complaint filed with the council, the council may request
that the commissioner of state [publie] health services or the commissioner's designee ap-
prove the issuance of a subpoena. If the request is approved, the council may issue a
subpoena to compel the attendance of a relevant witness or the production, for inspec-
tion or copying, of relevant evidence in this state. The council may delegate the author-
ity granted under this subsection to the executive director of the council.

SECTION 5.008. Section 110.256(b), Occupations Code, is amended to read as follows:

(b) The information described by Subsection (a) may be disclosed to:

Ch. 1, § 5.008



84th LEGISLATURE-REGULAR SESSION

(1) persons involved with the council in a complaint and investigation;

(2) professional sex offender treatment provider licensing or disciplinary boards in
other jurisdictions;

(3) an approved peer assistance program, as defined by Section 467.001 [programs
app.roved b; the board inder Chaptr 467], Health and Safety Code;

(4) law enforcement agencies; and

(5) persons engaged in bona fide research, if all individual-identifying information is
deleted.

SECTION 5.009. Section 110.302(b), Occupations Code, is amended to read as follows:

(b) In developing the rules, the council shall coordinate with the Texas Department of
Criminal Justice [,the Texas Y.th G mmi.. . . ,] and the Texas Juvenile Justice Depart-
ment [Probation o........ ].

SECTION 5.010. Subchapter G, Chapter 110, Occupations Code, is amended by add-
ing Section 110.3045 to read as follows:

Sec. 110.3045. LICENSE TERM. A license issued under this chapter is valid for two
years.

SECTION 5.011. Section 203.104(b), Occupations Code, is amended to read as follows:

(b) A policy statement prepared under Subsection (a) must:

(1) cover an annual period;

(2) be updated annually;

(3) be reviewed by the Texas Workforce Commission civil rights division [on Hufid
Rights] for compliance with Subsection (a)(1); and

(4) be filed with the governor.

SECTION 5.012. Section 203.152(a), Occupations Code, is amended to read as follows:

(a) Subject to the approval of the executive commissioner, the midwifery board by rule
shall establish reasonable and necessary fees that, in the aggregate, produce sufficient
revenue to cover the costs of administering this chapter. Fees for the issuance or renewal
of a license under this chapter shall be set in amounts designed to allow the department
and the midwifery board to recover from the license holders all of the direct and indirect
costs to the department and to the midwifery board in administering and enforcing this
chapter.

SECTION 5.013. Section 203.252(c), Occupations Code, is amended to read as follows:

(c) The term of the initial license begins on the date the requirements are met and
extends through March 1 [Deee. er81] of the second year after the year in which the
initial license is issued.

SECTION 5.014. Section 203.455, Occupations Code, is amended to read as follows:

Sec. 203.455. HEARING. (a) If the person timely requests a hearing, the midwifery
board or its designee shall set a hearing and give written notice of the hearing to the
person. An administrative law judge of the State Office of Administrative Hearings shall
hold the hearing. [The midwifery bard or.. i designe m. epl.ah
for-this purpose]

(b) The administrative law judge [hearngs examiner] shall make findings of fact and
conclusions of law and promptly issue to the midwifery board a proposal for decision as
to the occurrence of the violation and the amount of the proposed administrative penalty.

SECTION 5.015. Sections 203.502(b) and (c), Occupations Code, are amended to read
as follows:

(b) If the department [eomissioner] or a health authority determines that a person
has violated this chapter and that the violation creates an immediate threat to the
health and safety of the public, the department, [eom--aioner" or the health authority[
with the concurrence of the department [ee"ni]siener], may request the attorney gen-
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eral or a district, county, or city attorney to bring an action in a district, court for a
restraining order to restrain the violation.

(c) If a person has violated this chapter, the department, [e r..isio'er] or a health
authority[;] with the concurrence of the department [eoi""]ssioner, may bring an action
in a district court for an injunction to prohibit the person from continuing the violation.

SECTION 5.016. Section 352.002, Occupations Code, is amended by amending
Subdivisions (3) and (4) and adding Subdivision (5-a) to read as follows:

(3) "Contact lens prescription" means a written specification from a physician, op-
tometrist, or therapeutic optometrist for therapeutic, corrective, or cosmetic contact
lenses that states the refractive power of the product and other information required
to be in the specification by the physician, optometrist, therapeutic optometrist, Texas
[State Bo ... ofl Medical Board [Examiners], or Texas Optometry Board.

(4) "Department" means the [Texas] Department of State Health Services.

(5-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 5.017. Section 352.003(a), Occupations Code, is amended to read as follows:

(a) This chapter does not:

(1) authorize a dispensing optician to perform an act on the optician's own authority
that the optician is not otherwise authorized to perform, including an act that consti-
tutes the practice of medicine, therapeutic optometry, or optometry;

(2) prevent or restrict a person licensed in this state under another law from engag-
ing in the profession or occupation for which the person is licensed without being
registered under this chapter;

(3) prevent or restrict an employee of a person licensed in this state from perform-
ing an employment duty required by the licensed person without being registered
under this chapter;

(4) prevent or restrict an individual, firm, or corporation from employing a person
registered under this chapter or from engaging in spectacle or contact lens dispensing
through a person registered under this chapter who is employed at the location at
which the dispensing occurs;

(5) prevent or restrict an individual, firm, or corporation from employing a person
as an assistant, trainee, or apprentice to:

(A) engage in spectacle or contact lens dispensing; or

(B) provide instruction in the care and handling of contact lenses;

(6) prohibit the Texas [State Board ,fl Medical Board [Examiners], the Texas Op-
tometry Board, the attorney general, or another person authorized by law from bring-
ing an appropriate action to enforce a state statute relating to the practice of medicine,
therapeutic optometry, or optometry without a license; or

(7) require that a person be registered:

(A) under this chapter to sell or dispense contact lenses; or

(B) as a contact lens dispenser to work in a contact lens manufacturing facility
that does not sell its finished product directly to the public.

SECTION 5.018. The heading to Subchapter B, Chapter 352, Occupations Code, is
amended to read as follows:

SUBCHAPTER B. POWERS AND DUTIES OF EXECUTIVE COMMIS-
SIONER AND DEPARTMENT [AD BAR2D]

SECTION 5.019. Section 352.053, Occupations Code, is amended to read as follows:

Sec. 352.053. RULEMAKING. (a) The executive commissioner [board] shall adopt
procedural rules to implement the registration procedures under this chapter.
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(b) The executive commissioner [board] may adopt substantive and procedural rules
relating to:

(1) establishing minimum requirements for the registration of a dispensing opti-
cian;

(2) suspending, denying, or revoking a certificate of registration or placing a certifi-
cate holder on probation;

(3) prescribing fees under this chapter; and

(4) adopting forms required by this chapter.

(c) The executive commissioner [board] may not adopt substantive rules relating to
this chapter other than substantive rules described by Subsection (b) of this section, Sec-
tion 352.055, and Section 352.153.

SECTION 5.020. Section 352.054, Occupations Code, is amended to read as follows:

Sec. 352.054. FEES. (a) The executive commissioner [board] by rule shall prescribe
fees in reasonable amounts sufficient to cover the costs of administering this chapter,
including fees for:

(1) an initial application for a certificate of registration;

(2) issuance of a certificate of registration;

(3) issuance of a renewal certificate of registration; and

(4) issuance of a duplicate certificate of registration or duplicate renewal certificate
of registration.

(b) The executive commissioner shall set fees for issuing or renewing a certificate of
registration in amounts designed to allow the department to recover from the certificate of
registration holders all of the department's direct and indirect costs in administering and
enforcing this chapter.

SECTION 5.021. Section 352.055, Occupations Code, is amended to read as follows:

Sec. 352.055. RULES REGARDING ADVERTISING OR COMPETITIVE BIDDING.
(a) The executive commissioner [board] may not adopt rules restricting advertising or
competitive bidding by a registrant except to prohibit false, misleading, or deceptive
practices.

(b) In the executive commissioner's [its] rules to prohibit false, misleading, or deceptive
practices, the executive commissioner [board] may not include a rule that:

(1) restricts the use of any medium for advertising;

(2) restricts the use of a registrant's personal appearance or voice in an advertise-
ment;

(3) relates to the size or duration of an advertisement by the registrant; or

(4) restricts the registrant's advertisement under a trade name.

SECTION 5.022. Sections 352.102(a) and (b), Occupations Code, are amended to
read as follows:

(a) The department shall issue a certificate of registration to an applicant who:

(1) applies and pays a registration fee;

(2) presents evidence satisfactory to the department that the applicant has success-
fully completed the number of classroom hours of training required by the executive
commissioner [boaft]; and

(3) passes the appropriate examination required under Section 352.103.

(b) The executive commissioner [board] may not require more than 30 classroom hours
of training as a prerequisite to registration.

SECTION 5.023. Section 352.104(a), Occupations Code, is amended to read as follows:

(a) A person issued a certificate of registration shall publicly display the certificate in
an appropriate manner specified by department [boaM] rule.
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SECTION 5.024. Sections 352.151(a) and (b), Occupations Code, are amended to
read as follows:

(a) A certificate of registration is valid for two years [one year] after the date of
issuance.

(b) The executive commissioner [department] shall adopt a system under which certif-
icates of registration expire and are renewed on various dates.

SECTION 5.025. Sections 352.152(a) and (b), Occupations Code, are amended to
read as follows:

(a) To renew a certificate of registration, a person must submit an application for re-
newal in the manner prescribed by the executive commissioner [boardl.

(b) The application must be accompanied by evidence that the applicant has success-
fully completed the continuing education courses required by department [board] rule.

SECTION 5.026. Section 352.153, Occupations Code, is amended to read as follows:

Sec. 352.153. CONTINUING EDUCATION. (a) The executive commissioner [o"3ar
shall provide for the recognition, preparation, or administration of [recognize, prepare, o
adm..in.ster continuing education programs for [i-] registrants. A person registered
under this chapter must participate in the programs to the extent required by the execu-
tive commissioner [board] to keep the person's certificate of registration.

(b) The executive commissioner [board] may not require more than 10 classroom hours
of continuing education courses each year.

SECTION 5.027. Section 352.251, Occupations Code, is amended to read as follows:

Sec. 352.251. DENIAL OF CERTIFICATE; DISCIPLINARY ACTION. The depart-
ment shall deny an application for a certificate of registration, suspend or revoke a cer-
tificate of registration, or reprimand a person who is registered under this chapter if the
person:

(1) obtains a certificate of registration by means of fraud, misrepresentation, or
concealment of a material fact;

(2) sells, barters, or offers to sell or barter a certificate of registration;

(3) violates a department rule [adcptcd by the board];

(4) violates Section 352.101; or

(5) practices medicine, therapeutic optometry, or optometry without a license.

SECTION 5.028. Section 352.2525, Occupations Code, is amended to read as follows:

Sec. 352.2525. PROBATION. The department [board] may place on probation a
person whose certificate of registration is suspended. If the suspension is probated, the
department [board] may require the person to:

(1) report regularly to the department on matters that are the basis of the proba-
tion;

(2) limit practice to the areas prescribed by the department [board]; or

(3) continue or review professional education until the person attains a degree of
skill satisfactory to the department [board] in those areas that are the basis of the
probation.

SECTION 5.029. Section 352.304(b), Occupations Code, is amended to read as follows:

(b) If the person accepts the department's determination, the department [eomirdo-
... r..f pbli health oir th - dieisicrsagnee-by order shall approve the deter-
mination and assess the proposed penalty.

SECTION 5.030. Section 352.305(b), Occupations Code, is amended to read as follows:

(b) The hearings examiner shall:

(1) make findings of fact and conclusions of law; and

(2) promptly issue to the department [eommis iner of -ubl^ helo the -rni -
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sioner's desig e.] a proposal for decision as to the occurrence of the violation and the
amount of any proposed administrative penalty.

SECTION 5.031. The heading to Section 352.306, Occupations Code, is amended to
read as follows:

Sec. 352.306. DECISION BY DEPARTMENT [BOARD].

SECTION 5.032. Section 352.306(a), Occupations Code, is amended to read as follows:

(a) Based on the findings of fact, conclusions of law, and proposal for decision, the
department [ce, rissioner of p"bl" health or the ........ ...... designee] by order may
determine that:

(1) a violation occurred and assess an administrative penalty; or

(2) a violation did not occur.

SECTION 5.033. Section 352.310(c), Occupations Code, is amended to read as follows:

(c) The department may assess reasonable expenses and costs against a person in an
administrative hearing if, as a result of the hearing, an administrative penalty is as-
sessed against the person. The person shall pay expenses and costs assessed under this
subsection not later than the 30th day after the date the order of the department [com-
missioner of publie health or the eommissioner's designe] requiring the payment of ex-
penses and costs is final. The department may refer the matter to the attorney general
for collection of expenses and costs.

SECTION 5.034. Section 352.351(a), Occupations Code, is amended to read as follows:

(a) The department [board], the attorney general, or the district or county attorney for
the county in which an alleged violation of this chapter occurs shall, on receipt of a veri-
fied complaint, bring an appropriate administrative or judicial proceeding to enforce this
chapter or a rule adopted under this chapter.

SECTION 5.035. Section 353.002, Occupations Code, is amended by amending
Subdivisions (2) and (7) and adding Subdivision (3-a) to read as follows:

(2) "Department" means the Department of State Health Services [or the Health
and ... .. S... .' ' , . .ist.nt with the respectXi-- ...... of those
ageneies under the laws of this state].

(3-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(7) "Physician" means a person licensed to practice medicine by the Texas [State
Board-o] Medical Board [Fxaaeniners].

SECTION 5.036. Section 353.004, Occupations Code, is amended to read as follows:

Sec. 353.004. PUBLIC INFORMATION ON PRESCRIPTION RELEASE. (a) The
department [board] and the Texas Optometry Board shall prepare and provide to the
public and appropriate state agencies information regarding the release and verification
of contact lens prescriptions.

(b) The executive commissioner [board] may adopt rules necessary to implement this
section.

SECTION 5.037. Section 353.005, Occupations Code, is amended to read as follows:

Sec. 353.005. RULES. (a) The executive commissioner [of the Health and Human
Se..... Gom...... shall adopt rules, including rules that require a person dispensing
contact lenses to maintain certain information when verifying a prescription under Sec-
tion 353.1015, as necessary to:

(1) govern and implement verification procedures under Section 353.1015; and

(2) enter into interagency and other agreements to implement and enforce this
chapter.

(b) The executive commissioner [of the Health and Human Se-.i^^s Com mion.] and
the Texas Optometry Board shall each adopt rules relating to contact lens prescriptions
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and the dispensing of contact lenses, including rules that allow for interagency agree-
ments, as necessary to implement and enforce this chapter.

(c) In implementing rules under Subsection (b), the executive commissioner [of-the
H alth and Hu,man Ser-fiees Gmm.isuion] and the Texas Optometry Board:

(1) shall cooperate with one another as necessary to adopt rules that are consistent
with the rules adopted by the other agency; and

(2) may consult with the Texas [State Board -f] Medical Board [Examiners] and the
Texas State Board of Pharmacy.

SECTION 5.038. Section 353.053, Occupations Code, is amended to read as follows:

Sec. 353.053. REQUIREMENTS FOR PERMIT ISSUANCE. The department [board]
shall issue a contact lens dispensing permit to an applicant who:

(1) agrees in writing to comply with state and federal laws and regulations regard-
ing selling, delivering, or dispensing contact lenses;

(2) has not had a contact lens dispensing permit revoked or canceled for cause dur-
ing the two-year period preceding the application date;

(3) provides the department [board] with the trade name and address of each loca-
tion where the applicant intends to conduct business;

(4) provides the department [board] with other information the department [board]
reasonably requires; and

(5) pays the required permit fee.

SECTION 5.039. Section 353.054, Occupations Code, is amended to read as follows:

Sec. 353.054. TERM OF PERMIT. (a) A contact lens dispensing permit issued under
this subchapter is valid for two years [one-year].

(b) The department [board] may temporarily extend or shorten the term of a permit to
provide for the staggered renewal of permits or for the [annual] renewal of all permits
on the same date. The department [board] shall prorate the permit fee to accomplish
that purpose.

SECTION 5.040. Section 353.055, Occupations Code, is amended to read as follows:

Sec. 353.055. PERMIT RENEWAL. (a) To renew a contact lens dispensing permit, a
permit holder must apply in the manner prescribed by department [board] rule and pay
the permit fee.

(b) The department [board] may not require an applicant for renewal of a permit to
provide more information than is required for issuance of an original permit.

SECTION 5.041. Section 353.056, Occupations Code, is amended to read as follows:

Sec. 353.056. [ANN-Ah] PERMIT FEE. (a) The executive commissioner by rule shall
set fees for the issuance or renewal of permits under this chapter in amounts designed to
allow the department to recover from permit holders all of the direct and indirect costs to
the department in [beard may adopt annual permtfe i aot ,,fleeting the ost of]
administering and enforcing [th...... oiis af this chapter [relating to regulating
prmit holders].

(b) The executive commissioner may set different fees [Until ehanged by the board, the
annual p.rm. fe for a contact lens dispensing permit issued to [is]:

(1) [$4O-4r] an optician who has registered with the department;

(2) [$24orl an optician who has not registered with the department; and

(3) [$100]forI a business entity.

SECTION 5.042. Section 353.152, Occupations Code, is amended to read as follows:

Sec. 353.152. REQUIREMENTS FOR CONTACT LENS PRESCRIPTION. (a) A
contact lens prescription must contain, at a minimum:

(1) the patient's name;
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(2) the date the prescription was issued;

(3) the manufacturer of the contact lens to be dispensed, if needed;

(4) the expiration date of the prescription;

(5) the signature of the physician, optometrist, or therapeutic optometrist or a
verification of the prescription described by Section 353.1015;

(6) if the prescription is issued by an optometrist, specification information required
by Texas Optometry Board rule; and

(7) if the prescription is issued by a physician, specification information required by
Texas [State Board ofl Medical Board [Examinrs] rule.

(b) The Texas Optometry Board and the Texas [State Board A,] Medical Board
[Ftnmiiners] may adopt rules regarding the contents of a prescription for contact lenses.

SECTION 5.043. Section 353.202, Occupations Code, is amended to read as follows:

Sec. 353.202. DISCIPLINARY ACTION. The department [beard] may suspend or
revoke a person's contact lens dispensing permit or place the permit holder on probation
for a violation of this chapter.

SECTION 5.044. Sections 353.204(b) and (c), Occupations Code, are amended to read
as follows:

(b) Except as otherwise provided by this section, the department [oard] is responsible
for enforcing this chapter.

(c) The Texas [State Bord- ofl Medical Board [Ffamikers] is responsible for enforcing
this chapter with regard to a violation of this chapter by a physician. A violation of this
chapter by a physician is considered to be a violation of Subtitle B.

SECTION 5.045. Section 353.205, Occupations Code, is amended to read as follows:

Sec. 353.205. ADMINISTRATIVE PENALTY. The department [board] may impose
an administrative penalty of not more than $1,000 for a violation of this chapter.

SECTION 5.046. Section 401.204(a), Occupations Code, is amended to read as follows:

(a) The board by rule shall establish fees in amounts that are reasonable and
necessary. The board shall set the fees for issuing or renewing a license in amounts
designed to allow the department and the board to recover from the license holders all of
the direct and indirect costs to the department and to the board in [so thtt the fees in the
............ , ae 'ffie.t tocover the costs 3,fl administering and enforcing this chapter.

SECTION 5.047. Section 401.2535(a), Occupations Code, is amended to read as
follows:

(a) In an investigation of a complaint filed with the board, the board may request that
the department [comi..... of blie health or the commisioner's desgnee approve
the issuance of a subpoena. If the request is approved, the board may issue a subpoena
to compel the attendance of a relevant witness or the production, for inspection or copy-
ing, of relevant evidence that is in this state.

SECTION 5.048. Section 401.351(a), Occupations Code, is amended to read as follows:

(a) A license issued under this chapter is valid for two years. The board by rule may
adopt a system under which licenses expire on various dates during the year.

SECTION 5.049. Section 401.352(a), Occupations Code, is amended to read as follows:

(a) Each licensed speech-language pathologist or audiologist must [fifuftly] pay the
nonrefundable fee for license renewal. The board shall allow a 60-day grace period. Af-
ter expiration of the grace period, the board may renew a license on payment of a
penalty set by board rule.

SECTION 5.050. Section 401.553, Occupations Code, is amended to read as follows:

Sec. 401.553. [REPO)RT AND] NOTICE OF VIOLATION AND PENALTY. [(-)] If
the department [commissiorner of publi health or the .. m.isi..r'. designe e]
determines that a violation occurred, the department [cmmisienr or thedesig nee ma
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[(1) the fa o whithe de rmnatn based; a d
[(2) the ommssoner's or the designee's rv rnu.d.ti...... the m.. .-- .... of an

adiminstrative penatlty, iclding a L omedtir ont the amount ofthe penalty.

[(b) Within 14 days after the date the .eport issud, the eem missioner of public
health or the commissioner's designee] shall give written notice of the violation [repet]
to the person. The notice must:

(1) include a brief summary of the alleged violation;

(2) state the amount of the [reeommended] administrative penalty recommended by
the department; and

(3) inform the person of the person's right to a hearing on the occurrence of the
violation, the amount of the penalty, or both.

SECTION 5.051. Section 401.554, Occupations Code, is amended to read as follows:

Sec. 401.554. PENALTY TO BE PAID OR HEARING REQUESTED. (a) Within 10
days after the date the person receives the notice, the person in writing may:

(1) accept the determination and recommended administrative penalty of the depart-
ment [eommissoner of pub-lic health or the commissioner's designee]; or

(2) make a request for a hearing on the occurrence of the violation, the amount of
the penalty, or both.

(b) If the person accepts the determination and recommended penalty of the depart-
ment [commissioner of paublc health or the commissioner's de0 ign1ee], the board by order
shall approve the determination and impose the recommended penalty.

SECTION 5.052. Section 401.555(a), Occupations Code, is amended to read as follows:

(a) If the person requests a hearing or fails to respond in a timely manner to the no-
tice, the department [co 1 1 1 isL0 err of public health or the ------- '---'. designee]
shall set a hearing and give written notice of the hearing to the person.

SECTION 5.053. Sections 401.557(b) and (c), Occupations Code, are amended to read
as follows:

(b) Within the 30-day period prescribed by Subsection (a), a person who files a peti-
tion for judicial review may:

(1) stay enforcement of the penalty by:

(A) paying the penalty to the court for placement in an escrow account; or

(B) giving the court a supersedeas bond approved by the court that:

(i) is for the amount of the penalty; and

(ii) is effective until all judicial review of the board's order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) giving a copy of the affidavit to the department [commiioAtar of plie betth
or ...................... ..gee] by certified mail.

(c) If the department [comnuio of pblhlote " health or th. ^ri..c...n .. design]
receives a copy of an affidavit under Subsection (b)(2), the department [ -or
the designee] may file with the court, within five days after the date the copy is received,
a contest to the affidavit.

SECTION 5.054. Section 402.001, Occupations Code, is amended by adding Subdivi-
sion (3-a) to read as follows:

(3-a) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 5.055. Section 402.051(a), Occupations Code, is amended to read as follows:
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(a) The State Committee of Examiners in the Fitting and Dispensing of Hearing
Instruments is part of the department and consists of nine members appointed by the
governor with the advice and consent of the senate as follows:

(1) six members licensed under this chapter who have been residents of this state
actually engaged in fitting and dispensing hearing instruments for at least five years
preceding appointment, not more than one of whom may be licensed under Chapter
401;

(2) one member who is actively practicing as a physician licensed by the Texas
[State Board of Medical Board [Examiners] and who:

(A) has been a resident of this state for at least two years preceding appointment;

(B) is a citizen of the United States; and

(C) specializes in the practice of otolaryngology; and

(3) two members of the public.

SECTION 5.056. Section 402.056(c), Occupations Code, is amended to read as follows:

(c) If the commissioner of state health services le .department] has knowledge that a
potential ground for removal exists, the commissioner shall notify the presiding officer of
the committee of the potential ground. The presiding officer shall then notify the governor
and the attorney general that a potential ground for removal exists. If the potential
ground for removal involves the presiding officer, the commissioner shall notify the next
highest ranking officer of the committee, who shall then notify the governor and the at-
torney general that a potential ground for removal exists.

SECTION 5.057. Section 402.102, Occupations Code, is amended to read as follows:

Sec. 402.102. RULES. (a) Subject to the approval of the executive commissioner
[botardl, the committee may adopt procedural rules as necessary for the performance of
the committee's duties.

(b) A license holder under this chapter is subject to the rules adopted by the commit-
tee and approved by the executive commissioner [beard] under this chapter.

SECTION 5.058. Section 402.106(a), Occupations Code, is amended to read as follows:

(a) The committee by rule shall adopt fees in amounts that are reasonable and
necessary. The committee shall set the fees for issuing or renewing a license in amounts
designed to allow the department and the committee to recover from the license holders
all of the direct and indirect costs to the department and to the committee in [so that the
fees in the aggregate, produee . . .ffi ..nt revenue to e.vr the ... t MOf administering
and enforcing this chapter.

SECTION 5.059. Sections 402.154(a) and (h), Occupations Code, are amended to
read as follows:

(a) In an investigation of a complaint filed with the committee, the committee may
request that the department [commissionr of publie health or the .... f.l......r'
designee] approve the issuance of a subpoena. If the request is approved, the committee
may issue a subpoena to compel the attendance of a relevant witness or the production,
for inspection or copying, of relevant evidence that is in this state.

(h) All information and materials subpoenaed or compiled by the committee in connec-
tion with a complaint and investigation are confidential and not subject to disclosure
under Chapter 552, Government Code, and not subject to disclosure, discovery, subpoena,
or other means of legal compulsion for their release to anyone other than the committee
or its agents or employees who are involved in discipline of the holder of a license,
except that this information may be disclosed to:

(1) persons involved with the committee in a disciplinary action against the holder
of a license;

(2) professional licensing or disciplinary boards for the fitting and dispensing of
hearing instruments in other jurisdictions;

(3) peer assistance programs approved by the executive commissioner [boarId] under
Chapter 467, Health and Safety Code;
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(4) law enforcement agencies; and

(5) persons engaged in bona fide research, if all individual-identifying information
has been deleted.

SECTION 5.060. Section 402.451(b), Occupations Code, is amended to read as follows:

(b) A license or permit holder may not:

(1) solicit a potential customer by telephone unless the license or permit holder
clearly discloses the holder's name and business address and the purpose of the com-
munication;

(2) use or purchase for use a list of names of potential customers compiled by
telephone by a person other than the license or permit holder, the license or permit
holder's authorized agent, or another license or permit holder; or

(3) perform any act that requires a license from the Texas Optometry Board or the
Texas [State Board ofl Medical Board [Eaminers].

SECTION 5.061. Section 402.452, Occupations Code, is amended to read as follows:

Sec. 402.452. INVESTIGATION BY DEPARTMENT [BOARD]. The [board, witht
aid o the] department[] shall investigate a person who violates this chapter.

SECTION 5.062. Section 402.453(a), Occupations Code, is amended to read as follows:

(a) A license holder may not treat the ear in any manner for any defect or administer
any drug or physical treatment unless the license holder is a physician licensed to
practice by the Texas [State-Boaird-4 Medical Board [.lxaminrrr].

SECTION 5.063.. Section 402.501, Occupations Code, is amended to read as follows:

Sec. 402.501. GROUNDS FOR LICENSE DENIAL AND DISCIPLINARY ACTION.
The committee may refuse to issue or renew a license, revoke or suspend a license or
permit, place on probation a person whose license or permit has been suspended, or rep-
rimand a license or permit holder who:

(1) makes a material misstatement in furnishing information to the committee or to
another state or federal agency;

(2) violates this chapter or a rule adopted under this chapter;

(3) is convicted of a felony or misdemeanor that includes dishonesty as an essential
element or of a crime directly related to the practice of fitting and dispensing hearing

- instruments;

(4) makes a misrepresentation for the purpose of obtaining or renewing a license,
including falsifying the educational requirements under this chapter;

(5) is professionally incompetent or engages in malpractice or dishonorable, unethi-
cal, or unprofessional conduct that is likely to deceive, defraud, or harm the public;

(6) aids or assists another person in violating this chapter or a rule adopted under
this chapter;

(7) does not provide information in response to a written request made by the
department [board] within 60 days;

(8) directly or indirectly knowingly employs, hires, procures, or induces a person not
licensed under this chapter to fit and dispense hearing instruments unless the person
is exempt under this chapter;

(9) aids a person not licensed under this chapter in the fitting or dispensing of hear-
ing instruments unless the person is exempt under this chapter;

(10) is habitually intoxicated or addicted to a controlled substance;

(11) directly or indirectly gives to or receives from a person a fee, commission,
rebate, or other form of compensation for a service not actually provided;

(12) violates a term of probation;

(13) wilfully makes or files a false record or report;
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(14) has a physical illness that results in the inability to practice the profession
with reasonable judgment, skill, or safety, including the deterioration or loss of motor
skills through aging;

(15) solicits a service by advertising that is false or misleading;
(16) participates in subterfuge or misrepresentation in the fitting or dispensing of a

hearing instrument;
(17) knowingly advertises for sale a model or type of hearing instrument that can-

not be purchased;
(18) falsely represents that the service of a licensed physician or other health

professional will be used or made available in the fitting, adjustment, maintenance, or
repair of a hearing instrument;

(19) falsely uses the term "doctor," "audiologist," "clinic," "clinical audiologist,"
"state licensed," "state certified," "licensed hearing instrument dispenser," "board cer-
tified hearing instrument specialist," "hearing instrument specialist," or "certified
hearing aid audiologist," or uses any other term, abbreviation, or symbol that falsely
gives the impression that:

(A) a service is being provided by a person who is licensed or has been awarded a
degree or title; or

(B) the person providing a service has been recommended by a government agency
or health provider;

(20) advertises a manufacturer's product or uses a manufacturer's name or
trademark in a way that implies a relationship between a license or permit holder and
a manufacturer that does not exist;

(21) directly or indirectly gives or offers to give, or permits or causes to be given,
money or another thing of value to a person who advises others in a professional capa-
city as an inducement to influence the person to influence the others to:

(A) purchase or contract to purchase products sold or offered for sale by the
license or permit holder; or

(B) refrain from purchasing or contracting to purchase products sold or offered for
sale by another license or permit holder under this chapter;
(22) with fraudulent intent fits and dispenses a hearing instrument under any

name, including a false name or alias;
(23) does not adequately provide for the service or repair of a hearing instrument,

fitted and sold by the license holder; or
(24) violates a regulation of the federal Food and Drug Administration or the

Federal Trade Commission relating to hearing instruments.
SECTION 5.064. Section 402.551(a), Occupations Code, is amended to read as follows:
(a) The committee, with the department's [bea-rd] approval, may impose an

administrative penalty on a person described in this chapter for a violation of this
chapter or a rule adopted under this chapter.

SECTION 5.065. Subchapter B, Chapter 403, Occupations Code, is amended by add-
ing Section 403.053 to read as follows:

Sec. 403.053. FEES. The executive commissioner shall set fees for the issuance or re-
newal of a license under this chapter in amounts designed to allow the department to re-
cover from the license holders all of the direct and indirect costs to the department in
administering and enforcing this chapter.

SECTION 5.066. Subchapter C, Chapter 403, Occupations Code, is amended by add-
ing Section 403.1025 to read as follows:

Sec. 403.1025. TERM OF LICENSE. A license issued under this chapter is valid for
two years.

SECTION 5.067. Section 403.107(a), Occupations Code, is amended to read as follows:
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(a) To obtain a license, an applicant must:

(1) pass a written examination approved by the department under Subsection (b);
and

(2) pay fees set by the executive commissioner by rule.

SECTION 5.068. Section 403.202, Occupations Code, is amended to read as follows:

Sec. 403.202. PROHIBITED ACTIONS. A license holder may not:

(1) obtain a license by means of fraud, misrepresentation, or concealment of a mate-
rial fact;

(2) sell, barter, or offer to sell or barter a license; or

(3) engage in unprofessional conduct that endangers or is likely to endanger the
health, welfare, or safety of the public as defined by department [e xecutiv e i
sionef] rule.

SECTION 5.069. Section 403.205(b), Occupations Code, is amended to read as follows:

(b) The executive commissioner shall prescribe procedures for appealing to the depart-
ment [eemmissione] a decision to revoke, suspend, or refuse to renew a license.

SECTION 5.070. Section 403.251(a), Occupations Code, is amended to read as follows:

(a) A person who violates this chapter, a rule adopted by the executive commissioner
under this chapter, or an order adopted by the department [ " " i under this
chapter is liable for a civil penalty not to exceed $500 for each occurrence.

SECTION 5.071. Section 403.252(a), Occupations Code, is amended to read as follows:

(a) If it appears to the department [eeitmissioner] that a person- who is not licensed
under this chapter is violating this chapter or a rule adopted under this chapter, the
department [ .. m.nr] after notice and an opportunity for a hearing may issue a
cease and desist order prohibiting the person from engaging in the activity.

SECTION 5.072. Sections 451.001(5) and (6), Occupations Code, are amended to
read as follows:

(5) "Commissioner" means the commissioner of state [publi I health services.

(6) "Department" means the [F-exa] Department of State Health Services.

SECTION 5.073. Section 451.002, Occupations Code, is amended to read as follows:

Sec. 451.002. INTERPRETATION; PRACTICE OF MEDICINE. This chapter does
not authorize the practice of medicine by a person not licensed by the Texas Medical
[State] Board [of M.dcal Ex am i].

SECTION 5.074. Section 451.003, Occupations Code, is amended to read as follows:

Sec. 451.003. APPLICABILITY. This chapter does not apply to:

(1) a physician licensed by the Texas Medical [State] Board [of Medical..........];

(2) a dentist, licensed under the laws of this state, engaged in the practice of den-
tistry;

(3) a licensed optometrist or therapeutic optometrist engaged in the practice of op-
tometry or therapeutic optometry as defined by statute;

(4) an occupational therapist engaged in the practice of occupational therapy;

(5) a nurse engaged in the practice of nursing;

(6) a licensed podiatrist engaged in the practice of podiatry as defined by statute;

(7) a physical therapist engaged in the practice of physical therapy;

(8) a registered massage therapist engaged in the practice of massage therapy;

(9) a commissioned or contract physician, physical therapist, or physical therapist
assistant in the United States Army, Navy, Air Force, or Public Health Service; or

(10) an athletic trainer Who does not live in this state, who is licensed, registered,
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or certified by an authority recognized by the board, and who provides athletic train-
ing in this state for a period determined by the board.

SECTION 5.075. Section 451.106, Occupations Code, is amended to read as follows:

Sec. 451.106. FEES. After consultation with the [ -,---- - of publi health o
the] department, the board by rule shall set fees under this chapter in amounts reason-
able and necessary to cover the cost of administering this chapter. The fees for issuing or
renewing a license must be in amounts designed to allow the department and the board
to recover from the license holders all of the direct and indirect costs to the department
and to the board in administering and enforcing this chapter.

SECTION 5.076. Section 451.201(a), Occupations Code, is amended to read as follows:

(a) A license issued under Section 451.156 expires on the second [first] anniversary of
the date of issuance.

SECTION 5.077. Section 455.057, Occupations Code, is amended to read as follows:

Sec. 455.057. CONTINUING EDUCATION. The executive commissioner shall pro-
vide for the recognition, preparation, or administration of [recognie, prepare, of
administer] continuing education programs for persons licensed under this chapter. A
licensed person must participate in the programs to the extent required by the executive
commissioner to keep the person's license.

SECTION 5.078. Subchapter B, Chapter 455, Occupations Code, is amended by add-
ing Section 455.058 to read as follows:

Sec. 455.058. FEES. The executive commissioner shall set fees for the issuance or re-
newal of a license under this chapter in amounts designed to allow the department to re-
cover from the license holders all of the direct and indirect costs to the department in
administering and enforcing this chapter.

SECTION 5.079. Section 455.103(b), Occupations Code, is amended to read as follows:

(b) A memorandum must:

(1) be adopted by the executive commissioner by rule; and

(2) limit the total amount of the fees charged by the department and the Texas
Education Agency for licensing a massage school to an amount equal to the amount of
the fees the department would charge for licensing the massage school in the absence
of the memorandum.

SECTION 5.080. Section 455.151(d), Occupations Code, is amended to read as follows:

(d) The department may issue one or more types of licenses not otherwise provided for
by this chapter that authorize the license holder to perform a service described by
Subsection (c). The executive commissioner [dep]rtmenl may adopt rules governing a
license issued under this subsection.

SECTION 5.081. Section 455.153, Occupations Code, is amended to read as follows:

Sec. 455.153. APPLICATION FOR LICENSE. An applicant for a license under this
chapter must:

(1) submit an application on a form provided by the department; and

(2) include with the application the application fee set by the executive commis-
sioner by rule [department].

SECTION 5.082. Section 455.1572(e), Occupations Code, is amended to read as
follows:

(e) The executive commissioner by rule [depattment] may establish a fee for a provi-
sional license [in an amot-nt ....... and necsaay to cover the ... t of isuing t 
lheen~se].

SECTION 5.083. Section 455.158, Occupations Code, is amended to read as follows:

Sec. 455.158. STUDENT EXEMPTION FROM LICENSING REQUIREMENTS. A.
student who provides massage therapy as part of an internship program or without
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compensation is exempt from licensing under this chapter if the student is enrolled in a
state-approved course of instruction that consists of at least 500 [awO] hours.

SECTION 5.084. Sections 455.160(a) and (b), Occupations Code, are amended to
read as follows:

(a) A license issued under this chapter is valid for two years [A persln iensed unde
this chapter mut . ,d ll renew the person's licensc]. The license expires unless the
license holder submits an application for renewal accompanied by the renewal fee
prescribed by the executive commissioner by rule [departntent] or by the late fee
prescribed by this section.

(b) The executive commissioner [depft......] shall adopt a system under which licen-
ses expire on various dates during the year. Fees must be prorated so that a licensed
person pays only for that part of the renewal period for which the license is issued until
the expiration date of the license.

SECTION 5.085. Sections 455.203(a) and (b), Occupations Code, are amended to
read as follows:

(a) A massage school must meet the minimum standards of operation established by
department [ecutitive emmissiner] rule.

(b) An instructor must meet the minimum requirements established by department
[executive commisionr] rule.

SECTION 5.086. Section 455.251(a), Occupations Code, is amended to read as follows:

(a) The department may refuse to issue a license to a person and shall suspend,
revoke, or refuse to renew the license of a person or shall reprimand a person licensed
under this chapter if the person:

(1) obtains a license by fraud, misrepresentation, or concealment of material facts;

(2) sells, barters, or offers to sell or barter a license;

(3) violates a rule adopted by the executive commissioner under this chapter;

(4) engages in unprofessional conduct as defined by department [e " "
sioe ] rule that endangers or is likely to endanger the health, welfare, or safety of the
public;

(5) violates an order or ordinance adopted by a political subdivision under Chapter
243, Local Government Code; or

(6) violates this chapter.

SECTION 5.087. Section 455.304(b), Occupations Code, is amended to read as follows:

(b) If the person accepts the department's determination, the department [emeeutie
or the.. emmi-ionero ' designee] by order shall approve the determination

and require the person to pay the recommended penalty.

SECTION 5.088. Section 455.305(b), Occupations Code, is amended to read as follows:

(b) The hearings examiner shall:

(1) make findings of fact and conclusions of law; and

(2) promptly issue to the department [x. .tive e,-issiner or the cmmiss,'
designee] a proposal for decision as to the occurrence of the violation, and, if the
examiner determines a penalty is warranted, the amount of the proposed administra-
tive penalty.

SECTION 5.089. The heading to Section 455.306, Occupations Code, is amended to
read as follows:

Sec. 455.306. DECISION BY DEPARTMENT [EXECUTI E COMM..SSIONER].

SECTION 5.090. Section 455.306(a), Occupations Code, is amended to read as follows:

(a) Based on the findings of fact, conclusions of law, and recommendations of the hear-
ings examiner, the department rexecutive ....... or the -'--e desgee
by order may determine that:
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(1) a violation occurred and may impose an administrative penalty; or

(2) a violation did not occur.

SECTION 5.091. Section 455.310(b), Occupations Code, is amended to read as follows:

(b) The department may assess reasonable expenses and costs against a person in an
administrative hearing if, as a result of the hearing, an administrative penalty is as-
sessed against the person. The person shall pay expenses and costs assessed under this
subsection not later than the 30th day after the date the order of the department [exeeu-
ti -e-mssion- r or the e.mmis.nr' designee] requiring the payment of expenses
and costs is final. The department may refer the matter to the attorney general for col-
lection of expenses and costs.

SECTION 5.092. Section 502.153(a), Occupations Code, is amended to read as follows:

(a) The board by rule shall set fees in amounts reasonable and necessary to cover the
costs of administering this chapter. The board shall set fees for the issuance or renewal of
a license under this chapter in amounts designed to allow the department and the board
to recover from the license holders all of the direct and indirect costs to the department
and to the board in administering and enforcing this chapter.

SECTION 5.093. Section 502.2045(a), Occupations Code, is amended to read as
follows:

(a) In an investigation of a complaint filed with the board, the board may request that
the department [e..isi.n.r or the cc mmis ncr's dsgn ] approve the issuance of a
subpoena. If the request is approved, the board may issue a subpoena to compel the at-
tendance of a relevant witness or the production, for inspection or copying, of relevant
evidence that is in this state.

SECTION 5.094. Section 502.254(b), Occupations Code, is amended to read as follows:

(b) An applicant for a license as a licensed marriage and family therapist associate
under Section 502.252(b) must:

(1) file an application on a form prescribed by the board not later than the 90th day
before the date of the examination; and

(2) pay the examination fee set by the executive commissioner of the Health and Hu-
man Services Commission by rule [Texas Board of kal th].
SECTION 5.095. Section 502.260(c), Occupations Code, is amended to read as follows:
(c) A license holder whose license is on inactive status:

(1) is not required to pay a [an-anna] renewal fee; and
(2) may not perform an activity regulated under this chapter.

SECTION 5.096. Section 502.401, Occupations Code, is amended to read as follows:

Sec. 502.401. IMPOSITION OF PENALTY. The board [emmis-iner] may impose
an administrative penalty on a person licensed or regulated under this chapter who
violates this chapter or a rule or order adopted under this chapter.

SECTION 5.097. Section 502.403, Occupations Code, is amended to read as follows:

Sec. 502.403. [REPORT AND] NOTICE OF VIOLATION AND PENALTY. [(a)] If
the department [con missi-one determines that a violation has occurred, the department

[(1) the faets on heh the determination is bated and

[(2) the eomsirersremaedtino the imposit1in of the admnistrative
penalty, melding a reeommendation on the [mnont of the penalty.

[(b) N4t later than the 14th dfty after the dat the reor is isued, the eomsinr
shall give written notice of the violation [report] to the person on whom the penalty may
be imposed. The notice may be given by certified mail. The notice must:

(1) include a brief summary of the alleged violation;

(2) state the amount of the administrative [reeommended] penalty recommended by
the department; and
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(3) inform the person of the person's right to a hearing on the occurrence of the
violation, the amount of the penalty, or both.

SECTION 5.098. Section 502.404, Occupations Code, is amended to read as follows:

Sec. 502.404. PENALTY TO BE PAID OR HEARING REQUESTED. (a) Not later
than the 20th day after the date the person receives the notice under Section 502.403,
the person, in writing, may:

(1) accept the department's [eommissioner's] determination and recommended
administrative penalty; or

(2) request a hearing on the occurrence of the violation, the amount of the penalty,
or both.

(b) If the person accepts the department's [ " mmi 'ioner ] determination and recom-
mended administrative penalty, the board by order shall approve the determination and
impose the recommended penalty.

SECTION 5.099. Sections 502.407(b) and (c), Occupations Code, are amended to read
as follows:

(b) Within the 30-day period, a person who acts under Subsection (a)(3) may:

(1) stay enforcement of the penalty by:

(A) paying the penalty to the court for placement in an escrow account; or

(B) giving to the court a supersedeas bond approved by the court for the amount
of the penalty that is effective until all judicial review of the board's order is final; or
(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) giving a copy of the affidavit to the department [cmmissioner] by certified
mail.

(c) If the department [eom"iss]er] receives a copy of an affidavit under Subsection
(b)(2), the department [eo"issionerI may file with the court a contest to the affidavit
not later than the fifth day after the date the copy is received.

SECTION 5.100. Section 502.408, Occupations Code, is amended to read as follows:

Sec. 502.408. COLLECTION OF PENALTY. If the person does not pay the
administrative penalty and the enforcement of the penalty is not stayed, the department
[cemmissieoner] may refer the matter to the attorney general for collection.

SECTION 5.101. Section 503.151, Occupations Code, is amended to read as follows:

Sec. 503.151. EXECUTIVE DIRECTOR. The commissioner of state [ptil]ie] health
services, with the advice and consent of the board, shall appoint an executive director for
the board. The executive director must be an employee of the department.

SECTION 5.102. Section 503.202(a), Occupations Code, is amended to read as follows:

(a) The board by rule shall establish fees for the board's services in amounts reason-
able and necessary to cover the costs of administering this chapter without accumulat-
ing an unnecessary surplus. The board shall set fees for the issuance or renewal of a
license under this chapter in amounts designed to allow the department and the board to
recover from the license holders all of the direct and indirect costs to the department and
to the board in administering and enforcing this chapter.

SECTION 5.103. Section 503.2545(a), Occupations Code, is amended to read as
follows:

(a) In an investigation of a complaint filed with the board, the board may request that
the department [commissioner of pu.lie health or th ..... .ein: approve
the issuance of a subpoena. If the request is approved, the board may issue a subpoena
to compel the attendance of a relevant witness or the production, for inspection or copy-
ing, of relevant evidence that is in this state.
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SECTION 5.104. Section 503.503, Occupations Code, is amended to read as follows:

See. 503.503. [REPORT AND] NOTICE OF VIOLATION AND PENALTY. [(a)] If
the department [ of publi health or the ----- el
determines that a violation occurred, the department [m.i. 1.. _e. o the dsn m
issue to theoar a rep~ort stating.

[(1 the f&tt on hieh the deteriato is, based: and
[(2) the eenimisoner's or the desge' reomnanonteipsto of an

atdministra~ti pek~nalty, ineluding rem ndatin o the. anot of tcpealnty.
[(b) Within 14 days after the date the reor is issud, the eemsioe f publie

health or the .ommissionr.s. designee. shall give written notice of the violation [repo I
to the person. The notice must:

(1) include a brief summary of the alleged violation;

(2) state the amount of the [recommended] administrative penalty recommended by
the department; and

(3) inform the person of the person's right to a hearing on the occurrence of the
violation, the amount of the penalty, or both.

SECTION 5.105. Section 503.504, Occupations Code, is amended to read as follows:

Sec. 503.504. PENALTY TO BE PAID OR HEARING REQUESTED. (a) Within 10
days after the date the person receives the notice, the person in writing may:

(1) accept the determination and recommended administrative penalty of the depart-
ment [.mis.oner of publiehealth or the .m. .ssion.r's designee]; or

(2) make a request for a hearing on the occurrence of the violation, the amount of
the penalty, or both.
(b) If the person accepts the determination and recommended penalty of the depart-

ment [cmyni r of publi. health or thoe om... ...... de sgnee , the board by order
shall approve the determination and impose the recommended penalty.

SECTION 5.106. Section 503.505(a), Occupations Code, is amended to read as follows:

(a) If the person requests a hearing or fails to respond in a timely manner to the no-
tice, the department [co 0nsicner of publie health or the commiss..n.r's dosignee]
shall set a hearing and give written notice of the hearing to the person.

SECTION 5.107. Sections 503.507(b) and (c), Occupations Code, are amended to read
as follows:

(b) Within the 30-day period prescribed by Subsection (a), a person who files a peti-
tion for judicial review may:

(1) stay enforcement of the penalty by:

(A) paying the penalty to the court for placement in an escrow account; or

(B) giving the court a supersedeas bond approved by the court that:
(i) is for the amount of the penalty; and

(ii) is effective until all judicial review of the board's order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) giving a copy of the affidavit to the department [emiX, ner of pul- h "

or the commissione's designee] by certified mail.

(c) If the department [eoinissioner of pub health or the . n..issioner's designee
receives a copy of an affidavit under Subsection (b)(2), the department [ ""
the-designee] may file with the court, within five days after the date the copy is received,
a contest to the affidavit.
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SECTION 5.108. Section 504.053(a), Occupations Code, is amended to read as follows:

(a) The executive commissioner by rule shall set application, examination, license re-
newal, and other fees in amounts sufficient to cover the costs of administering this
chapter. The fees for the issuance or renewal of a license under this chapter shall be set in
amounts designed to allow the department to recover from the license holders all of the
direct and indirect costs to the department in administering and enforcing this chapter.
[The . . of tL ,ens renewl ,e c may not ecxed $20 0.

SECTION 5.109. Section 504.055(d), Occupations Code, is amended to read as follows:

(d) The department may charge a fee in an amount set by the executive commissioner
by rule for the roster published under this section.

SECTION 5.110. Section 504.1521(b), Occupations Code, is amended to read as
follows:

(b) The executive commissioner shall adopt rules necessary to:

(1) register clinical training institutions that meet the criteria established by the
executive commissioner[, c .m; cnzr, or departmcnt] to protect the safety and
welfare of the people of this state; and

(2) certify clinical supervisors who hold certification credentials approved by the
department or by a person designated by the department, such as the International
Certification and Reciprocity Consortium or another person that meets the criteria
established by the executive commissioner[, commissioner, or ,ep.tm.t]. to protect
the safety and welfare of the people of this state.

SECTION 5.111. Section 504.1525(a), Occupations Code, is amended to read as
follows:

(a) Except as provided by Subsection (b), the department may not issue a license,
registration, or certification under this chapter to an applicant who has been:

(1) convicted or placed on community supervision during the three years preceding
the date of application in any jurisdiction for an offense equal to a Class B misde-
meanor specified by department [exeeut - e Iommissinte] rule;

(2) convicted or placed on community supervision in any jurisdiction for an offense
equal to or greater than a Class A misdemeanor specified by department [exeetive
eo in.ssio.e.] rule; or

(3) found to be incapacitated by a court on the basis of a mental defect or disease.

SECTION 5.112. Section 504.158(c), Occupations Code, is amended to read as follows:

(c) The executive commissioner by rule [dep&..ett] may establish a fee for a provi-
sional license [in n am..t reasonable and necessary to e.vr t- .... of s3suing th
lieeiise].

SECTION 5.113. Section 504.161(b), Occupations Code, is amended to read as follows:

(b) The department may charge a person on whom criminal history record informa-
tion is sought a fee in an amount set by the executive commissioner by rule [department]
as reasonably necessary to cover the costs of administering this section. A fee collected
under this subsection may be appropriated only to the department to administer this
section.

SECTION 5.114. Section 504.255(a), Occupations Code, is amended to read as follows:

(a) A person whose license, registration, or certification application is denied under
Section 504.1525, whose license, registration, or certification renewal is refused under
Section 504.2025, or whose license, registration, or certification is suspended under Sec-
tion 504.2525 may appeal the denial, refusal to renew, or suspension on the grounds
that:

(1) the sole basis for the department's determination is a conviction or placement on
community supervision for an offense described by Section 504.1525; and

(2) sufficient time, as determined by department [....t... -eomissGioner rule, has
expired since the date of the conviction or placement.
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SECTION 5.115. Section 504.304(b), Occupations Code, is amended to read as follows:
(b) If the person accepts the department's determination, the department [eommis-

sioner or the commissioner' desgnee by order shall approve the determination and as-
sess the proposed penalty.

SECTION 5.116. Section 504.305(c), Occupations Code, is amended to read as follows:
(c) The hearings examiner shall:

(1) make findings of fact and conclusions of law; and
(2) promptly issue to the department [eo, misoner or the eommis......' .de....e]

a proposal for decision as to the occurrence of the violation and the amount of any
proposed administrative penalty.
SECTION 5.117. Section 504.306(a), Occupations Code, is amended to read as follows:
(a) Based on the findings of fact, conclusions of law, and recommendations of the hear-

ings examiner, the department [comniiooncr or the eommisioner'- dcsgne] by order
may determine that:

(1) a violation occurred and assess an administrative penalty; or
(2) a violation did not occur.

SECTION 5.118. Section 504.310(c), Occupations Code, is amended to read as follows:
(c) The department may assess reasonable expenses and costs against a person in an

administrative hearing if, as a result of the hearing, an administrative penalty is as-
sessed against the person. The person shall pay expenses and costs assessed under this
subsection not later than the 30th day after the date the order of the department [eom-
misioer or th d mmi -i~ncr 'o- ,--'---e] requiring the payment of expenses and costs
is final. The department may refer the matter to the attorney general for collection of ex-
penses and costs.

SECTION 5.119. Section 505.201(b), Occupations Code, is amended to read as follows:
(b) In adopting rules under this section, the board shall consider the rules and

procedures of the [Tex. Beard of Health and the] department. The board shall adopt
procedural rules, which may not be inconsistent with similar rules and procedures of the
[TBxas Board ofHea.lth- o the] department.

SECTION 5.120. Sections 505.203(a) and (c), Occupations Code, are amended to read
as follows:

(a) The board by rule shall set fees in amounts reasonable and necessary to cover the
costs of administering this chapter. The board shall set fees for the issuance or renewal of
a license under this chapter in amounts designed to allow the department and the board
to recover from the license holders all of the direct and indirect costs to the department
and to the board in administering and enforcing this chapter.

(c) The [Unless the board determines that the fees would not .v.r the costs
ated with administering the renewal ofli 0 hetsad oder of recgtion of specialty
under this hapt.r, the] board shall set:

(1) the renewal fee for a license or order of recognition of specialty expired for 90
days or less in an amount that is 1-1/4 times the amount of the renewal fee for an
unexpired license or order; and

(2) the renewal fee for a license or order of recognition of specialty expired for more
than 90 days but less than one year in an amount that is 1-1/2 times the amount of
the renewal fee for an unexpired license or order.
SECTION 5.121. Section 505.2545(a), Occupations Code, is amended to read as

follows:
(a) In an investigation of a complaint filed with the department and referred to the

board, the board may request that the department [-ommissiner or the eo--issin* -

designee] approve the issuance of a subpoena. If the request is approved, the board may
issue a subpoena to compel the attendance of a relevant witness or the production, for
inspection or copying, of relevant evidence that is in this state.
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SECTION 5.122. Section 505.401, Occupations Code, is amended to read as follows:

Sec. 505.401. TERM OF LICENSE; STAGGERED EXPIRATION DATES. (a) A
license issued under this chapter is valid for two years.

(a-i) The board by rule shall adopt a system under which licenses and orders of rec-
ognition of specialty expire on various dates during the year.

(b) In the year in which the expiration date of an order of recognition of specialty is
changed, the total renewal fee is payable.

SECTION 5.123. Section 505.553, Occupations Code, is amended to read as follows:

Sec. 505.553. [REPORT AND] NOTICE OF VIOLATION AND PENALTY. [(a)] If
the department [tt ' ] determines that a violation occurred, the department
[diretor mr issu' to tthevboardareport statig

[(1) the facts on wlhich the detriato isbsd and

[(2) the director's recommcndatmronnthe iimposition of an administrnmepnly

[(b) Within 14 days after the date. the. report is issued, thc exectt. diretor shall
give written notice of the violation [report] to the person. The notice must:

(1) include a brief summary of the alleged violation;

(2) state the amount of the [rec.... d...] administrative penalty recommended by
the department; and

(3) inform the person of the person's right to a hearing on the occurrence of the
violation, the amount of the penalty, or both.

SECTION 5.124. Section 505.554, Occupations Code, is amended to read as follows:

Sec. 505.554. PENALTY TO BE PAID OR HEARING REQUESTED. (a) Within 10
days after the date the person receives the notice, the person in writing may:

(1) accept the determination and recommended administrative penalty of the depart-
ment [execative drectr]; or

(2) make a request for a hearing on the occurrence of the violation, the amount of
the penalty, or both.

(b) If the person accepts the determination and recommended penalty of the depart-
ment [executive d. r ], the board by order shall approve the determination and
impose the recommended penalty.

SECTION 5.125. Section 505.555(a), Occupations Code, is amended to read as follows:

(a) If the person requests a hearing or fails to respond in a timely manner to the no-
tice, the department [exe'tv. d r] shall set a hearing and give written notice of
the hearing to the person.

SECTION 5.126. Sections 505.557(b) and (c), Occupations Code, are amended to read
as follows:

(b) Within the 30-day period prescribed by Subsection (a), a person who files a peti-
tion for judicial review may:

(1) stay enforcement of the penalty by:

(A) paying the penalty to the court for placement in an escrow account; or

(B) giving the court a supersedeas bond approved by the court that:

(i) is for the amount of the penalty; and

(ii) is effective until all judicial review of the board's order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and
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(B) giving a copy of the affidavit to the department [exeeutive diretr] by certified
mail.

(c) If the department [e........ ditc...] receives a copy of an affidavit under Subsec-
tion (b)(2), the department [direetor] may file with the court, within five days after the
date the copy is received, a contest to the affidavit.

SECTION 5.127. Section 601.002, Occupations Code, is amended to read as follows:

Sec. 601.002. DEFINITIONS. In this chapter:

(1) "Authorized person" means a person who meets or exceeds the minimum
educational standards of the department [boaird] under Section 601.201.

(2) ["Board" .ans theT - xa s B ardf Health.

[()] "Department" means the [Texas] Department of State Health Services.

(3) [(4)] "Direct supervision" means supervision and control by a medical radiologic
technologist or a practitioner who:

(A) assumes legal liability for a student employed to perform a radiologic proce-
dure and enrolled in a program that meets the requirements adopted under Section
601.053; and

(B) is physically present during the performance of the radiologic procedure to
provide consultation or direct the action of the student.

(4) [(5)] "Education program" means clinical training or any other program offered
by an organization approved by the department [board] that:

(A) has a specified objective;

(B) includes planned activities for participants; and

(C) uses an approved method for measuring the progress of participants.

(5) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(6) "Medical radiologic technologist" means a person certified under this chapter
who, under the direction of a practitioner, intentionally administers radiation to an-
other for a medical purpose. The term does not include a practitioner.

(7) "Practitioner" means a person who:

(A) is licensed in this state as a doctor of:

(i) medicine;

(ii) osteopathy;

(iii) podiatry;

(iv) dentistry; or

(v) chiropractic; and

(B) prescribes radiologic procedures for other persons.

(8) "Radiation" means ionizing radiation:

(A) in amounts beyond normal background levels; and

(B) from a source such as a medical or dental radiologic procedure.

(9) "Radiologic procedure" means a procedure or article, including a diagnostic
X-ray or a nuclear medicine procedure, that:

(A) is intended for use in:

(i) the diagnosis of disease or other medical or dental conditions in humans; or

(ii) the cure, mitigation, treatment, or prevention of disease in humans; and

(B) achieves its intended purpose through the emission of radiation.

(10) "Radiologic technology" means the administration of radiation to a person for a
medical purpose.
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(11) "Registered nurse" means a person licensed by the Texas Board of Nursing to
practice professional nursing.

SECTION 5.128. Subchapter B, Chapter 601, Occupations Code, is amended to read
as follows:

SUBCHAPTER B. POWERS AND DUTIES OF EXECUTIVE COMMIS-
SIONER [BOARD] AND DEPARTMENT

Sec. 601.051. CERTIFICATION PROGRAM. The [bureau of licensig an.d e. . ... 1
aee o- the] department shall administer the certification program required by this
chapter.

Sec. 601.052. RULES. The executive commissioner [board] may adopt rules necessary
to implement this chapter.

Sec. 601.053. MINIMUM STANDARDS. The executive commissioner [board] by rule
shall establish minimum standards for:

(1) issuing, renewing, suspending, or revoking a certificate issued under this chapter;

(2) approving curricula and education programs to train individuals, registered
nurses, and physician assistants to perform radiologic procedures;

(3) approving instructors to teach approved curricula or education programs to train
individuals to perform radiologic procedures; and

(4) rescinding an approval described by Subdivision (2) or (3).

Sec. 601.054. APPROVAL AND REVIEW OF CURRICULA AND TRAINING
PROGRAMS. (a) An applicant for approval of a curriculum or training program must
apply to the department on a form prescribed by the department and under rules adopted
by the executive commissioner [board].

(b) The department shall approve a curriculum or training program that meets the
minimum standards adopted under Section 601.053. The department may review the
approval annually.

(c) The executive commissioner [board] may set a fee for approval of a curriculum or
training program not to exceed the estimated amount that the department projects to be
required for the evaluation of the curriculum or training program.

Sec. 601.055. APPROVAL AND REVIEW OF INSTRUCTOR APPROVAL. (a) An ap-
plicant for approval of an instructor must apply to the department on a form prescribed
by the department and under rules adopted by the executive commissioner [board].

(b) The department shall approve an instructor who meets the minimum standards
adopted under Section 601.053. The department may review the approval annually.

Sec. 601.056. DANGEROUS OR HAZARDOUS PROCEDURES. (a) The executive
commissioner [board] with the assistance of [other] appropriate state agencies shall
identify by rule radiologic procedures, other than radiologic procedures described by
Subsection (c), that are dangerous or hazardous and that may be performed only by a
practitioner or a medical radiologic technologist certified under this chapter.

(b) In adopting rules under Subsection (a), the executive commissioner [board] may
consider whether the radiologic procedure will be performed by a registered nurse or a
licensed physician assistant.

(c) Subsection (a) does not apply to a radiologic procedure involving a dental X-ray
machine, including a panarex or other equipment designed and manufactured only for
use in dental radiography.

Sec. 601.057. FEES. The executive commissioner [board] may set fees for examina-
tion, certificate issuance, registration of a person under Section 601.202, and application
processing under Section 601.203 in amounts that are reasonable to cover the costs of
administering this chapter without the use of additional general revenue. The fees for is-
suing or renewing a certificate must be in amounts designed to allow the department to
recover from the certificate holders all of the department's direct and indirect costs in
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administering and enforcing this chapter.

Sec. 601.058. RULES RESTRICTING ADVERTISING OR COMPETITIVE BIDDING.
(a) The executive commissioner [boaird] may not adopt rules restricting advertising or
competitive bidding by a medical radiologic technologist except to prohibit false, mislead-
ing, or deceptive practices.

(b) In adopting [its] rules to prohibit false, misleading, or deceptive practices, the exec-
utive commissioner [beord] may not include a rule that:

(1) restricts the use of any medium for advertising;

(2) restricts the use of a medical radiologic technologist's personal appearance or
voice in an advertisement;

(3) relates to the size or duration of an advertisement by the medical radiologic
technologist; or

(4) restricts the medical radiologic technologist's advertisement under a trade
name.

SECTION 5.129. Sections 601.102(a), (b), and (c), Occupations Code, are amended to
read as follows:

(a) The executive commissioner [board] shall establish classes of certificates to include
all radiologic procedures used in the course and scope of the practice of practitioners
licensed in this state.

(b) The department [board] may issue to a person:

(1) a general certificate to perform radiologic procedures; or

(2) a limited certificate that authorizes the person to perform radiologic procedures
only on specific parts of the human body.

(c) The department [boer] may issue to a person a temporary general certificate or a
temporary limited certificate that authorizes the person to perform radiologic procedures
for a period not to exceed one year.

SECTION 5.130. Section 601.103, Occupations Code, is amended to read as follows:

Sec. 601.103. APPLICATION; APPLICATION FEE. An applicant for a certificate
under this chapter must:

(1) apply to the department on a form prescribed by the department and under rules
adopted by the executive commissioner [board]; and

(2) submit with the application a nonrefundable application fee in an amount
determined by the executive commissioner [board].

SECTION 5.131. Section 601.104, Occupations Code, is amended to read as follows:

Sec. 601.104. EXAMINATION. The executive commissioner [board] may adopt rules
providing for the preparation and administration of [prepare nd ,ndue t] an examina-
tion for applicants for a certificate.

SECTION 5.132. The heading to Section 601.105, Occupations Code, is amended to
read as follows:

Sec. 601.105. ISSUANCE OF CERTIFICATE; TERM.

SECTION 5.133. Section 601.105(b), Occupations Code, is amended to read as follows:

(b) A certificate is valid for two years from the date of issuance [a period established b
the bord .

SECTION 5.134. Section 601.107, Occupations Code, is amended to read as follows:

Sec. 601.107. CERTIFICATION BY ENDORSEMENT. In adopting minimum stan-
dards for certifying medical radiologic technologists, the executive commissioner [board]
may establish criteria for issuing a certificate to a person licensed or otherwise registered
as a medical radiologic technologist by the American Registry of Radiologic Technolo-
gists, the American Registry of Clinical Radiography Technologists, or another state
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whose requirements for licensure or registration were on the date of licensing or registra-
tion substantially equal to the requirements of this chapter.

SECTION 5.135. Section 601.108, Occupations Code, is amended to read as follows:

Sec. 601.108. CONTINUING EDUCATION AND OTHER GUIDELINES. (a) The ex-
ecutive commissioner [board] may establish guidelines.

(b) The executive commissioner [boarId] shall provide for the preparation, recognition,
or administration of [prepare, reeagnize, o administer] continuing education programs
for medical radiologic technologists in which participation is required, to the extent
required by the department [beard], to keep the person's certificate.

SECTION 5.136. Section 601.109, Occupations Code, is amended to read as follows:

Sec. 601.109. PROVISIONAL CERTIFICATE. (a) The department [board] may issue
a provisional certificate to an applicant currently licensed or certified in another jurisdic-
tion who seeks certification in this state and who:

(1) has been licensed or certified in good standing as a medical radiologic technolo-
gist for at least two years in another jurisdiction, including a foreign country, that has
licensing or certification requirements substantially equivalent to the requirements of
this chapter;

(2) has passed a national or other examination recognized by the department [board]
relating to the practice of radiologic technology; and

(3) is sponsored by a medical radiologic technologist certified by the department
[board] under this chapter with whom the provisional certificate holder will practice
during the time the person holds a provisional certificate.

(b) The department [board] may waive the requirement of Subsection (a)(3) for an ap-
plicant if the department [board] determines that compliance with that subsection would
be a hardship to the applicant.

(c) A provisional certificate is valid until the date the department [board] approves or
denies the provisional certificate holder's application for a certificate. The department
[board] shall issue a certificate under this chapter to the provisional certificate holder if:

(1) the provisional certificate holder is eligible to be certified under Section 601.107;
or

(2) the provisional certificate holder passes the part of the examination under Sec-
tion 601.104 that relates to the applicant's knowledge and understanding of the laws
and rules relating to the practice of radiologic technology in this state and:

(A) the department [board] verifies that the provisional certificate holder meets
the academic and experience requirements for a certificate under this chapter; and

(B) the provisional certificate holder satisfies any other licensing requirements
under this chapter.

(d) The department [board] must approve or deny a provisional certificate holder's ap-
plication for a certificate not later than the 180th day after the date the provisional cer-
tificate is issued. The department [board] may extend the 180-day period if the results of
an examination have not been received by the department [board] before the end of that
period.

(e) The executive commissioner by rule [board] may establish a fee for a provisional
certificate in an amount designed to allow the department to recover from the certificate
holders all of the department's direct and indirect costs in administering and enforcing
this chapter ....... and ^ to . .. .. the ...t f is 1su n ..t ti... . ]ti .

SECTION 5.137. Section 601.110(b), Occupations Code, is amended to read as follows:

(b) The executive commissioner [board] by rule may adopt a system under which cer-
tificates expire on various dates during the year. For the year in which the certificate
expiration date is changed, the department shall prorate certificate fees on a monthly
basis so that each certificate holder pays only that portion of the certificate fee that is al-
locable to the number of months during which the certificate is valid. On renewal of the
certificate on the new expiration date, the total certificate renewal fee is payable.
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SECTION 5.138. Section 601.154, Occupations Code, is amended to read as follows:

Sec. 601.154. HOSPITAL PROCEDURES. A person is not required to hold a certifi-
cate issued under this chapter to perform a radiologic procedure in a hospital if:

(1) the hospital participates in the federal Medicare program or is accredited by the
Joint Commission on Accreditation of Hospitals; and

(2) the person has completed a training program approved by the department [board]
under Section 601.201.

SECTION 5.139. Section 601.156, Occupations Code, is amended to read as follows:

Sec. 601.156. PROCEDURE PERFORMED AS PART OF CONTINUING EDUCA-
TION PROGRAM. A person is not required to hold a certificate issued under this chapter
or to comply with the registration requirements adopted under Section 601.252 if the
person is:

(1) licensed or otherwise registered as a medical radiologic technologist by another
state, the American Registry of Radiologic Technologists, the American Registry of
Clinical Radiography Technologists, or a professional organization or association
recognized by the department [board];

(2) enrolled in a continuing education program that meets the requirements adopted
under Section 601.108; and

(3) performing a radiologic procedure as part of the continuing education program
for not more than 10 days.

SECTION 5.140. Section 601.201, Occupations Code, is amended to read as follows:

Sec. 601.201. MANDATORY TRAINING. (a) The minimum standards of the depart-
ment [board] for approval of a curriculum or an education program under Section 601.053
must include mandatory training guidelines for a person, other than a practitioner or a
medical radiologic technologist, who intentionally uses radiologic technology, including a
person who does not hold a certificate issued under this chapter and who is performing a
radiologic procedure at a hospital or under the direction of a practitioner, other than a
dentist.

(b) The training program approved by the department [board] must contain an ap-
propriate number of hours of education that must be completed before the person may
perform a radiologic procedure.

SECTION 5.141. Section 601.202, Occupations Code, is amended to read as follows:

Sec. 601.202. REGISTRY. The executive commissioner [board] by rule shall establish
a registry of persons required to comply with this subchapter.

SECTION 5.142. Section 601.302, Occupations Code, is amended to read as follows:

Sec. 601.302. GROUNDS FOR CERTIFICATE DENIAL OR DISCIPLINARY
ACTION. The department may take action under Section 601.301 against a person
subject to this chapter for:

(1) obtaining or attempting to obtain a certificate issued under this chapter by brib-
ery or fraud;

(2) making or filing a false report or record made in the person's capacity as a medi-
cal radiologic technologist;

(3) intentionally or negligently failing to file a report or record required by law;

(4) intentionally obstructing or inducing another to intentionally obstruct the filing
of a report or record required by law;

(5) engaging in unprofessional conduct, including the violation of the standards of
practice of radiologic technology established by the department [board];

(6) developing an incapacity that prevents the practice of radiologic technology with
reasonable skill, competence, and safety to the public as the result of:

(A) an illness;
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(B) drug or alcohol dependency; or

(C) another physical or mental condition or illness;

(7) failing to report to the department the violation of this chapter by another
person;

(8) employing, for the purpose of applying ionizing radiation to a person, a person
who is not certified under or in compliance with this chapter;

(9) violating this chapter, a rule adopted under this chapter, an order of the depart-
ment previously entered in a disciplinary proceeding, or an order to comply with a
subpoena issued by the department;

(10) having a certificate revoked, suspended, or otherwise subjected to adverse ac-
tion or being denied a certificate by another certification authority in another state,
territory, or country; or

(11) being convicted of or pleading nolo contendere to a crime directly related to the
practice of radiologic technology.

SECTION 5.143. Section 601.305(b), Occupations Code, is amended to read as follows:

(b) The department [board] may not reinstate a certificate to a holder or issue a certif-
icate to an applicant previously denied a certificate unless the department [board] is
satisfied that the holder or applicant has complied with requirements set by the depart-
ment [boaid] and is capable of engaging in the practice of radiologic technology.

SECTION 5.144. Section 601.354(b), Occupations Code, is amended to read as follows:

(b) If the person accepts the department's determination, the department [eomis
s..ner of pblie health or that •ommissionr' designee] by order shall approve the deter-
mination and impose the proposed penalty.

SECTION 5.145. Section 601.355(b), Occupations Code, is amended to read as follows:

(b) The hearings examiner shall make findings of fact and conclusions of law and
promptly issue to the department [cmyissiner of publi health or tha.t ei.. ' er..
designee] a proposal for decision as to the occurrence of the violation and the amount of
any proposed administrative penalty.

SECTION 5.146. The heading to Section 601.356, Occupations Code, is amended to
read as follows:

Sec. 601.356. DECISION BY DEPARTMENT [COMMISSIO E].

SECTION 5.147. Section 601.356(a), Occupations Code, is amended to read as follows:

(a) Based on the findings of fact and conclusions of law and the recommendations of
the hearings examiner, the department [comm ienc r of pbli halth or.th.coi.n.

or.s desige ]by order may determine that:

(1) a violation has occurred and may impose an administrative penalty; or

(2) a violation did not occur.

SECTION 5.148. Section 601.361(b), Occupations Code, is amended to read as follows:

(b) The department may assess reasonable expenses and costs against a person in an
administrative hearing if, as a result of the hearing, an administrative penalty is as-
sessed against the person. The person shall pay expenses and costs assessed under this
subsection not later than the 30th day after the date the order of the department [eon-.

m .oncr of ...bli. halth or that eommr.. .4e... .s..e] requiring the payment of ex-
penses and costs is final. The department may refer the matter to the attorney general
for collection of the expenses and costs.

SECTION 5.149. Sections 601.401(a) and (c), Occupations Code, are amended to read
as follows:

(a) If it appears that a person has violated, is violating, or is threatening to violate
this chapter or a rule adopted under this chapter, the [board or the] department may
bring an action to enjoin the -continued or threatened violation.
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(c) At the request of the [oard-or-the] department, the attorney general shall bring
an action in the name of the state for the injunctive relief, to recover the civil penalty, or
both.

SECTION 5.150. Section 602.002, Occupations Code, is amended by amending
Subdivisions (1) and (2) and adding Subdivision (1-a) to read as follows:

(1) "Board" means the Texas Board of Licensure for Professional Medical Physicists
[the Texas Department of Health].
(1-a) "Commissioner" means the commissioner of state health services.

(2) "Department" means the [Texas] Department of State Health Services.

SECTION 5.151. Section 602.056(c), Occupations Code, is amended to read as follows:

(c) If the commissioner [of pub1ie heal. I has knowledge that a potential ground for
removal exists, the commissioner shall notify the presiding officer of the board of the
potential ground. The presiding officer shall then notify the governor and the attorney
general that a potential ground for removal exists. If the potential ground for removal
involves the presiding officer, the commissioner shall notify the next highest ranking of-
ficer of the board, who shall then notify the governor and the attorney general that a
potential ground for removal exists.

SECTION 5.152. Section 602.101, Occupations Code, is amended to read as follows:

Sec. 602.101. EXECUTIVE SECRETARY. The department [commiioner of health],
after consulting with the board, shall designate an employee of the department to serve
as the board's executive secretary.

SECTION 5.153. Section 602.104, Occupations Code, is amended to read as follows:

Sec. 602.104. DIVISION OF RESPONSIBILITIES. The board shall develop and
implement policies that clearly separate the policy-making responsibilities of the board
and the management responsibilities of the commissioner [of]public-heal 1, the execu-
tive secretary, and the staff of the department.

SECTION 5.154. Section 602.105, Occupations Code, is amended to read as follows:

Sec. 602.105. QUALIFICATIONS AND STANDARDS OF CONDUCT
INFORMATION. The commissioner [of pub4lc ^etl or the commissioner's designee
shall provide to members of the board, as often as necessary, information regarding the
requirements for office under this chapter, including information regarding a person's
responsibilities under applicable laws relating to standards of conduct for state officers.

SECTION 5.155. Section 602.151, Occupations Code, is amended to read as follows:

Sec. 602.151. GENERAL POWERS AND DUTIES. The board shall:

(1) adopt and revise, with the [depar]mer~al approval of the executive commissioner
of the Health and Human Services Commission, rules reasonably necessary to properly
perform its duties under this chapter;

(2) adopt an official seal;

(3) determine the qualifications and fitness of each applicant for a license or license
renewal;

(4) charge a fee[, in ^- amout necessary .to ......the a by th . ard in
administering this chapter,] for processing and issuing or renewing a license;

(5) conduct examinations for licensure;

(6) issue, deny, renew, revoke, and suspend licenses;

(7) adopt and publish a code of ethics; and

(8) conduct hearings on complaints concerning violations of this chapter or rules
adopted under this chapter.

SECTION 5.156. Section 602.1525(a), Occupations Code, is amended to read as
follows:

(a) In an investigation of a complaint filed with the board, the board may request that
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the commissioner [of pablie-heal.. or the commissioner's designee approve the issuance
of a subpoena. If the request is approved, the board may issue a subpoena to compel the
attendance of a relevant witness or the production, for inspection or copying, of relevant
evidence that is in this state.

SECTION 5.157. Subchapter D, Chapter 602, Occupations Code, is amended by add-
ing Section 602.155 to read as follows:

Sec. 602.155. FEES. The board shall set fees for the issuance or renewal of a license
under this chapter in amounts designed to allow the department and the board to recover
from the license holders all of the direct and indirect costs to the department and to the
board in administering and enforcing this chapter.

SECTION 5.158. Section 602.205, Occupations Code, is amended to read as follows:

Sec. 602.205. TEMPORARY LICENSE. The board may issue a temporary license to
an applicant who has satisfied the educational requirements for a license but who has
not yet completed the experience and examination requirements of Section 602.207. A
temporary license is valid for one year from the date of issuance.

SECTION 5.159. Section 602.210(a), Occupations Code, is amended to read as follows:

(a) A license is valid for two years [one-yea ] from the date of issuance [gra]tedi and
may be renewed [annualy].

SECTION 5.160. Section 602.213(e), Occupations Code, is amended to read as follows:

(e) The board may establish a fee for provisional licenses [in an am eunt reasonable
ftd ecssrytoeoe the eet ofissuing the heertse .

SECTION 5.161. Section 603.051(a), Occupations Code, is amended to read as follows:

(a) The Texas State Perfusionist Advisory Committee consists of five members ap-
pointed by the commissioner as follows:

(1) two licensed perfusionist members who have been licensed under this chapter
for at least three years before the date of appointment;

(2) one physician member licensed by the Texas [Stat Board ofl Medical Board
[..aiiner.] who is certified by that board in cardiovascular surgery; and

(3) two members who represent the public.

SECTION 5.162. Section 603.102, Occupations Code, is amended to read as follows:

Sec. 603.102. EXECUTIVE SECRETARY POWERS AND DUTIES. In addition to
performing other duties prescribed by this chapter and by the department, the executive
secretary shall:

(1) administer licensing activity under this chapter for the department;

(2) keep full and accurate minutes of the committee's transactions and proceedings;

(3) serve as custodian of the committee's files and other records;

(4) prepare and recommend to the department plans and procedures necessary to
implement the objectives of this chapter, including rules and-proposals on administra-
tive procedure;

(5) exercise general supervision over persons employed by the department in the
administration of this chapter;

(6) investigate complaints and present formal complaints made under this chapter;

(7) attend all committee meetings as a nonvoting participant;

(8) handle the committee's correspondence; and

(9) obtain, assemble, or prepare reports and other information as directed or autho-
rized by the committee.

SECTION 5.163. Section 603.106, Occupations Code, is amended to read as follows:

Sec. 603.106. CAREER LADDER PROGRAM; PERFORMANCE EVALUATIONS.
(a) The department [eommi iner] shall develop an intra-agency career ladder program.
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The program must require intra-agency posting of all nonentry level positions concur-
rently with any public posting.

(b) The department [cm mi~si, r;r] shall develop a system of annual performance
evaluations based on measurable job tasks. All merit pay for department employees
under this chapter must be based on the system established under this subsection.

SECTION 5.164. Section 603.107, Occupations Code, is amended to read as follows:

Sec. 603.107. EQUAL EMPLOYMENT OPPORTUNITY POLICY; REPORT. (a) The
department [... m. .. I... shall prepare and maintain a written policy statement to
ensure implementation of an equal employment opportunity program under which all
personnel transactions are made without regard to race, color, disability, sex, religion,
age, or national origin. The policy statement must include:

(1) personnel policies, including policies relating to recruitment, evaluation, selec-
tion, application, training, and promotion, that are in compliance with Chapter 21,
Labor Code;

(2) a comprehensive analysis of the committee workforce that meets federal and
state guidelines;

(3) procedures by which a determination can be made of significant underuse in the
committee workforce of all persons for whom federal or state guidelines encourage a
more equitable balance; and

(4) reasonable methods to appropriately address those areas of underuse.

(b) A policy statement prepared under Subsection (a) must:

(1) cover an annual period;

(2) be updated annually;

(3) be reviewed by the Texas Workforce Commission civil rights division [on-4Hufan
Rights] for compliance with Subsection (a)(1); and

(4) be filed with the governor.

SECTION 5.165. Section 603.151, Occupations Code, is amended to read as follows:

Sec. 603.151. GENERAL POWERS AND DUTIES OF DEPARTMENT
[COMMISSIONER]. The department [eomrissiner] shall:

(1) establish the qualifications and fitness of applicants for licenses, including
renewed and reciprocal licenses;

(2) revoke, suspend, or deny a license, probate a license suspension, or reprimand a
license holder for a violation of this chapter, a rule adopted by the executive commis-
sioner under this chapter, or the code of ethics adopted by the executive commissioner;

(3) spend money necessary to administer the department's duties;

(4) request and receive necessary assistance from another state agency, including a
state educational institution;

(5) adopt an official seal; and

(6) [adpt-ard] publish the [f] code of ethics adopted by the executive commissioner.

SECTION 5.166. Section 603.153, Occupations Code, is amended to read as follows:

Sec. 603.153. RULES RESTRICTING ADVERTISING OR COMPETITIVE BIDDING.
(a) The executive commissioner may not adopt a rule restricting advertising or competi-
tive bidding by a person regulated by the department under this chapter except to pro-
hibit a false, misleading, or deceptive practice.

(b) The executive commissioner may not include in rules to prohibit a false, mislead-
ing, or deceptive practice by a person regulated by the department under this chapter a
rule that:

(1) restricts the person's use of any medium for advertising;

(2) restricts the person's personal appearance or use of the person's voice in an
advertisement;
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(3) relates to the size or duration of any advertisement by the person; or

(4) restricts the use by the person of a trade name in advertising.

SECTION 5.167. Section 603.1535(b), Occupations Code, is amended to read as
follows:

(b) In -rules under this section, the executive commissioner shall list the specific offen-
ses for which a conviction would constitute grounds for the department [eenmi]sioner]
to take action under Section 53.021.

SECTION 5.168. Section 603.154, Occupations Code, is amended to read as follows:

Sec. 603.154. FEES. (a) After consulting the commissioner or the department, the
executive commissioner shall set fees in amounts reasonable and necessary to cover the
costs of administering this chapter.

(b) The executive commissioner shall set fees for the issuance or renewal of a license
under this chapter in amounts designed to allow the department to recover from the
license holders all of the direct and indirect costs to the department in administering and
enforcing this chapter.

SECTION 5.169. Sections 603.159(a) and (c), Occupations Code, are amended to read
as follows:

(a) The executive commissioner shall develop and implement a policy under this
chapter to encourage the use of:

(1) negotiated rulemaking procedures under Chapter 2008, Government Code, for
the adoption of rules; and

(2) appropriate alternative dispute resolution procedures under Chapter 2009,
Government Code, to assist in the resolution of internal and external disputes under
the department's jurisdiction.

(c) The department [ee m9nsnionerl shall designate a trained person to:

(1) coordinate the implementation of the policy adopted under Subsection (a);

(2) serve as a resource for any training needed to implement the procedures for
negotiated rulemaking or alternative dispute resolution; and

(3) collect data concerning the effectiveness of those procedures, as implemented by
the department.

SECTION 5.170. Section 603.202(a), Occupations Code, is amended to read as follows:

(a) The executive commissioner by rule shall establish methods by which consumers
and service recipients are notified of the name, mailing address, and telephone number
of the department for the purpose of directing complaints under this chapter to the
department. The department may provide for that notice:

(1) on each license form, application, or written contract for services of a person
licensed under this chapter;

(2) on a sign prominently displayed in the place of business of each person licensed
under this chapter; or

(3) in a bill for services provided by a person licensed under this chapter.

SECTION 5.171. Section 603.203(a), Occupations Code, is amended to read as follows:

(a) The department shall maintain a system to promptly and efficiently act on
complaints filed with the department under this chapter. The department shall maintain:

(1) information about the parties to the complaint and the subject matter of the
complaint;

(2) a summary of the results of the review or investigation of the complaint; and

(3) information about the disposition of the complaint.

SECTION 5.172. Sections 603.204(a) and (d), Occupations Code, are amended to
read as follows:
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(a) The executive commissioner shall adopt rules concerning the investigation of a
complaint filed with the department under this chapter. The rules shall:

(1) distinguish among categories of complaints;

(2) ensure that a complaint is not dismissed without appropriate consideration;

(3) require that the department [c "misswn] be advised of a complaint that is
dismissed and that a letter be sent to the person who filed the complaint explaining
the action taken on the dismissed complaint;

(4) ensure that the person who filed the complaint has an opportunity to explain the
allegations made in the complaint; and

(5) prescribe guidelines concerning the categories of complaints that require the use
of a private investigator and the procedures for the department to obtain the services
of a private investigator.

(d) The executive secretary shall notify the department [comissioner] of a complaint
that is not resolved within the time prescribed by the department [comiss one ] for
resolving the complaint so that the department [commissione ] may take necessary ac-
tion on the complaint.

SECTION 5.173. Sections 603.2041(a), (h), and (i), Occupations Code, are amended
to read as follows:

(a) In an investigation of a complaint filed with the department, the department may
[..t.st that the comm...o o the ..... ssioner's deoi ' .. the. yi]o bnpf
o enp-ta.. if th , oest is approtve d, the d ,partnicnt mn] issue a subpoena to compel
the attendance of a relevant witness or the production, for inspection or copying, of rele-
vant evidence that is in this state.

(h) All information and materials subpoenaed or compiled by the department in con-
nection with a complaint and investigation under this chapter are confidential and not
subject to disclosure under Chapter 552, Government Code, and not subject to disclosure,
discovery, subpoena, or other means of legal compulsion for their release to anyone other
than the department or its agents or employees involved in discipline of the holder of a
license, except that this information may be disclosed to:

(1) persons involved with the department in a disciplinary action against the holder
of a license under this chapter;

(2) professional perfusionist licensing or disciplinary boards in other jurisdictions;

(3) peer assistance programs approved by the department under Chapter 467,
Health and Safety Code;

(4) law enforcement agencies; and

(5) persons engaged in bona fide research, if all individual-identifying information
has been deleted.

(i) The filing of formal charges by the department against a holder of a license under
this chapter, the nature of those charges, disciplinary proceedings of the department,
and final disciplinary actions, including warnings and reprimands, by the department
are not confidential and are subject to disclosure in accordance with Chapter 552,
Government Code.

SECTION 5.174. Section 603.205, Occupations Code, is amended to read as follows:

Sec. 603.205. PUBLIC PARTICIPATION. (a) The department [State lHe th San-ica
-ot]neil shall develop and implement policies that provide the public with a reasonable

opportunity to appear before the department [State Health Scr--ce C t l] and to
speak on any issue related to the practice of perfusion.

(b) The department [cor"iass"ncr] shall prepare and maintain a written plan that
describes how a person who does not speak English or who has a physical, mental, or
developmental disability may be provided reasonable access to the department's
programs under this chapter.

SECTION 5.175. Section 603.252(b), Occupations Code, is amended to read as follows:
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(b) The department [cxecutiv commissioner] shall prescribe the application form and
the executive commissioner by rule may establish dates by which applications and fees
must be received.

SECTION 5.176. Section 603.255(a), Occupations Code, is amended to read as follows:

(a) The department shall notify an applicant in writing of the receipt and investiga-
tion of the applicant's application and any other relevant evidence relating to qualifica-
tions established by department [an c-meti-e .ommicssof r] rule not later than:

(1) the 45th day after the date a properly submitted and timely application is
received; and

(2) the 30th day before the next examination date.

SECTION 5.177. Section 603.259(c), Occupations Code, is amended to read as follows:

(c) A provisionally licensed perfusionist must practice under the supervision and
direction of a licensed perfusionist while performing perfusion. If the department finds
that a licensed perfusionist is not reasonably available to provide supervision and direc-
tion and if the department approves an application submitted to the department by the
provisionally licensed perfusionist, supervision and direction may be provided by a
physician who is licensed by the Texas [State Board oil Medical Board [Exarminers] and
certified by the American Board of Thoracic Surgery [Surgeons, Ine.,] or certified in
cardiovascular surgery by the American Osteopathic Board of Surgery.

SECTION 5.178. Section 603.304(a), Occupations Code, is amended to read as follows:

(a) To renew a license under this chapter, a person must submit proof satisfactory to
the department that the person has complied with the continuing education require-
ments prescribed by the executive commissioner [deartmen ].

SECTION 5.179. Section 603.402(b), Occupations Code, is amended to read as follows:

(b) The executive commissioner shall prescribe procedures for appealing to the depart-
ment [commissiefter] a decision to revoke, suspend, or refuse to renew a license.

SECTION 5.180. Section 603.4515(a), Occupations Code, is amended to read as
follows:

(a) A person who violates this chapter, a rule adopted by the executive commissioner
under this chapter, or an order adopted by the department [com"issiorcr ] under this
chapter is liable for a civil penalty not to exceed $5,000 a day.

SECTION 5.181. Section 603.453(a), Occupations Code, is amended to read as follows:

(a) If it appears to the department [e mnissienerI that a person who is not licensed
under this chapter is violating this chapter, a rule adopted under this chapter, or an-
other state statute or rule relating to the practice of perfusion, the department [eommie
sioner after notice and an opportunity for a hearing may issue a cease and desist order
prohibiting the person from engaging in the activity.

SECTION 5.182. Section 603.502(c), Occupations Code, is amended to read as follows:

(c) The executive commissioner by rule shall adopt an administrative penalty sched-
ule based on the criteria listed in Subsection (b) for violations of this chapter or ap-
plicable rules to ensure that the amounts of penalties imposed are appropriate to the
violation. The department [executiva commissioner] shall provide the administrative
penalty schedule to the public on request.

SECTION 5.183. Section 603.503, Occupations Code, is amended to read as follows:

Sec. 603.503. [REPORT AND] NOTICE OF VIOLATION AND PENALTY. [(a)] If
the department [commissioner or the commissioner's designee] determines that a viola-
tion occurred, the department [ommsioner or the desgne ma issu to the depatrt
ment a repot stating:

[(1) the fnft0 on which the dete iatnA s bap u, and

[(2) the commissioner's or the dein' ve
' . mu..... io- . on... the impositi.o of an

Eanisiati v _yalty., inelt.lding t v e.mnedatino' on th.e amnont of the penalty.
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[(b) Wthin 14 days after the date the report i issued, the emmiio o..r. -" the -
.......... de.... shall give written notice of the violation [report] to the person. The
notice must:

(1) include a brief summary of the alleged violation;

(2) state the amount of the [ree..mene ] administrative penalty recommended by
the department; and

(3) inform the person of the person's right to a hearing on the occurrence of the
violation, the amount of the penalty, or both.

SECTION 5.184. Section 603.504, Occupations Code, is amended to read as follows:

Sec. 603.504. PENALTY TO BE PAID OR HEARING REQUESTED. (a) Within 10
days after the date the person receives the notice, the person in writing may:

(1) accept the determination and recommended administrative penalty of the depart-
ment [e.mmissioner or the ^^ isnr designee]; or

(2) make a request for a hearing on the occurrence of the violation, the amount of
the penalty, or both.

(b) If the person accepts the determination and recommended penalty of the depart-
ment [commi~ssoner or the-ci ner'- desgnee], the department [eomissiene ] by
order shall approve the determination and impose the recommended penalty.

SECTION 5.185. Sections 603.505(a) and (c), Occupations Code, are amended to read
as follows:

(a) If the person requests a hearing or fails to respond in a timely manner to the no-
tice, the department (commissioner or the comissioer's designie] shall set a hearing
and give written notice of the hearing to the person.

(c) The administrative law judge shall make findings of fact and conclusions of law
and promptly issue to the department [ee miissionerI a proposal for a decision about the
occurrence of the violation and the amount of a proposed administrative penalty.

SECTION 5.186. 'Section 603.506, Occupations Code, is amended to read as follows:

Sec. 603.506. DECISION BY DEPARTMENT [COMMISSIONER]. (a) Based on the
findings of fact, conclusions of law, and proposal for decision, the department [eemmis-

Ie] by order may determine that:

(1) a violation occurred and impose an administrative penalty; or

(2) a violation did not occur.

(b) The notice of the department's [a- minzr's] order given to the person must
include a statement of the right of the person to judicial review of the order.

SECTION 5.187. Sections 603.507(a) through (c), Occupations Code, are amended to
read as follows:

(a) Within 30 days after the date the department's [ommissionr's] order becomes
final, the person shall:

(1) pay the administrative penalty; or

(2) file a petition for judicial review contesting the occurrence of the violation, the
amount of the penalty, or both.

(b) Within the 30-day period prescribed by Subsection (a), a person who files a peti-
tion for judicial review may:

(1) stay enforcement of the penalty by:

(A) paying the penalty to the court for placement in an escrow account; or

(B) giving the court a supersedeas bond approved by the court that:

(i) is for the amount of the penalty; and

(ii) is effective until all judicial review of the department's [cmmissioner's] or-
der is final; or
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(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) giving a copy of the affidavit to the department [eammissioner or the commis
sionr, r designee] by certified mail.

(c) If the department [commissioner or the ^cmmissioner' deignee] receives a copy of
an affidavit under Subsection (b)(2), the department [cmmissiner or the desgnee] may
file with the court, within five days after the date the copy is received, a contest to the
affidavit.

SECTION 5.188. Sections 604.001(1) and (2), Occupations Code, are amended to
read as follows:

(1) ["Board" means the Texas Board of Health.

[(2)] "Department" means the [Texas] Department of State Health Services.

(2) "Executive commissioner" means the executive commissioner of t4e Health and
Human Services Commission.

SECTION 5.189. The heading to Subchapter B, Chapter 604, Occupations Code, is
amended to read as follows:

SUBCHAPTER B. POWERS AND DUTIES OF EXECUTIVE COMMIS-

SIONER [BOARD] AND DEPARTMENT

SECTION 5.190. Section 604.051(a), Occupations Code, is amended to read as follows:

(a) The department [d epartmnt's bureau of lhcneig and emplianee] shall
administer the certification and permitting program under this chapter.

SECTION 5.191. Section 604.052, Occupations Code, is amended to read as follows:

Sec. 604.052. RULES. (a) The executive commissioner [boar I by rule shall establish
minimum standards for issuing, denying, renewing, suspending, suspending on an emer-
gency basis, or revoking a certificate or temporary permit under this chapter.

(b) The executive commissioner [board] may adopt rules necessary to implement this
chapter.

(c) The executive commissioner [board] may adopt rules relating to certifying, examin-
ing, or disciplining a person under this chapter only if necessary to protect the public
health by ensuring that only a qualified person practices respiratory care.

SECTION 5.192. Section 604.053, Occupations Code, is amended to read as follows:

Sec. 604.053. FEES. (a) The executive commissioner by rule [board] shall set fees for
an application, examination, certificate, temporary permit, permit and certificate re-
newal, and certificate reinstatement.

(b) The executive commissioner by rule [board] shall set fees in reasonable amounts
that are sufficient to cover the costs of administering this chapter. The executive commis-
sioner shall set fees for issuing or renewing a certificate or permit in amounts designed to
allow the department to recover from the certificate and permit holders all of the
department's direct and indirect costs in administering and enforcing this chapter.

SECTION 5.193. Section 604.055, Occupations Code, is amended to read as follows:

Sec. 604.055. PEER ASSISTANCE PROGRAM. The department may establish, ap-
prove, and fund a peer assistance program in accordance with Section 467.003, Health
and Safety Code, and department [board] rules.

SECTION 5.194. Section 604.057, Occupations Code, is amended to read as follows:

Sec. 604.057. RULES REGARDING ADVERTISING OR COMPETITIVE BIDDING.
(a) The executive commissioner [board] may not adopt rules restricting advertising or
competitive bidding by a temporary permit or certificate holder except to prohibit false,
misleading, or deceptive practices.
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(b) In adopting [ita] rules to prohibit false, misleading, or deceptive practices, the exec-
utive commissioner [beard] may not include a rule that:

(1) restricts the use of any medium for advertising;

(2) restricts the use of a temporary permit or certificate holder's personal appear-
ance or voice in an advertisement;

(3) relates to the size or duration of an advertisement by the temporary permit or
certificate holder; or

(4) restricts the temporary permit or certificate holder's advertisement under a
trade name.

SECTION 5.195. Section 604.101(b), Occupations Code, is amended to read as follows:

(b) A person may not practice respiratory care other than under the direction of a
qualified medical director or other physician licensed by the Texas [State Board ofl
Medical Board [.aa.ii...em.].

SECTION 5.196. Section 604.103, Occupations Code, is amended to read as follows:

Sec. 604.103. APPLICATION; APPLICATION FEE. An applicant for a certificate or
temporary permit must:

(1) apply to the department on a form prescribed by the department and under rules
adopted [prescribed] by the executive commissioner [board]; and

(2) submit a nonrefundable application fee with the application.

SECTION 5.197. Section 604.1041, Occupations Code, is amended to read as follows:

Sec. 604.1041. EXAMINATION. The executive commissioner [board] by rule shall es-
tablish examination requirements for a certificate under this chapter. The executive com-
missioner [board] may use the entry level examination prepared by the National Board
for Respiratory Care or an equivalent examination.

SECTION 5.198. Section 604.108(b), Occupations Code, is amended to read as follows:

(b) A temporary permit is valid for the period set by department [beard] rule. The pe-
riod may not be less than six months or more than 12 months.

SECTION 5.199. Section 604.151(b), Occupations Code, is amended to read as follows:

(b) The executive commissioner [board] by rule may adopt a system under which cer-
tificates expire on various dates during the year. For the year in which the certificate
expiration date is changed, the department shall prorate certificate fees on a monthly
basis so that each certificate holder pays only that portion of the certificate fee that is al-
locable to the number of months during which the certificate is valid. On renewal of the
certificate on the new expiration date, the total certificate renewal fee is payable.

SECTION 5.200. Section 604.154, Occupations Code, is amended to read as follows:

Sec. 604.154. CONTINUING EDUCATION REQUIREMENTS. (a) The executive
commissioner [board] shall establish for the renewal of a certificate uniform continuing
education requirements of not less than 12 or more than 24 continuing education hours
for each renewal period.

(b) The executive commissioner [board] may adopt rules relating to meeting the
continuing education requirements in a hardship situation.

SECTION 5.201. Section 604.156(b), Occupations Code, is amended to read as follows:

(b) To resume the practice of respiratory care, the practitioner must:

(1) notify the department;

(2) satisfy requirements adopted by the executive commissioner [board]; and

(3) pay the reinstatement fee and the renewal fee for the renewal period in which
the practitioner will resume practice.

SECTION 5.202. Section 604.157(b), Occupations Code, is amended to read as follows:

(b) The department may renew a temporary permit for not more than one additional
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period, pending compliance with this chapter and department [board] rules. The ad-
ditional period may not be less than six months or more than 12 months.

SECTION 5.203. Section 604.203, Occupations Code, is amended to read as follows:

Sec.'604.203. DISCIPLINARY PROCEDURE. The procedure by which the depart-
ment takes a disciplinary action and the procedure by which a disciplinary action is ap-
pealed are governed by:

(1) department [board] rules for a contested case hearing; and

(2) Chapter 2001, Government Code.

SECTION 5.204. Section 604.304(b), Occupations Code, is amended to read as follows:

(b) If the person accepts the department's determination, the department [eommis-
si~ncr of public health or thecommi si ner's designcc] by order shall approve the deter-
mination and assess the proposed penalty.

SECTION 5.205. Section 604.305, Occupations Code, is amended to read as follows:

Sec. 604.305. HEARING. (a) If the person requests a hearing in a timely manner,
the department shall:

(1) set a hearing; and

(2) give written notice of the hearing to the person [,tid

[(3) d sign.ate a hearing . .... tt.. to ..tt the hearit. ].

(b) The hearings examiner shall:

(1) make findings of fact and conclusions of law; and

(2) promptly issue to the department [ commi- ..... publie healt- or the
siner'sdesige] a proposal for decision as to the occurrence of the violation and the
amount of any proposed administrative penalty.

SECTION 5.206. The heading to Section 604.306, Occupations Code, is amended to
read as follows:

Sec. 604.306. DECISION BY DEPARTMENT [COMMISSIONER OR DESIGNEE].

SECTION 5.207. Section 604.306(a), Occupations Code, is amended to read as follows:

(a) Based on the findings of fact, conclusions of law, and proposal for decision, the
department [eammissioner of pu.blie health or the eommissioner's designee] by order may
determine that:

(1) a violation occurred and impose an administrative penalty; or

(2) a violation did not occur.

SECTION 5.208. Section 604.311(b), Occupations Code, is amended to read as follQws:

(b) The department may assess reasonable expenses and costs against a person in an
administrative hearing if, as a result of the hearing, an administrative penalty is as-
sessed against the person. The person shall pay expenses and costs assessed under this
subsection not later than the 30th day after the date the order of the department [eorn-
miss 0 ne .f. pblic health or the eemrsLitier's, desgnee] requiring the payment of ex-
penses and costs is final. The department may refer the matter to the attorney general
for collection of the expenses and costs.

SECTION 5.209. Section 605.002(5), Occupations Code, is amended to read as follows:

(5) "Department" means the [Texas] Department of State Health Services.

SECTION 5.210. Section 605.101, Occupations Code, is amended to read as follows:

Sec. 605.101. EXECUTIVE DIRECTOR. With the advice of the board, the depart-
ment [eommissiner] shall appoint an executive director to administer this chapter.

SECTION 5.211. Section 605.105(b), Occupations Code, is amended to read as follows:

(b) A policy statement prepared under Subsection (a) must:

(1) cover an annual period;
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(2) be updated annually;

(3) be reviewed by the Texas Workforce Commission civil rights division [on-Human
Ri]hts] for compliance with Subsection (a)(1); and

(4) be filed with the governor.
SECTION 5.212. Section 605.152(b), Occupations Code, is amended to read as follows:
(b) If the General Appropriations Act does not set the amount of the fees, the board

shall set the fees in amounts reasonable and necessary for the administration of this
chapter. The fees for issuing or renewing a license must be in amounts designed to allow
the department and the board to recover from the license holders all of the direct and
indirect costs to the department and to the board in administering and enforcing this
chapter.

SECTION 5.213. Section 605.2021(a), Occupations Code, is amended to read as
follows:

(a) In an investigation of a complaint filed with the board, the board may request that
the department [..mm. mmissir de.inee] approve the issuance of a
subpoena. If the request is approved, the board may issue a subpoena to compel the at-
tendance of a relevant witness or the production, for inspection or copying, of relevant
evidence that is in this state.

SECTION 5.214. Section 605.403, Occupations Code, is amended to read as follows:

Sec. 605.403. [REPORT AND] NOTICE OF VIOLATION AND PENALTY. [(a)] If
the department [ecmmissinr r t mmi- ... I ] determines that a viola-
tion occurred, the department [kenm m. 1ssiner orthe ds signe may ss..e to the board a
report-statng.,

[(1) the facts on whieh the detemint tio is Lad, and

[(2) the eemmissione11 r's or the desgne's rplliI±Indatio n the imposi1tion of atn
adinisotrative penhalty, innltidinaa..Aolnnendatiojn on the amott ~.t of the penalty.

[(b) Witl-n 14 days after the date the report s s ued, the commissioner or ... e-1
missisoner's designee] shall give written notice of the violation [report] to the person. The
notice must:

(1) include a brief summary of the alleged violation;

(2) state the amount of the [U e 1 ded] administrative penalty recommended by
the department; and

(3) inform the person of the person's right to a hearing on the occurrence of the
violation, the amount of the penalty, or both.

SECTION 5.215. Section 605.404, Occupations Code, is amended to read as follows:

Sec. 605.404. PENALTY TO BE PAID OR HEARING REQUESTED. (a) Within 10
days after the date the person receives the notice, the person in writing may:

(1) accept the determination and recommended administrative penalty of the depart-
ment [emmissionr r h .mmissioner's designee]; or

(2) make a request for a hearing on the occurrence of the violation, the amount of
the penalty, or both.
(b) If the person accepts the determination and recommended penalty of the depart-

ment [eont±.sioner or the.. .. m.isiner.s de.... 1 ], the board by order shall approve
the determination and impose the recommended penalty.

SECTION 5.216. Section 605.405(a), Occupations Code, is amended to read as follows:

(a) If the person requests a hearing or fails to respond in a timely manner to the no-
tice, the department [commissiaorr Or the emmissioner's designee] shall set a hearing
and give written notice.of the hearing to the person.

SECTION 5.217. Sections 605.407(b) and (c), Occupations Code, are amended to read
as follows:
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(b) Within the 30-day period prescribed by Subsection (a), a person who files a peti-
tion for judicial review may:

(1) stay enforcement of the penalty by:

(A) paying the penalty to the court for placement in an escrow account; or

(B) giving the court a supersedeas bond approved by the court that:

(i) is for the amount of the penalty; and

(ii) is effective until all judicial review of the board's order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) giving a copy of the affidavit to the department [eommissoner or the emmoi-
sioner's] by certified mail.

(c) If the department [comissione r.. the commissioner's designee] receives a copy of
an affidavit under Subsection (b)(2), the department [commissioner or th desgnee] may
file with the court, within five days after the date the copy is received, a contest to the
affidavit.

SECTION 5.218. Section 701.106(b), Occupations Code, is amended to read as follows:

(b) A policy statement prepared under Subsection (a) must:

(1) cover an annual period;

(2) be updated annually;

(3) be reviewed by the Texas Workforce Commission civil rights division [on Humn
fhtas] for compliance with Subsection (a)(1); and

(4) be filed with the governor.

SECTION 5.219. Section 701.152(b), Occupations Code, is amended to read as follows:

(b) In adopting rules, the dietitians board shall consider the rules and procedures of
the [Texas Board of Health and the] department and shall adopt procedural rules not in-
consistent with similar rules and procedures of the department [these-entities].

SECTION 5.220. Section 701.154(a), Occupations Code, is amended to read as follows:

(a) After consulting the [ Ommis- r the] department, the dietitians board by
rule shall set fees in amounts reasonable and necessary to cover the cost of administer-
ing this chapter. The fees for issuing or renewing a license must be in amounts designed
to allow the department and the dietitians board to recover from the license holders all of
the direct and indirect costs to the department and to the dietitians board in administer-
ing and enforcing this chapter.

SECTION 5.221. Section 701.157, Occupations Code, is amended to read as follows:

Sec. 701.157. POWERS AND DUTIES OF DEPARTMENT [TEXAS BOARD OF
H]EALTH. To implement this chapter, the department [Texas Board of Healthi:

(1) shall request and receive any necessary assistance from state educational institu-
tions or other state agencies;

(2) shall prepare information of consumer interest describing the regulatory func-
tions of the dietitians board, the procedures by which consumer complaints are filed
and resolved, and the profession of dietetics;

(3) shall prepare a registry of licensed dietitians and provisional licensed dietitians
and make the registry available to the public, license holders, and appropriate state
agencies; and

(4) may request the attorney general or the appropriate county or district attorney
to institute a suit to enjoin a violation of this chapter in addition to any other action,
proceeding, or remedy authorized by law.
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SECTION 5.222. Section 701.301(b), Occupations Code, is amended to read as follows:

(b) The dietitians board [Texas Board of ilea!h ] by rule may adopt a system under
which licenses expire on various dates during the year. For the year in which the license
expiration date is changed, a license fee payable on the original expiration date shall be
prorated on a monthly basis so that the license holder pays only that portion of the fee
allocable to the number of months the license is valid. The license holder shall pay the
total license renewal fee on renewal of the license on the new expiration date.

SECTION 5.223. Section 701.503, Occupations Code, is amended to read as follows:

Sec. 701.503. REPORT AND NOTICE OF VIOLATION AND PENALTY. (a) If the
department [....missie'.. r or the commissioncr's designee] determines that a violation
occurred, the department [oriinm r the designe] may issue to the dietitians
board a report stating:

(1) the facts on which the determination is based; and

(2) the department's [commis sioner's o. the des.nee'. recommendation on the
imposition of an administrative penalty, including a recommendation on the amount
of the penalty.

(b) Within 14 days after the date the report is issued, the department [eonmiesiner
or the ̂,-mion d s' i g ee]g- - shall give written notice of the report to the person. The
notice must:

(1) include a brief summary of the alleged violation;

(2) state the amount of the recommended administrative penalty; and

(3) inform the person of the person's right to a hearing on the occurrence of the
violation, the amount of the penalty, or both.

SECTION 5.224. Section 701.504, Occupations Code, is amended to read as follows:

Sec. 701.504. PENALTY TO BE PAID OR HEARING REQUESTED. (a) Within 10
days after the date the person receives the notice, the person in writing may:

(1) accept the determination and recommended administrative penalty of the depart-
ment [eommnssio..r±orthe commissioner's designee]; or

(2) make a request for a hearing on the occurrence of the violation, the amount of
the penalty, or both.

(b) If the person accepts the determination and recommended penalty of the depart-
ment [emmissioner or the eemisiner- desgnee], the dietitians board by order shall
approve the determination and impose the recommended penalty.

SECTION 5.225. Section 701.505(a), Occupations Code, is amended to read as follows:

(a) If the person requests a hearing or fails to respond in a timely manner to the no-
tice, the department [commissioner or the commissioner's desgy.ee.] shall set a hearing
and give written notice of the hearing to the person.

SECTION 5.226. Sections 701.507(b) and (c), Occupations Code, are amended to read
as follows:

(b) Within the 30-day period prescribed by Subsection (a), a person who files a peti-
tion for judicial review may:

(1) stay enforcement of the penalty by:

(A) paying the penalty to the court for placement in an escrow account; or

(B) giving the court a supersedeas bond approved by the court that:

(i) is for the amount of the penalty; and 0

(ii) is effective until all judicial review of the dietitians board's order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

904

Ch. 1, § 5.222



84th LEGISLATURE-REGULAR SESSION

(B) giving a copy of the affidavit to the department [commissioner or the e mi-
sioner's designee] by certified mail.

(c) If the department [eemmisonr r the ..m' odcr s designcc] receives a copy of
an affidavit under Subsection (b)(2), the department .... n- ....... o -] th --"gne may
file with the court, within five days after the date the copy is received, a contest to the
affidavit.

SECTION 5.227. Section 1952.001, Occupations Code, is amended to read as follows:

Sec. 1952.001. DEFINITIONS. In this chapter:

(1) ["Board" meftns the Tex" Be~ard of Health.

[(-2)] "Code enforcement" means the inspection of public or private premises for the
purpose of:

(A) identifying environmental hazards, including:

(i) fire or health hazards;

(ii) nuisance violations;

(iii) unsafe building conditions; and

(iv) violations of any fire, health, or building regulation, statute, or ordinance;
and

(B) improving and rehabilitating those premises with regard to those hazards.

(2) [(-)] "Code enforcement officer" means an agent of this state or a political subdivi-
sion of this state who engages in code enforcement.

(3) [4)] "Department" means the [Texas] Department of State Health Services.

(4) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 5.228. The heading to Subchapter B, Chapter 1952, Occupations Code, is
amended to read as follows:

SUBCHAPTER B. [BOAR-D] POWERS AND DUTIES OF EXECUTIVE COM-
MISSIONER AND DEPARTMENT

SECTION 5.229. Section 1952.051, Occupations Code, is amended to read as follows:

Sec. 1952.051. RULES. The executive commissioner [board] by rule shall:

(1) adopt standards and education requirements consistent with those established
under Chapter 654, Government Code, for the registration of:

(A) code enforcement officers; and

(B) code enforcement officers in training; and

(2) prescribe application forms for original and renewal certificates of registration.

SECTION 5.230. Section 1952.052, Occupations Code, is amended to read as follows:

Sec. 1952.052. FEES. (a) The executive commissioner [board] shall set fees in
amounts that are reasonable and necessary to cover the cost of administering this
chapter.

(b) The executive commissioner shall set fees for issuing or renewing a certificate of
registration in amounts designed to allow the department to recover from the certificate of
registration holders all of the department's direct and indirect costs in administering and
enforcing this chapter.

SECTION 5.231. Section 1952.053(b), Occupations Code, is amended to read as
follows:

(b) The register must include:

(1) the name, residence, date of birth, and social security number of the applicant;

(2) the name and address of the employer or business of the applicant;
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(3) the date of the application;

(4) the education and experience qualifications of the applicant;

(5) the action taken by the department regarding the application and the date of
the action;

(6) the serial number of any certificate of registration issued to the applicant; and
(7) any other information required by department [boai ] rule.

SECTION 5.232. Section 1952.102, Occupations Code, is amended to read as follows:

Sec. 1952.102. ELIGIBILITY TO REGISTER AS CODE ENFORCEMENT OFFICER.
To be eligible to receive a certificate of registration as a code enforcement officer, a
person must:

(1) have at least one year of full-time experience in the field of code enforcement;

(2) pass the examination conducted by the department or the department's designee;

(3) pay the application, examination, and registration fees; and
(4) meet any other requirements prescribed by this chapter or by department [board]

rule.
SECTION 5.233. Section 1952.105, Occupations Code, is amended to read as follows:

Sec. 1952.105. RENEWAL OR REINSTATEMENT OF CERTIFICATE. (a) A certifi-
cate of registration issued under this chapter expires on the second [frst] anniversary of
the date of issuance and may be renewed biennially [annually] on payment of the
required renewal fee and on completion of the [aftnual] continuing education require-
ments prescribed by department rule [the-beard].

(b) The department may reinstate as provided by department [board] rule a certificate
of registration that was revoked for failure to pay the renewal fee.

SECTION 5.234. Section 1952.1051, Occupations Code, is amended to read as follows:

Sec. 1952.1051. CONTINUING EDUCATION. The executive commissioner [board] by
rule shall prescribe [ai -a4] continuing education requirements for code enforcement of-
ficers and code enforcement officers in training that:

(1) establish the number of hours of continuing education required for renewal of a
certificate of registration;

(2) establish an approved curriculum that includes material regarding changes in
applicable law; *and

(3) provide that the approved curriculum may be taught by suitable public agencies
and by private entities approved by the department.
SECTION 5.235. Section 1952.152, Occupations Code, is amended to read as follows:

Sec. 1952.152. PROCEDURE. The denial, suspension, or revocation of a certificate of
registration under this chapter is governed by:

(1) department [the board's] rules for a contested case hearing; and

(2) Chapter 2001, Government Code.

SECTION 5.236. Section 1952.253, Occupations Code, is amended to read as follows:

Sec. 1952.253. [REPORT AND] NOTICE OF VIOLATION AND PENALTY. [(a)] If
the department [comn.oS1n of publie health or the .omm isonr' deignee]
determines that a violation occurred, the department [e or the.designee m

, u to the dearment a report stating:

[(1) the facts on whieh the determintion i, basd, an

[(2) the commissioner's or the designee's recommendation on the imposition of an
adminntitat ve pena~lty, inelding a. reomnd o on the aiom of the penalty.

1(b) Withirt 14 days after the date the report is issud, the. eomssoe of pu.blie
health or the commissioner's designee] shall give written notice of the violation [report]
to the person. The notice must:
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(1) include a brief summary of the alleged violation;

(2) state the amount of the [reemn1 eflded] administrative penalty recommended by
the department; and

(3) inform the person of the person's right to a hearing on the occurrence of the
violation, the amount of the penalty, or both.

SECTION 5.237. Section 1952.254, Occupations Code, is amended to read as follows:

Sec. 1952.254. PENALTY TO BE PAID OR HEARING REQUESTED. (a) Within 10
days after the date the person receives the notice, the person in writing may:

(1) accept the determination and recommended administrative penalty of the depart-
ment [e ...... o 1 . ,f pubie health or the 1-,,- ..... 'i,-s .. ]; or

(2) make a request for a hearing on the occurrence of the violation, the amount of
the penalty, or both.

(b) If the person accepts the determination and recommended penalty of the depart-
ment [eomm;isionr of p-blie hcalth or .. the misslonr's designee], the department by
order shall approve the determination and impose the recommended penalty.

SECTION 5.238. Section 1952.255(a), Occupations Code, is amended to read as
follows:

(a) If the person requests a hearing or fails to respond in a timely manner to the no-
tice, the department [eo.e 0i 0ion-r of pu.bli health or the eommissioncr's d' 6 grtee]
shall set a hearing and give written notice of the hearing to the person.

SECTION 5.239. Sections 1952.257(b) and (c), Occupations Code, are amended to
read as follows:

(b) Within the 30-day period prescribed by Subsection (a), a person who files a peti-
tion for judicial review may:

(1) stay enforcement of the penalty by:

(A) paying the penalty to the court for placement in an escrow account; or

(B) giving the court a supersedeas bond approved by the court that:

(i) is for the amount of the penalty; and

(ii) is effective until all judicial review of the department's order is final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) giving a copy of the affidavit to the department [eemmissio, S -- l. health
or the eommi-sioner's JVC4n'o . by certified mail.

(c) If the department [commssoirr f ,of puli health or the e.missionr's desi ne]
receives a copy of an affidavit under Subsection (b)(2), the department [eomisioner -or
the designee] may file with the court, within five days after the date the copy is received,
a contest to the affidavit.

SECTION 5.240. Section' 1953.001, Occupations Code, is amended to read as follows:

Sec. 1953.001. DEFINITIONS. In this chapter:

(1) "Department" [-oard -r] means the Department [Rexaa sBoard] of State Health
Services.

(2) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(3) "Sanitarian" means a person trained in sanitary science to perform duties relat-
ing to education and inspections in environmental sanitation.

(4) [(4)] "Sanitation" means the study, art, and technique of applying scientific
knowledge to improve the human environment for the purpose of promoting public
health and welfare.
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SECTION 5.241. Section 1953.003, Occupations Code, is amended to read as follows:

Sec. 1953.003. EXEMPTIONS. This chapter does not apply to a person, including a
physician, dentist, engineer, or veterinarian, who is licensed by an agency of this state
other than the department [board] and who, by nature of the person's employment or
duties, might be construed as being subject to this chapter.

SECTION 5.242. Subchapter B, Chapter 1953, Occupations Code, is amended to read
as follows:

SUBCHAPTER B. [BOAR ] POWERS AND DUTIES OF EXECUTIVE COM-
MISSIONER AND DEPARTMENT

Sec. 1953.051. GENERAL DUTIES OF DEPARTMENT [BOARD]. The department
[board] shall:

(1) [adopt r.s, to ad... .... nd e. fore this hapter

[()] administer continuing education requirements; and

(2) [(-] prescribe necessary forms.

Sec. 1953.0511. RULES. The executive commissioner shall adopt rules to administer
and enforce this chapter.

Sec. 1953.052. FEES; PAYMENT OF ADMINISTRATIVE COSTS. (a) The executive
commissioner by rule [board] shall prescribe fees under this chapter.

(b) General revenue of the state may not be used to pay the costs of administering
this chapter in an amount that exceeds the amount of fees received under this chapter.

(c) If the fees are inadequate to pay the costs of administering this chapter, the execu-
tive commissioner [board] may increase the fees to an amount sufficient to pay those
costs.

(d) The executive commissioner shall set fees for issuing or renewing a certificate of
registration in amounts designed to allow the department to recover from the certificate of
registration holders all of the department's direct and indirect costs in administering and
enforcing this chapter.

Sec. 1953.053. REGISTER OF APPLICATIONS. (a) The department [board] shall
keep a register of each application for a certificate of registration under this chapter.

(b) The register must include:

(1) the name, age, and place of residence of the applicant;

(2) the name and address of the employer or business connection of the applicant;

(3) the date of the application;

(4) complete information regarding the applicant's education and experience qualifi-
cations;

(5) the date the department [board] reviewed and acted on the application;

(6) a description of the department's [board2s] action on the application;

(7) the serial number of any certificate of registration issued to the applicant; and

(8) any other information the department [board] determines necessary.

Sec. 1953.054. RECORD OF PROCEEDINGS. The department [board] shall keep a
record of proceedings under this chapter.

Sec. 1953.055. REPORTS. The department [board] shall maintain a copy of each an-
nual report and each report prepared by the state auditor issued in connection with this
chapter.

SECTION 5.243. Sections 1953.102, 1953.103, and 1953.104, Occupations Code, are
amended to read as follows:

Sec. 1953.102. ELIGIBILITY REQUIREMENTS. (a) To be eligible to receive a certif-
icate of registration as a professional sanitarian, a person must:
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(1) hold at least a bachelor's degree from an accredited college or university that
includes at least 30 semester hours in basic or applied science;

(2) complete any additional training in the basic sciences or public health the execu-
tive commissioner [board] determines necessary to effectively serve as a professional
sanitarian; and

(3) have at least two years of full-time experience in sanitation.

(b) The executive commissioner [board] by rule may establish other qualifications for
registration.

Sec. 1953.103. RECIPROCAL REGISTRATION. The department [board] under rules
adopted by the executive commissioner [board] may enter into an agreement with an-
other state to provide for reciprocal registration if the other state provides by statute for
the registration of sanitarians.

Sec. 1953.104. ISSUANCE OF CERTIFICATE: PROFESSIONAL SANITARIAN;
TERM. (a) The department [board] shall issue a certificate of registration as a profes-
sional sanitarian to a person who:

(1) applies on the form prescribed by the department [board];

(2) pays the registration fee set by the executive commissidner by rule [board];

(3) meets the eligibility requirements prescribed by Section 1953.102; and

(4) passes an examination under Subchapter D.

(b) A certificate of registration is valid for two years.

SECTION 5.244. Section 1953.105(a), Occupations Code, is amended to read as
follows:

(a) The department [On approval by the board, the board] shall issue a certificate of
registration as a sanitarian in training to a person who:

(1) is employed in sanitation;

(2) meets the eligibility requirements prescribed by Section 1953.102, other than
the requirements relating to experience;

'(3) pays a registration fee prescribed by the executive commissioner by rule [board]
for a sanitarian in training; and

(4) passes an examination under Subchapter D.

SECTION 5.245. Section 1953.106, Occupations Code, is amended to read as follows:

Sec. 1953.106. RENEWAL OR REINSTATEMENT OF CERTIFICATE. (a) To renew
a certificate of registration under this chapter, a professional sanitarian must:

(1) pay to the department [board] a renewal fee prescribed by the executive commis-
sioner by rule [board]; and

(2) provide proof of completion of continuing education contact hours as prescribed
by the executive commissioner [board].

(b) The department [board] may reinstate a certificate of registration as provided by
department [board] rules that was revoked for failure to pay the renewal fee.

SECTION 5.246. Subchapters D and E, Chapter 1953, Occupations Code, are
amended to read as follows:

SUBCHAPTER D. EXAMINATION

Sec. 1953.151. EXAMINATION. (a) To obtain a certificate of registration under this
chapter, an applicant must pass a written examination prescribed by the department
[board] that provides evidence satisfactory to the department [board] that the applicant
is qualified for registration under this chapter.

(b) An applicant for a certificate of registration may not take the examination unless
the applicant pays the examination fee prescribed by the executive commissioner by rule
[board].
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(c) In evaluating an applicant's performance on the examination, the department
[board] shall carefully consider the applicant's knowledge and understanding of the
principles of sanitation and the physical, biological, and social sciences.

Sec. 1953.152. EXAMINATION RESULTS. (a) Not later than the 30th day after the
examination date, the department [board] shall notify each examinee of the results of
the examination. If an examination is graded or reviewed by a national testing service,
the department [bord] shall notify each examinee of the results of the examination not
later than the 14th day after the date the department [board] receives the results from
the testing service.

(b) If the notice of the results of an examination graded or reviewed by a national
testing service will not be given before the 91st day after the examination date, the
department [board] shall notify each examinee of the reason for the delay before the
90th day.

(c) If requested in writing by a person who fails the examination, the department
[board] shall provide to the person an analysis of the person's performance on the
examination.

SUBCHAPTER E. CERTIFICATE DENIAL AND DISCIPLINARY
PROCEDURES

Sec. 1953.201. DENIAL OF CERTIFICATE; DISCIPLINARY ACTION. (a) The de-
partment [board] may deny a person's application for a certificate of registration if:

(1) the person's certificate or license to engage in a profession in this state or
elsewhere has been revoked for unprofessional conduct, fraud, deceit, negligence, or
misconduct in the practice of the profession; or

(2) satisfactory proof is presented to the department [board] establishing that the
person has been found guilty of unprofessional conduct, fraud, deceit, negligence, or
misconduct in the practice of a profession.

(b) The department [board] may suspend or revoke a certificate of registration if the
certificate holder:

(1) practiced fraud or deceit in obtaining the certificate; or
(2) acted in a manner constituting gross negligence, incompetency, or misconduct in

the practice of sanitation.

Sec. 1953.202. HEARING. The department [board] may not deny an application for a
certificate of registration or suspend or revoke a person's certificate until a hearing is
held and the person is given the opportunity to answer any charges filed with the
department [board].

SECTION 5.247. Section 1953.301, Occupations Code, is amended to read as follows:

Sec. 1953.301. IMPOSITION OF ADMINISTRATIVE PENALTY. The department
[board] may impose an administrative penalty on a person registered under this chapter
who violates this chapter or a rule or order adopted under this chapter.

SECTION 5.248. Sections 1953.303 and 1953.304, Occupations Code, are amended to
read as follows:

Sec. 1953.303. [REPORT AND] NOTICE OF VIOLATION AND PENALTY. [(a)] If
the department [c omncn f pu .. c health or the eom:s.er' designe]
determines that a violation occurred, the department [e tmh issi o esg na y

issue to the board a report stating:
[(1) the ft 0so whe th determination is based, and

[(2) the eommissoe' or th einesremedto nteipsto f an

[(b) Within 14 days after the date the report is isud the eommire of jx.lic
health or the .... issio ' designee shall give written notice of the violation [report]
to the person. The notice must:
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(1) include a brief summary of the alleged violation;

(2) state the amount of the [reeommeidcd] administrative penalty recommended by
the department; and

(3) inform the person of the person's right to a hearing on the occurrence of the
violation, the amount of the penalty, or both.

Sec. 1953.304. PENALTY TO BE PAID OR HEARING REQUESTED. (a) Within 10
days after the date the person receives the notice, the person in writing may:

(1) accept the determination and recommended administrative penalty [of the eom-
missioner of public health or the commissioncr's desigae]); or

(2) make a request for a hearing on the occurrence of the violation, the amount of
the penalty, or both.

(b) If the person accepts the determination and recommended penalty [of the Cmmis-
s....r of public health or th. .p isidr- s.ne], the department [board] by order
shall approve the determination and impose the recommended penalty.

SECTION 5.249. Sections 1953.305(a) and (c), Occupations Code, are amended to
read as follows:

(a) If the person requests a hearing or fails to respond in a timely manner to the no-
tice, the department [eo" 1  " 0 .1 er of public health or the *... 0 -soner's deige1 e]
shall set a hearing and give written notice of the hearing to the person.

(c) The administrative law judge shall make findings of fact and conclusions of law
and promptly issue to the department [board] a proposal for a decision about the occur-
rence of the violation and the amount of a proposed administrative penalty.

SECTION 5.250. Section 1953.306, Occupations Code, is amended to read as follows:

Sec. 1953.306. DECISION BY DEPARTMENT [BOARD]. (a) Based on the findings
of fact, conclusions of law, and proposal for decision, the department [board] by order
may determine that:

(1) a violation occurred and impose an administrative penalty; or

(2) a violation did not occur.

(b) The notice of the department's [board's] order given to the person must include a
statement of the right of the, person to judicial review of the order.

SECTION 5.251. Sections 1953.307(a), (b), and (c), Occupations Code, are amended
to read as follows:

(a) Within 30 days after the date the department's [board's] order becomes final, the
person shall:

(1) pay the administrative penalty; or

(2) file a petition for judicial review contesting the occurrence of the violation, the
amount of the penalty, or both.

(b) Within the 30-day period prescribed by Subsection (a), a person who files a peti-
tion for judicial review may:

(1) stay enforcement of the penalty by:

(A) paying the penalty to the court for placement in an escrow account; or

(B) giving the court a supersedeas bond approved by the court that:

(i) is for the amount of the penalty; and

(ii) is effective until all judicial review of the department's [board's] order is
final; or

(2) request the court to stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and
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(B) giving a copy of the affidavit to the department [c mmisioerof ,,.-bli health
or the eom............desgne] by certified mail.

(c) If the department [commissinerof puli halth or th ccmmissicnr's deignee]
receives a copy of an affidavit under Subsection (b)(2), the department [emm n "
the designee] may file with the court, within five days after the date the copy is received,
a contest to the affidavit.

SECTION 5.252. Section 1954.002, Occupations Code, is amended by amending
Subdivisions (7) and (8) and adding Subdivision (10-a) to read as follows:

(7) "Commissioner" means' the commissioner of state [publie] health services.

(8) "Department" means the [Texas] Department of State Health Services.

(10-a) "Executive commissioner" means the executive commissioner of the Health
and Human Services Commission.
SECTION 5.253. The heading to Subchapter B, Chapter 1954, Occupations Code, is

amended to read as follows:

SUBCHAPTER B. POWERS AND DUTIES OF EXECUTIVE COMMIS-

SIONER [BOARD] AND DEPARTMENT

SECTION 5.254. Section 1954.051, Occupations Code, is amended to read as follows:

Sec. 1954.051. GENERAL RULEMAKING AUTHORITY. The executive commis-
sioner [board] shall adopt substantive and procedural rules as necessary or desirable for
the executive commissioner [board], the department, and the commissioner to discharge
their powers and duties under this chapter.

SECTION 5.255. Section 1954.052, Occupations Code, is amended to read as follows:

Sec. 1954.052. RULES REGARDING ASBESTOS CONCENTRATION LEVELS.
(a) The executive commissioner [board] may adopt rules defining the maximum airborne
asbestos concentrations that are:

(1) permissible outside of a regulated containment area during an abatement activ-
ity; and

(2) acceptable for final clearance.

(b) The executive commissioner [beard] may not by rule identify any level of asbestos
concentration as a safe exposure level because any exposure to airborne asbestos is
considered to involve some risk.

SECTION 5.256. Section 1954.053, Occupations Code, is amended to read as follows:

Sec. 1954.053. RULES REGARDING PERFORMANCE STANDARDS AND WORK
PRACTICES. The executive commissioner [board] may adopt rules specifying:

(1) performance standards at least as stringent as applicable federal standards; and

(2) work practices that affect asbestos removal or encapsulation in a public building..

SECTION 5.257. Section 1954.054, Occupations Code, is amended to read as follows:

Sec. 1954.054. RULES RESTRICTING ADVERTISING OR COMPETITIVE
BIDDING. (a) The executive commissioner [board] may not adopt a rule restricting
advertising or competitive bidding by a person licensed or registered under this chapter
except to prohibit a false, misleading, or deceptive practice.

(b) In adopting [its] rules to prohibit a false, misleading, or deceptive practice, the ex-
ecutive commissioner [board] may not include a rule that:

(1) restricts the use of any medium for advertising;

(2) restricts the use of the personal appearance or voice of the person in an
advertisement;

(3) relates to the size or duration of an advertisement by the person; or

(4) restricts the person's advertisement under a trade name.
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SECTION 5.258. Section 1954.055, Occupations Code, is amended to read as follows:

Sec. 1954.055. RECIPROCITY AGREEMENT. The executive commissioner [depart-
mert] may adopt rules under this chapter to effect reciprocity agreements with other
states.

SECTION 5.259. Section 1954.056(a), Occupations Code, is amended to read as
follows:

(a) The executive commissioner [board] shall set [adopt a sebedu.. of the] fees under
[that ar pro ,.d d by] this chapter in amounts that are [and any oter f that i] rea-
sonable 'and necessary. The executive commissioner shall set fees for issuing or renewing
a license in amounts designed to allow the department to recover from the license holders
all of the department's direct and indirect costs in administering and enforcing this
chapter.

SECTION 5.260. Section 1954.059(a), Occupations Code, is amended to read as
follows:

(a) The department shall inspect:

(1) an asbestos abatement contractor during an abatement project at least annu-
ally; and

(2) other licensed organizations in accordance with department [board] rules.

SECTION 5.261. Sections 1954.060(a) and (c), Occupations Code, are amended to
read as follows:

(a) The executive commissioner [board] may adopt and the department may enforce
rules regarding demolition and renovation activities to protect the public from asbestos
emissions. At a minimum, the rules must be sufficient to permit the department to
obtain authority from the United States Environmental Protection Agency to implement
and enforce in this state the provisions of 40 C.F.R. Part 61, Subpart M, that establish
the requirements applicable to the demolition and renovation of a facility, including the
disposal of asbestos-containing waste materials.

(c) The department [board] may exempt a demolition or renovation project from the
rules relating to demolition and renovation activities adopted under Subsection (a) if:

(1) the project has received an exemption from the United States Environmental
Protection Agency exempting the project from federal regulations; or

(2) the department [bord] determines that:

(A) the project will use methods for the abatement or removal of asbestos that
provide protection for the public health and safety at least equivalent to the protec-
tion provided by the procedures required under department [board] rule for the
abatement or removal of asbestos; and

(B) the project does not violate federal law.

SECTION 5.262. Section 1954.061, Occupations Code, is amended to read as follows:

Sec. 1954.061. MEMORANDUM OF UNDERSTANDING REGARDING CERTAIN
SOLID WASTE FACILITIES. The executive commissioner [board] and the Texas [Natt-
ral Resure G v,. .on] Commission on Environmental Quality by rule shall adopt a
joint memorandum of understanding regarding the inspection of solid waste facilities
that receive asbestos.

SECTION 5.263. Section 1954.101(b), Occupations Code, is amended to read as
follows:

(b) In accordance with a schedule established by department [board] rules, a person
may not sponsor or certify an asbestos training course required for licensing or registra-
tion under this chapter unless the person is licensed as a training sponsor.

SECTION 5.264. Sections 1954.102(a) and (c), Occupations Code, are amended to
read as follows:

(a) The executive commissioner [board] shall determine and specify the scope, purpose,

913

Ch. 1, § 5.264



84th LEGISLATURE-REGULAR SESSION

eligibility, qualifications, and compliance requirements for each class of license and any
other license necessary for the executive commissioner and department [board] to carry
out their [its] duties under this chapter.

(c) A laboratory may be licensed as an asbestos laboratory only if the laboratory:

(1) is accredited by the National Voluntary Laboratory and Analytical Proficiency
Accreditation or is enrolled in the EPA Proficiency Analytical Testing rounds, as ap-
propriate; or

(2) has similar qualifications as required by the executive commissioner [board].

SECTION 5.265. Section 1954.105(a), Occupations Code, is amended to read as
follows:

(a) An applicant for a license to engage in asbestos abatement or in another asbestos-
related activity for which a license is required under this chapter must:

(1) submit an application to the department on a form prescribed by the depart-
ment; and

(2) pay to the department a nonrefundable application fee in the amount set by the
executive commissioner by rule [board].
SECTION 5.266. Section 1954.106(a), Occupations Code, is amended to read as

follows:

(a) To qualify for a license under this chapter, an applicant must meet the require-
ments of this section and any other requirements established by the executive commis-
sioner [board], including asbestos-related education or experience requirements.

SECTION 5.267. Section 1954.107(a), Occupations Code, is amended to read as
follows:

(a) An individual may apply for a restricted license as an asbestos abatement supervi-
sor without the experience the executive commissioner [board] by rule may require to be
licensed as an asbestos abatement supervisor if the individual:

(1) is an employee of a building owner or manager; and

(2) meets all other qualifications or requirements for a license.

SECTION 5.268. Sections 1954.108(a) and (b), Occupations Code, are amended to
read as follows:

(a) An application for registration or the renewal of registration as an asbestos abate-
ment worker must be made on a form provided by the department. An application for
registration must be accompanied by a nonrefundable fee set by the executive commis-
sioner by rule [bcard in.anam.intntto. .. d $0 ].

(b) The executive commissioner [board] shall determine the criteria for registration or
the renewal of registration as an asbestos abatement worker.

SECTION 5.269. Section 1954.109, Occupations Code, is amended to read as follows:

Sec. 1954.109. EXAMINATIONS. The executive commissioner [board] may:

(1) require or authorize the use of standardized examinations for licensing or
registration under this chapter; and

(2) set fees [in amous not.to .. d $200] for the administration of the
examinations.

SECTION 5.270. Section 1954.151(a), Occupations Code, is amended to read as
follows:

(a) The department may grant a provisional license or registration to an applicant for
a license or registration in this state who:

(1) has been licensed or registered in good standing to perform the relevant asbestos-
related activity for at least two years in another jurisdiction, including a foreign
country, that has licensing or registration requirements substantially equivalent to
the requirements of this chapter;
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(2) is currently licensed or registered in that jurisdiction;
(3) has passed a national or other examination recognized by the executive commis-

sioner [board] relating to the relevant asbestos-related activity, if the executive com-
missioner [board] requires an examination under Section 1954.109 to obtain the
license or registration required to perform that activity; and

(4) is sponsored by a person licensed under this chapter with whom the provisional
license or registration holder will practice during the time the person holds the provi-
sional license or registration.
SECTION 5.271. Section 1954.153, Occupations Code, is amended to read as follows:
Sec. 1954.153. ELIGIBILITY FOR LICENSE OR REGISTRATION. The department

shall issue a license or registration under Subchapter C to a provisional license or
registration holder who is eligible to be licensed or registered under rules adopted under
Section 1954.055 or who:

(1) passes the part of the examination under Section 1954.109 that relates to the
applicant's knowledge and understanding of the laws and rules relating to the perfor-
mance of the relevant asbestos-related activity in this state, if the executive commis-
sioner [board] requires an examination under Section 1954.109 to obtain the license or
registration required to perform that activity;

(2) meets the relevant academic and experience requirements for the license or
registration, as verified by the department; and

(3) satisfies any other applicable license or registration requirement under this
chapter.
SECTION 5.272. Section 1954.201, Occupations Code, is amended to read as follows:

Sec. 1954.201. [AN-h] LICENSE EXPIRATION AND RENEWAL F ,,E].
(a) A license issued under this chapter expires on the second [first] anniversary of its ef-
fective date and may be [, unless the license is] renewed [for a tem] as provided
by this subchapter. A person whose license has expired may not engage in an activity for
which a license is required until the license is renewed.

(b) The executive commissioner [board] by rule may adopt a system under which licen-
ses expire on various dates during the year. For a year in which the license expiration
date is changed, the department shall prorate license fees on a monthly basis so that
each license holder pays only that portion of the license fee that is allocable to the
number of months during which the license is valid. On renewal of the license on the
new expiration date, the total renewal fee is payable.

SECTION 5.273. Section 1954.203(a), Occupations Code, is amended to read as
follows:

(a) A person may renew an unexpired license for an additional two-year [ore-year]
term if the person:

(1) is otherwise entitled to be licensed;
(2) submits to the department a renewal application on the form required by the

department;
(3) pays to the department a nonrefundable renewal fee [in an am--nt not to e.. .

the amou~nt of the application fee requied tinder Seeti, 1954.106(a)];
(4) has successfully completed:

(A) the requirements for renewal; and
(B) a current physical examination; and

(5) has complied with any final order resulting from a violation of this chapter.
SECTION 5.274. Section 1954.205(a), Occupations Code, is amended to read as

follows:

(a) The executive commissioner [board] shall set the term of registration of an asbestos
abatement worker.
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SECTION 5.275. Sections 1954.256(a), (b), and (d), Occupations Code, are amended
to read as follows:

(a) The executive commissioner [board] shall adopt an asbestos training approval plan
to approve the training required for a person to be licensed or registered under this
chapter. In adopting the plan, the executive commissioner [board] shall adopt by refer-
ence the Model Accreditation Plan developed by the United States Environmental Protec-
tion Agency.

(b) The executive commissioner [board] may establish other requirements or change
the number, design, or content of the plan adopted under Subsection (a) as the executive
commissioner [board] determines desirable, provided that the plan is at least as
comprehensive and stringent as the Model Accreditation Plan.

(d) A licensed training sponsor shall provide to the department in accordance with
department [board] rules a record of the persons who attend an asbestos training course
for licensing or registration under this chapter.

SECTION 5.276. Section 1954.258, Occupations Code, is amended to read as follows:

Sec. 1954.258. COMPLIANCE WITH [BGAPD] STANDARDS NOT A DEFENSE TO
CIVIL LIABILITY. Compliance with any minimum standards adopted by the executive
commissioner [board] under this chapter does not constitute a defense to a civil action
for damages arising from a work activity affecting asbestos.

SECTION 5.277. Section 1954.301(d), Occupations Code, is amended to read as
follows:

(d) The department may place on probation a person whose license or registration is
suspended. If a suspension is probated, the department may require the person to:

(1) report regularly to the department on matters that are the basis of the proba-
tion;

(2) limit practice to the areas prescribed by the department [board]; or

(3) continue or review professional education until the person attains a degree of
skill satisfactory to the department [board] in those areas that are the basis of the
probation.

SECTION 5.278. Section 1954.302, Occupations Code, is amended to read as follows:

Sec. 1954.302. GROUNDS FOR DISCIPLINE OF LICENSE HOLDER. The executive
commissioner [board] by rule shall adopt the criteria for the department to take disciplin-
ary action against a license holder under Section 1954.301. At a minimum, the criteria
must require disciplinary action against a license holder who:

(1) commits fraud or deception in obtaining or attempting to obtain a license or a
contract to perform an asbestos-related activity;

(2) fails at any time to meet the qualifications for a license;

(3) violates a rule adopted under this chapter;

(4) violates an applicable federal or state standard for asbestos-related activities; or

(5) falsifies or fails to maintain a record of an asbestos-related activity required by a
federal agency or by the department.

SECTION 5.279. Section 1954.303, Occupations Code, is amended to read as follows:

Sec. 1954.303. GROUNDS FOR DISCIPLINE OF REGISTERED PERSON. The
department shall take disciplinary action under Section 1954.301 against a person
registered under this chapter who:

(1) fraudulently or deceptively assigns, obtains, or attempts to assign or obtain a
registration or the renewal of a registration; or

(2) violates:

(A) a federal, state, or local asbestos law or rule; or

(B) an order issued by the executive commissioner [board] or department.
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SECTION 5.280. Section 1954.306, Occupations Code, is amended to read as follows:

Sec. 1954.306. ADMINISTRATIVE PROCEDURE. A notice and hearing required
under this subchapter and judicial review of a final administrative decision issued under
this subchapter are governed by Chapter 2001, Government Code, and the department
[board] rules for contested case hearings.

SECTION 5.281. Section 1954.307, Occupations Code, is amended to read as follows:

Sec. 1954.307. REAPPLICATION FOLLOWING LICENSE REVOCATION OR
SUSPENSION. A person whose license is revoked or suspended may not reapply for a
license until after the period stated in a schedule established by department [board]
rule.

SECTION 5.282. Subchapter H, Chapter 1954, Occupations Code, is amended to
read as follows:

SUBCHAPTER H. ADMINISTRATIVE PENALTY

Sec. 1954.351. IMPOSITION OF ADMINISTRATIVE PENALTY. The department
[eommissinir] may impose an administrative penalty on a person who violates this
chapter or a rule adopted or order issued under this chapter.

Sec. 1954.352. AMOUNT OF PENALTY. (a) The amount of an administrative
penalty may not exceed $10,000 a day for each violation. Each day a violation continues
may be considered a separate violation for purposes of imposing a penalty.

(b) In determining the amount of the penalty, the department [cmi]sioner] shall
consider:

(1) the seriousness of the violation;

(2) any hazard created to the health and safety of the public;

(3) the person's history of previous violations; and

(4) any other matter that justice may require.

Sec. 1954.353. OPPORTUNITY FOR HEARING; ORDER. (a) The department [eorft-
rmisiener may impose an administrative penalty under this subchapter only after the
person charged with a violation is given the opportunity for a hearing.

(b) If a hearing is held, the department [eommissio rer] shall make findings of fact and
issue a written decision as to:

(1) the occurrence of the violation; and

(2) the amount of any penalty that is warranted.

(c) If the person charged with a violation fails to exercise the opportunity for a hear-
ing, the department [eorissione1r], after determining that a violation occurred and the
amount of the penalty that is warranted, may impose a penalty and shall issue an order
requiring the person to pay any penalty imposed.

(d) Not later than the 30th day after the date an order is issued after determining
that a violation occurred, the department [e rintiaiefter] shall inform the person charged
with the violation of the amount of any penalty imposed.

(e) The department [eemmi'ssioe Ir] may consolidate a hearing under this section with
another proceeding.

Sec. 1954.354. OPTIONS FOLLOWING DECISION[: PAY OR APPEAL]. (a) Not
later than the 30th day after the date the department's [Com............ decision or or-
der becomes final as provided by Section 2001.144, Government Code, the person shall:

(1) pay the administrative penalty; or

(2) file a petition for judicial review contesting the fact of the violation, the amount
of the penalty, or both.

(b) Within the 30-day period, a person who acts under Subsection (a)(2) may:

(1) stay enforcement of the penalty by:
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(A) [(4-)] paying the penalty to the court [eet i s'oner] for placement in an escrow
account; or

(B) posting with the court [(2) giving the . om....ionr. a supersedeas bond in a
form approved by the court [eo.m.ss..ner] that[:

[(A)] is for the amount of the penalty[f] and

[(-B)] is effective until judicial review of the department's [commisioner'] decision
or order is final; or

(2) request that the department stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) sending a copy of the affidavit to the department.

(c) If the department receives a copy of an affidavit under Subsection (b)(2), the depart-
ment may file with the court, within five days after the date the copy is received, a contest
to the affidavit. The court shall hold a hearing on the facts alleged in the affidavit as soon
as practicable and shall stay the enforcement of the penalty on finding that the alleged
facts are true. The person who files an affidavit has the burden of proving that the person
is financially unable to pay the penalty or to give a supersedeas bond.

Sec. 1954.355. COLLECTION OF PENALTY. At the request of the department [eonf-missioner], the attorney general may bring a civil action to recover an administrative
penalty imposed under this subchapter.

Sec. 1954.356. JUDICIAL REVIEW. Judicial review of a decision or order of the
department [eontissione ] imposing a penalty under this subchapter is instituted by fil-
ing a petition with a district court in Travis County and is under the substantial evi-
dence rule as provided by Subchapter G, Chapter 2001, Government Code.

Sec. 1954.357. REMITTANCE OF PENALTY AND INTEREST OR RELEASE OF
BOND. If after judicial review the administrative penalty is reduced or is not upheld by
the court, the department [commisiaon-re] shall:

(1) remit the appropriate amount, plus accrued interest, to the person not later
than the 30th day after the date of the determination, if the person paid the penalty;
or

(2) execute a release of the bond, if the person gave a bond.

SECTION 5.283. Sections 1955.001(1), (2), and (3), Occupations Code, are amended
to read as follows:

(1) ["Board" misiq the Teas Beardof Helth.

[-2) "Child-occupied facility" means a building or part of a building constructed
before 1978, including a day-care center, preschool, or kindergarten classroom, that is
visited regularly by the same child, six years of age or younger, at least two days in
any calendar week if the visits are for at least:

(A) three hours each day; and

(B) 60 hours each year.

(2) [(-a)] "Department" means the [Teas] Department of State Health Services.

(3) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

SECTION 5.284. Section 1955.002, Occupations Code, is amended to read as follows:

Sec. 1955.002. RULES RESTRICTING ADVERTISING OR COMPETITIVE
BIDDING. (a) The executive commissioner [board] may not adopt rules restricting
advertising or competitive bidding by a certified or accredited person except to prohibit
false, misleading, or deceptive practices.

(b) The executive commissioner [boafrd] may not include in the [its] rules to prohibit
false, misleading, or deceptive practices a rule that:
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(1) restricts the use of any advertising medium;

(2) restricts the use of a certified or accredited person's personal appearance or
voice in an advertisement;

(3) relates to the size or duration of an advertisement by the certified or accredited
person; or

(4) restricts the certified or accredited person's advertisement under a trade name.

SECTION 5.285. Section 1955.051(d), Occupations Code, is amended to read as
follows:

(d) Rules adopted by the executive commissioner under this section must:

(1) set minimum training requirements for use by accredited training providers;

(2) set standards for the reliability, effectiveness, and safety of lead-based paint
activities in target housing;

(3) set standards for accrediting training providers;

(4) require the use of certified and accredited personnel in a lead-based paint activ-
ity in target housing or in a child-occupied facility;

(5) be revised as necessary to:

(A) comply with federal law and rules; and

(B) maintain eligibility for federal funding;

(6) facilitate reciprocity and communication with other states having a certification
and accreditation program;

(7) provide for the revocation of the certification or accreditation of a person certi-
fied or accredited by the department; and

(8) provide for financial assurance for a person certified or accredited by the
department.

SECTION 5.286. Section 1955.052(a), Occupations Code, is amended to read as
follows:

(a) The executive commissioner [board] by rule may require a person involved in a
lead-based paint activity in target housing or a public area that the department
determines creates a public health hazard to be certified. The department shall delay
implementatiofi of the certification requirement for six months after the date the rule is
adopted.

SECTION 5.287. Section 1955.053, Occupations Code, is amended to read as follows:

Sec. 1955.053. FEES. The executive commissioner by rule [depatrm~ent] may impose a
fee to cover the cost of administering the program. The executive commissioner shall set
fees for issuing or renewing a certification or accreditation in amounts designed to allow
the department to recover from the certification and accreditation holders all of the
department's direct and indirect costs in administering and enforcing this chapter.

SECTION 5.288. Section 1955.055, Occupations Code, is amended to read as follows:

Sec. 1955.055. TERM OF CERTIFICATION OR ACCREDITATION; EXPIRATION.
(a) A certification or accreditation is valid for two years.

(b) The executive commissioner [board by rule may adopt a system under which
certifications or accreditations expire on various dates during the year. For the year in
which the expiration date is changed, the department shall prorate certification or ac-
creditation fees on a monthly basis so that each certified or accredited person pays only
that portion of the certification or accreditation fee that is allocable to the number of
months during which the certification or accreditation is valid. On renewal of the certifi-
cation or accreditation on the new expiration date, the total certification or accreditation
renewal fee is payable.

(c) [)] A person whose certification or accreditation has expired may not engage in
activities that require certification or accreditation until the certification or accreditation
has been renewed.
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SECTION 5.289. Section 1955.101, Occupations Code, is amended to read as follows:

Sec. 1955.101. DISCIPLINARY ACTION BY DEPARTMENT. The department shall
revoke, suspend, or refuse to renew a certification or accreditation or shall reprimand a
certified or accredited person for a violation of this chapter or a department [board] rule.

SECTION 5.290. Section 1955.102, Occupations Code, is amended to read as follows:

Sec. 1955.102. PROBATION. (a) The department [btard] may place on probation a
person whose certification or accreditation is suspended.

(b) The department [board] may require a person whose certification or accreditation
suspension is probated to:

(1) report regularly to the department on matters that are the basis of the proba-
tion;

(2) limit practice to the areas prescribed by the department [board]; or

(3) continue or review professional education until the person attains a degree of
skill satisfactory to the department [board] in those areas that are the basis of the
probation.

SECTION 5.291. Section 1955.103(b), Occupations Code, is amended to read as
follows:

(b) The executive commissioner [board] shall adopt rules relating to the imposition and
collection of an administrative penalty.

SECTION 5.292. Section 1958.001, Occupations Code, is amended to read as follows:

Sec. 1958.001. DEFINITIONS. In this chapter:

(1) ["Board" means. the Texas .... Health-.

[() "Gmisinr means the.. eomissiXner. of ptb lie. health.
[(8 ] "Department" means the [Texas] Department of State Health Services.

(2) "Executive commissioner" means the executive commissioner of the Health and
Human Services Commission.

(3) [(4)] "License" means a license issued under this chapter.

(4) [(-W] "Mold" means any living or dead fungi or related products or parts, includ-
ing spores, hyphae, and mycotoxins.

(5) [(6)] "Mold assessment" means:

(A) an inspection, investigation, or survey of a dwelling or other structure to
provide the owner or occupant with information regarding the presence, identifica-
tion, or evaluation of mold;

(B) the development of a mold management plan or remediation protocol; or

(C) the collection or analysis of a mold sample.

(6) [(7)] "Mold remediation" means the removal, cleaning, sanitizing, demolition, or
other treatment, including preventive activities, of mold or mold-contaminated matter
that was not purposely grown at that location.

SECTION 5.293. Section 1958.053, Occupations Code, is amended to read as follows:

Sec. 1958.053. GENERAL RULEMAKING AUTHORITY. The executive commis-
sioner [beftrd] shall adopt substantive and procedural rules as necessary or desirable for
the [board;j department[, and ocnmi]on to discharge its [their] powers and duties
under this chapter.

SECTION 5.294. Section 1958.054, Occupations Code, is amended to read as follows:

Sec. 1958.054. RULES REGARDING PERFORMANCE STANDARDS AND WORK
PRACTICES. The executive commissioner [board] by rule shall establish minimum per-
formance standards and work practices for conducting a mold assessment or mold
remediation in this state.

SECTION 5.295. Section 1958.055(a), Occupations Code, is amended to read as
follows:
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(a) The executive commissioner [board) shall establish reasonable and necessary fees
to administer this chapter, including fees for licenses, registrations, and examinations, [-
The board shall set the fees] in amounts [f]n-amotwA1 sufficient to recover the costs of
administering this chapter [, not t ,ccd the eaps e.tablished under S..s .... (b)].
The executive commissioner shall set fees for issuing or renewing a license in amounts
designed to allow the department to recover from the license holders all of the
department's direct and indirect costs in administering and enforcing this chapter.

SECTION 5.296. Section 1958.056(b), Occupations Code, is amended to read as
follows:

(b) The executive commissioner [board] shall adopt rules regarding compliance
investigations.

SECTION 5.297. Section 1958.058, Occupations Code, is amended to read as follows:

Sec. 1958.058. SAFETY STANDARDS. The executive commissioner by rule [board]
may develop and establish mold safety standards for license holders if appropriate scien-
tific information exists regarding the effect of mold.

SECTION 5.298. Section 1958.059, Occupations Code, is amended to read as follows:

Sec. 1958.059. CODE OF ETHICS. The executive commissioner [board] by rule shall
adopt a code of ethics for license holders that promotes the education of mold assessors
and mold remediators concerning the ethical, legal, and business principles that should
govern their conduct.

SECTION 5.299. Section 1958.101(b), Occupations Code, is amended to read as
follows:

(b) The executive commissioner [board] shall adopt rules regarding:

(1) the scope of mold-related work for which a license is required, including the
supervision of employees or other persons by license holders; and

(2) renewal requirements for a license issued under this chapter.

SECTION 5.300. Subchapter C, Chapter 1958, Occupations Code, is amended by
adding Section 1958.1011 to read as follows:

Sec. 1958.1011. TERM OF LICENSE. A license issued under this chapter is valid for
two years.

SECTION 5.301. Section 1958.103, Occupations Code, is amended to read as follows:

Sec. 1958.103. REGISTRATION REQUIREMENTS FOR EMPLOYEES. The execu-
tive commissioner [board] may adopt rules to require the registration of employees
supervised by license holders.

SECTION 5.302. Section 1958.104, Occupations Code, is amended to read as follows:

Sec. 1958.104. RULES REGARDING LICENSE APPLICATION. The executive com-
missioner [board] shall adopt rules regarding a license application. The executive com-
missioner [board] shall adopt rules that establish minimum requirements for a license,
including:

(1) the type of license;

(2) [the term of the licens

[(-)] the qualifications for the license, including any previous training required
under Section 1958.106;

(3) [(4)] renewal requirements for the license, including ongoing continuing educa-
tion required under Section 1958.106; and

(4) [(-R)1 liability insurance requirements for the license.

SECTION 5.303. Section 1958.106(a), Occupations Code, is amended to read as
follows:

(a) The executive commissioner [board] shall adopt rules regarding training required
under this chapter and continuing education required for a license holder under this
chapter.
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SECTION 5.304. Section 1958.107, Occupations Code, is amended to read as follows:

Sec. 1958.107. RECIPROCITY. The executive commissioner [board] may adopt rules
that facilitate reciprocity and communication with other states that have a similar
licensing program.

SECTION 5.305. Section 1958.153(c), Occupations Code, is amended to read as
follows:

(c) The executive commissioner [befrd] shall adopt rules to implement this section,
including rules:

(1) describing the information that must be provided in the notice; and

(2) authorizing verbal notification to the department in an emergency.

SECTION 5.306. Section 1958.154(c), Occupations Code, is amended to read as
follows:

(c) The executive commissioner [board] shall adopt rules to implement this section,
other than rules described by Subsection (d).

SECTION 5.307. Section 1958.155(c), Occupations Code, is amended to read as
follows:

(c) A license holder who is not an individual shall disclose to the department the
name, address, and occupation of each person that has an ownership interest in the
license holder. The license holder shall report any changes in ownership to the
department. The executive commissioner [board] shall adopt rules to implement this sec-
tion, including rules regarding the form of the disclosure and the time required to make
disclosures or to report a change in ownership.

SECTION 5.308. Section 1958.251, Occupations Code, is amended to read as follows:

Sec. 1958.251. IMPOSITION OF ADMINISTRATIVE PENALTY. The department
[c, mmisioncr] may impose an administrative penalty on a person who violates this
chapter or a rule adopted or order issued under this chapter.

SECTION 5.309. Section 1958.252(b), Occupations Code, is amended to read as
follows:

(b) In determining the amount of the penalty, the department [eermisson I shall
consider:

(1) whether the violation was committed knowingly, intentionally, or fraudulently;

(2) the seriousness of the violation;

(3) any hazard created to the health and safety of the public;

(4) the person's history of previous violations; and

(5) any other matter that justice may require.

SECTION 5.310. Section 1958.253(a), Occupations Code, is amended to read as
follows:

(a) The department [cemmisioncr] may choose not to impose an administrative
penalty under this subchapter if, not later than the 10th day after the date of written
notice of the violation under Section 1958.254, the person provides conclusive evidence
that the circumstances giving rise to the violation' have been corrected and all actual
damages are paid.

SECTION 5.311. Sections 1958.254(a), (c), (d), (e), and (f), Occupations Code, are
amended to read as follows:

(a) The department [emmissioner] may impose an administrative penalty under this
subchapter only after the person charged with a violation is given a written notice and
the opportunity for a hearing.

(c) If a hearing is held, the department [commiss ner] shall make findings of fact and
issue a written decision as to:

(1) the occurrence of the violation; and
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(2) the amount of any penalty that is warranted.

(d) If the person charged with a violation fails to exercise the opportunity for a hear-
ing, the department [eom.issiner, after determining that a violation occurred and the
amount of the penalty that is warranted, may impose a penalty and shall issue an order
requiring the person to pay any penalty imposed.

(e) Not later than the 30th day after the date the department [eammissione ] issues
an order after determining that a violation occurred, the department [ea, myissi ner]
shall inform the person charged with the violation of the amount of any penalty imposed.

(f) The department [eomissioner] may consolidate a hearing under this section with
another proceeding.

SECTION 5.312. Section 1958.255, Occupations Code, is amended to read as follows:

Sec. 1958.255. OPTIONS FOLLOWING DECISION[. PAY OR PPEA]. (a) Not
later than the 30th day after the date the department's [e " missiner'] decision or or-
der becomes final as provided by Section 2001.144, Government Code, the person shall:

(1) pay the administrative penalty; or

(2) file a petition for judicial review contesting the fact of the violation, the amount
of the penalty, or both.

(b) Within the 30-day period, a person who acts under Subsection (a)(2) may:

(1) stay enforcement of the penalty by:

(A) [(+)] paying the penalty to the court [eommissioner] for placement in an escrow
account; or

(B) posting with the court [(2) giving the e -nmis einer] a supersedeas bond in a
form approved by the court [e e"s'one ] that[t

[(A)] is for the amount of the penalty[f] and

[(B)] is effective until judicial review of the department's [ " ioiler'3] decision
or order is final; or

(2) request that the department stay enforcement of the penalty by:

(A) filing with the court a sworn affidavit of the person stating that the person is
financially unable to pay the penalty and is financially unable to give the super-
sedeas bond; and

(B) sending a copy of the affidavit to the department.

(c) If the department receives a copy of an affidavit under Subsection (b)(2), the depart-
ment may file with the court, within five days after the date the copy is received, a contest
to the affidavit. The court shall hold a hearing on the facts alleged in the affidavit ak soon
as practicable and shall stay the enforcement of the penalty on finding that the alleged
facts are true. The person who files an affidavit has the burden of proving that the person
is financially unable to pay the penalty or to give a supersedeas bond.

SECTION 5.313. Section 1958.256, Occupations Code, is amended to read as follows:

Sec. 1958.256. COLLECTION OF PENALTY. At the request of the department [con-
.iiseen1r], the attorney general may bring a civil action to recover an administrative

penalty imposed under this subchapter.

SECTION 5.314. Section 1958.257, Occupations Code, is amended to read as follows:

Sec. 1958.257. JUDICIAL REVIEW. Judicial review of a decision or order of the
department [eammissioe nI] imposing a penalty under this subchapter is instituted by fil-
ing a petition with a district court in Travis County and is under the substantial evi-
dence rule as provided by Subchapter G, Chapter 2001, Government Code.

SECTION 5.315. Section 1958.258, Occupations Code, is amended to read as follows:

Sec. 1958.258. REMITTANCE OF PENALTY AND INTEREST OR RELEASE OF
BOND. If after judicial review the administrative penalty is reduced or is not upheld by
the court, the department [eornmiissiner] shall:
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(1) remit the appropriate amount, plus accrued interest, to the person not later
than the 30th day after the date of the determination, if the person paid the penalty;
or

(2) execute a release of the bond, if the person gave a bond.

SECTION 5.316. Section 1958.301(b), Occupations Code, is amended to read as
follows:

(b) The department [commissioner] may request the attorney general or the district,
county, or city attorney having jurisdiction to bring an action to collect a civil penalty
under this section.

SECTION 5.317. Section 1958.302, Occupations Code, is amended to read as follows:

Sec. 1958.302. INJUNCTIVE RELIEF. The department [comissoe] may request
the attorney general or the district, county, or city attorney having jurisdiction to bring
an action for a restraining order, injunction, or other relief the court determines is ap-
propriate if it appears to the department that a person is violating or has violated this
chapter or a rule adopted under this chapter.

SECTION 5.318. The following provisions of the Occupations Code are repealed:

(1) Section 110.001(1);

(2) Section 352.002(1);

(3) Section 353.002(1);

(4) Section 402.001(1);

(5) Section 403.001(1);

(6) Section 503.002(1-a);

(7) Section 503.206;

(8) Section 505.002(2-a);

(9) Section 603.2041(e); -

(10) Section 605.002(2);

(11) Section 1954.002(6);

(12) Sections 1954.056(b), (c), and (d);

(13) Section 1958.055(b); and

(14) Chapter 2152.

ARTICLE 6. CHANGES AFFECTING OTHER CODES

SECTION 6.001. Section 15.001, Agriculture Code, is amended to read as follows:

Sec. 15.001. DEFINITIONS. In this chapter [subchapter]:

(1) "Farmers market" means a location at which a group of two or more farmers
that are certified under the department's farmers market certification program offer
produce for retail sale.

(2) "Food coupon" means any redemptive coupon issued by the [Texas] Department
of State Health Services under this chapter [aubchapter] that is exchangeable only for
produce at a farmers market.

(3) "Produce" means fresh fruits or vegetables.

(4) "W.I.C. program" means the federal special supplemental food program for
women, infants, and children administered by the [Texas] Department of State Health
Services.

SECTION 6.002. Section 15.002, Agriculture Code, is amended to read as follows:

Sec. 15.002. ESTABLISHMENT OF SPECIAL NUTRITION PROGRAM. The [Texas]
Department of State Health Services may establish a special nutrition program to dis-
tribute to certain participants of the W.I.C. program food coupons that are redeemable
only at farmers markets located in areas in which the program is implemented.
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SECTION 6.003. Section 15.003, Agriculture Code, is amended to read as follows:
Sec. 15.003. ELIGIBILITY; AMOUNT OF ALLOTMENT. (a) A person is eligible to

participate in the special nutrition program if the person is enrolled in the W.I.C.
program and resides in an area in which the special nutrition program is implemented.
The [Tcxa] Department of State Health Services shall determine the eligibility of
potential participants.

(b) Only the [Tex"s] Department of State Health Services may determine the dollar
amount of each participant's monthly allotment of food coupons.

SECTION 6.004. Section 15.005, Agriculture Code, is amended to read as follows:

Sec. 15.005. RULES. The executive commissioner of the Health and Human Services
Commission [Texa Beard of ... thl shall adopt rules under this chapter [.t.behate ]
that provide for:

(1) the design, printing, and denominations of the food coupons;

(2) the procedure for the delivery of the food coupons to participants;
(3) the procedure for the redemption of food coupons by the sellers of the produce;

and

(4) other rules necessary for carrying out the purposes of this chapter [Subehapte].
SECTION 6.005. Section 15.007, Agriculture Code, is amended to read as follows:
Sec. 15.007. PROGRAM FUNDS. The [Texta] Department of State Health Services

may accept gifts and grants from the federal government, the state, and private sources
as well as legislative appropriations for the program authorized by this chapter
[wdbehtpter]. The use of gifts and grants other than legislative appropriations is subject,
after their appropriation, only to limitations contained in the gift or grant.

SECTION 6.006. Article 46B.001, Code of Criminal Procedure, is amended to read as
follows:

-Art. 46B.001. DEFINITIONS. In this chapter:
(1) ["Dparent" means the Departm .nt of State Health Services.
[(-2)] "Inpatient mental health facility" has the meaning assigned by Section 571.003,

Health and Safety Code.

(2) "Intellectual disability" has the meaning assigned by Section 591.003, Health and
Safety Code.

(3) "Local mental health authority" has the meaning assigned by Section 571.003,
Health and Safety Code.

(4) "Local intellectual and developmental disability [mental retardation] authority"
has the meaning assigned by Section 531.002, Health and Safety Code.

(5) "Mental health facility" has the meaning assigned by Section 571.003, Health and
Safety Code.

(6) "Mental illness" has the meaning assigned by Section 571.003, Health and Safety
Code.

(7) ["Mental retardation" has the meaning assined by Setin 59 1.008, Heftith and

[(&)] "Residential care facility" has the meaning assigned by Section 591.003, Health
and Safety Code.

(8) [(9)] "Electronic broadcast system" means a two-way electronic communication of
image and sound between the defendant and the court and includes secure Internet
videoconferencing.

SECTION 6.007. Article 46B.021(e), Code of Criminal Procedure, is amended to read
as follows:

(e) The court may appoint as experts under this chapter qualified psychiatrists or
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psychologists employed by the local mental health authority or local intellectual and
developmental disability [mental retardation] authority. The local mental health author-
ity or local intellectual and developmental disability [miental retardation] authority is
entitled to compensation and reimbursement as provided by Article 46B.027.

SECTION 6.008. Article 46B.024, Code of Criminal Procedure, is amended to read as
follows:

Art. 46B.024. FACTORS CONSIDERED IN EXAMINATION. During an examina-
tion under this subchapter and in any report based on that examination, an expert shall
consider, in addition to other issues determined relevant by the expert, the following:

(1) the capacity of the defendant during criminal proceedings to:

(A) rationally understand the charges against the defendant and the potential conse-
quences of the pending criminal proceedings;

(B) disclose to counsel pertinent facts, events, and states of mind;

(C) engage in a reasoned choice of legal strategies and options;

(D) understand the adversarial nature of criminal proceedings;

(E) exhibit appropriate courtroom behavior; and

(F) testify;

(2) as supported by current indications and the defendant's personal history, whether
the defendant:

(A) is a person with [has-a] mental illness; or

(B) is a person with an intellectual disability [mental retardation];

(3) whether the identified condition has lasted or is expected to last continuously for
at least one year;

(4) the degree of impairment resulting from the mental illness or intellectual disabil-
ity [mental retardation], if existent, and the specific impact on the defendant's capacity
to engage with counsel in a reasonable and rational manner; and

(5) if the defendant is taking psychoactive or other medication:

(A) whether the medication is necessary to maintain the defendant's competency; and

(B) the effect, if any, of the medication on the defendant's appearance, demeanor, or
ability to participate in the proceedings.

SECTION 6.009. Article 46B.025(b), Code of Criminal Procedure, is amended to read
as follows:

(b) If in the opinion of an expert appointed under Article 46B.021 the defendant is
incompetent to proceed, the expert shall state in the report:

(1) the symptoms, exact nature, severity, and expected duration of the deficits result-
ing from the defendant's mental illness or intellectual disability [mental retardation], if
any, and the impact of the identified condition on the factors listed in Article 46B.024;

(2) an estimate of the period needed to restore the defendant's competency, including
whether the defendant is likely to be restored to competency in the foreseeable future;
and

(3) prospective treatment options, if any, appropriate for the defendant.

SECTION 6.010. Article 46B.027, Code of Criminal Procedure, is amended to read as
follows:

Art. 46B.027. COMPENSATION OF EXPERTS; REIMBURSEMENT OF
FACILITIES. (a) For any appointment under this chapter, the county in which the
indictment was returned or information was filed shall pay for services described by
Articles 46B.021(a)(1) and (2). If those services are provided by an expert who is an em-
ployee of the local mental health authority or local intellectual and developmental dis-
ability [mental retardation] authority, the county shall pay the authority for the services.
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(b) The county in which the indictment was returned or information was filed shall re-
imburse a facility that accepts a defendant for examination under this chapter for ex-
penses incurred that are [det.ermin.e.d by the depatment to be reasonably necessary and
incidental to the proper examination of the defendant.

SECTION 6.011. Articles 46B.073(c), (d), and (e), Code of Criminal Procedure, are
amended to read as follows:

(c) If the defendant is charged with an offense listed in Article 17.032(a), other than
an offense listed in Article 17.032(a)(6), or the indictment alleges an affirmative finding
under Section 3g(a)(2), Article 42.12, the court shall enter an order committing the
defendant to the maximum security unit of any facility designated by the Department of
State Health Services [departmen ], to an agency of the United States operating a
mental hospital, or to a Department of Veterans Affairs hospital.

(d) If the defendant is not charged with an offense described by Subsection (c) and the
indictment does not allege an affirmative finding under Section 3g(a)(2), Article 42.12,
the court shall enter an order committing the defendant to a mental health facility or
residential care facility determined to be appropriate by the local mental health author-
ity or local intellectual and developmental disability [mental retardation] authority.

(e) Notwithstanding Subsections (b), (c), and (d) and notwithstanding the contents of
the applicable order of commitment, in a county in which the Department of State
Health Services [department] operates a jail-based restoration of competency pilot
program under Article 46B.090, a defendant for whom an order is issued under this
article committing the defendant to a mental health facility or residential care facility
shall be provided competency restoration services at the jail under the pilot program if
the service provider at the jail determines the defendant will immediately begin to
receive services. If the service provider at the jail determines the defendant will not im-
mediately begin to receive competency restoration services, the defendant shall be
transferred to the appropriate mental health facility or residential care facility as
provided by the court order. This subsection expires September 1, 2017.

SECTION 6.012. Article 46B.076(a), Code of Criminal Procedure, is amended to read
as follows:

(a) If the defendant is found incompetent to stand trial, not later than the date of the
order of commitment or of release on bail, as applicable, the court shall send a copy of
the order to the facility [of the department] to which the defendant is committed or the
outpatient treatment program to which the defendant is released. The court shall also
provide to the facility or outpatient treatment program copies of the following made
available to the court during the incompetency trial:

(1) reports of each expert;

(2) psychiatric, psychological, or social work reports that relate to the mental condi-
tion of the defendant;

(3) documents provided by the attorney representing the state or the attorney
representing the defendant that relate to the defendant's current or past mental condi-
tion;

(4) copies of the indictment or information and any supporting documents used to es-
tablish probable cause in the case;

(5) the defendant's criminal history record; and

(6) the addresses of the attorney representing the state and the attorney representing
the defendant.

SECTION 6.013. Article 46B.077(a), Code of Criminal Procedure, is amended to read
as follows:

(a) The facility to which the defendant is committed or the outpatient treatment
program to which the defendant is released on bail shall:

(1) develop an individual program of treatment;

(2) assess and evaluate whether the defendant is likely to be restored to competency
in the foreseeable future; and
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(3) report to the court and to the local mental health authority or to the local intel-
lectual and developmental disability [mental retardation] authority on the defendant's
progress toward achieving competency.

SECTION 6.014. Article 46B.082(b), Code of Criminal Procedure, is amended to read
as follows:

(b) If before the 15th day after the date on which the court received notification under
Article 46B.079 a defendant committed to a facility [of the department] or ordered to
participate in an outpatient treatment program has not been transported to the court
that issued the order under Article 46B.072 or 46B.073, as applicable, the head of the fa-
cility to which the defendant is committed or the provider of the outpatient treatment
program in which the defendant is participating shall cause the defendant to be promptly
transported to the court and placed in the custody of the sheriff of the county in which
the court is located. The county in which the court is located shall reimburse the Depart-
ment of State Health Services or the Department of Aging and Disability Services, as ap-
propriate, [department] for the mileage and per diem expenses of the personnel required
to transport the defendant, calculated in accordance with rates provided in the General
Appropriations Act for state employees.

SECTION 6.015. Article 46B.083(b), Code of Criminal Procedure, is amended to read
as follows:

(b) If the head of the facility or the outpatient treatment program provider believes
that the defendant is a person with an intellectual disability [mental .a.datA. ], the
head of the facility or the outpatient treatment program provider shall have submitted
to the court an affidavit stating the conclusions reached as a result of the examination.

SECTION 6.016. Article 46B.090, Code of Criminal Procedure, is amended by amend-
ing Subsection (a) and adding Subsection (a-i) to read as follows:

(a) In this article, "department" means the Department of State Health Services.

(a-1) If the legislature appropriates to the department the funding necessary for the
department to operate a jail-based restoration of competency pilot program as described
by this article, the department shall develop and implement the pilot program in one or
two counties in this state that choose to participate in the pilot program. In developing
the pilot program, the department shall coordinate and allow for input from each
participating county.

SECTION 6.017. The heading to Article 46B.103, Code of Criminal Procedure, is
amended to read as follows:

Art. 46B.103. CIVIL COMMITMENT HEARING: INTELLECTUAL DISABILITY

SECTION 6.018. Articles 46B.103(a) and (d), Code of Criminal Procedure, are
amended to read as follows:

(a) If it appears to the court that the defendant may be a person with an intellectual
disability [metal retardation], the court shall hold a hearing to determine whether the
defendant is a person with an intellectual disability [ment. rt ardation .

(d) In the proceedings conducted under this subchapter for a defendant described by
Subsection (a):

(1) an application to have the defendant declared a person with an intellectual dis-
ability [mental retardation] may not be required;

(2) the provisions of Subtitle D, Title 7, Health and Safety Code, relating to notice of
hearing do not apply; and

(3) appeals from the criminal court proceedings are to the court of appeals as in the
proceedings for commitment to a residential care facility under Subtitle D, Title 7,
Health and Safety Code.

SECTION 6.019. Article 46B.104, Code of Criminal Procedure, is amended to read as
follows:

Art. 46B.104. CIVIL COMMITMENT PLACEMENT: FINDING OF VIOLENCE. A
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defendant committed to a .facility as a result of proceedings initiated under this chapter
shall be committed to the maximum security unit of any facility designated by the
Department of State Health Services [departmer] if:

(1) the defendant is charged with an offense listed in Article 17.032(a), other than an
offense listed in Article 17.032(a)(6); or

(2) the indictment charging the offense alleges an affirmative finding under Section
*3g(a)(2), Article 42.12.

SECTION 6.020. Articles 46B.105(a), (b), and (e), Code of Criminal Procedure, are
amended to read as follows:

(a) Unless a defendant is determined to be manifestly dangerous by a [depaATmernA]
review board established under Subsection (b), not later than the 60th day after the date
the defendant arrives at the maximum security unit, the defendant shall be transferred
to:

(1) a unit of an inpatient mental health facility other than a maximum security unit;

(2) a residential care facility; or

(3) a program designated by a local mental health authority or a local intellectual and
developmental disability [mental rtardetio] authority.

(b). The commissioner of state health services [mental ha.lth attel .. ita] ....dation
shall appoint a review board of five members, including one psychiatrist licensed to
practice medicine in this state and two persons who work directly with persons with
mental illness or an intellectual disability .[ ..... dti...], to determine whether
the defendant is manifestly dangerous and, as a result of the danger the defendant pre-
sents, requires continued placement in a maximum security unit.

(e) If the superintendent of the facility at which the maximum security unit is located
disagrees with the determination, the matter shall be referred to the commissioner of
state health services [mental h alth a retardation]. The commissioner shall
decide whether the defendant is manifestly dangerous.

SECTION 6.021. Article 46B.106(a), Code of Criminal Procedure, is amended to read
as follows:

(a) A defendant committed to a facility as a result of the proceedings initiated under
this chapter, other than a defendant described by Article 46B.104, shall be committed to:

(1) a facility designated by the Department of State Health Services or the Department
of Aging and Disability Services, as appropriate [department]; or

(2) an outpatient treatment program.

SECTION 6.022. Article 46B.107(a), Code of Criminal Procedure, is amended to read
as follows:

(a) The release of a defendant committed under this chapter from the Department of
State Health Services, the Department of Aging and Disability Services [department], an
outpatient treatment program, or another [a] facility [of a def ndant .ommttd ucr
thisehapte] is subject to disapproval by the committing court if the court or the at-
torney representing the state has notified the head of the facility or outpatient treat-
ment provider, as applicable, to which the defendant has been committed that a criminal
charge remains pending against the defendant.

SECTION 6.023. Articles 46B.151(a), (b), and (c), Code of Criminal Procedure, are
amended to read as follows:

(a) If a court is required by Article 46B.084(f) or by its appropriate determination
under Article 46B.071 to proceed under this subchapter, or if the court is permitted by
Article 46B.004(e) to proceed under this subchapter, the court shall determine whether
there is evidence to support a finding that the defendant is either a person with mental
illness or a person with an intellectual disability [mental rtardati ].

(b) If it appears to the court that there is evidence to support a finding of mental ill-
ness or an intellectual disability [m ental .etardation , the court shall enter an order
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transferring the defendant to the appropriate court for civil commitment proceedings
and stating that all charges pending against the defendant in that court have been
dismissed. The court may order the defendant:

(1) detained in jail or any other suitable place pending the prompt initiation and pros-
ecution by the attorney for the state or other person designated by the court of appropri-
ate civil proceedings to determine whether the defendant will be committed to a mental
health facility or residential care facility; or

(2) placed in the care of a responsible person on satisfactory security being given for
the defendant's proper care and protection.

(c) Notwithstanding Subsection (b), a defendant placed in a facility of the Department
of State Health Services or the Department of Aging and Disability Services [departmeFA]
pending civil hearing under this article may be detained in that facility only with the
consent of the head of the facility and pursuant to an order of protective custody issued
under Subtitle C, Title 7, Health and Safety Code.

SECTION 6.024. Sections 51.933(b), (c), and (e), Education Code, are amended to
read as follows:

(b) The executive commissioner of the Health and Human Services Commission [Texas
B ard f H a h] may require immunizations against the diseases listed in Subsection
(a) and additional diseases for students at any institution of higher education who are
pursuing a course of study in a human or animal health profession, and the executive
commissioner [board] may require those immunizations for any students in times of an
emergency or epidemic in a county where the commissioner of state [pubie] health ser-
vices has declared such an emergency or epidemic.

(c) An institution of higher education, in conjunction with the [Texas] Department of
State Health Services, should provide individual notice to each student applying for
admission regarding:

(1) the consequences of not being current on immunization for certain diseases;

(2) the age groups most vulnerable to these vaccine preventable diseases; and

(3) local providers of immunization services.

(e) The exception provided by Subsection (d)(1)(B) does not apply in a time of emer-
gency or epidemic declared by the commissioner of state [pbMlie] health services.

SECTION 6.025. Sections 1104.406(a) and (c), Estates Code, are amended to read as
follows:

(a) The department shall obtain criminal history record information that is maintained
by the Department of Public Safety or the Federal Bureau of Investigation identification
division relating to each individual who is or will be providing guardianship services to a
ward of or referred by the department, including:

(1) an employee of or an applicant selected for an employment position with the
department;

(2) a volunteer or an applicant selected to volunteer with the department;

(3) an employee of or an applicant selected for an employment position with a busi-
ness entity or other person who contracts with the department to provide guardian-
ship services to a ward referred by the department; [ezd]

(4) a volunteer or an applicant selected to volunteer with a business entity or other
person described by Subdivision (3); and

(5) a contractor or an employee of a contractor who provides services to a ward of the
Department of Aging and Disability Services under a contract with the estate of the
ward.

(c) The department must annually obtain the information in Subsection (a) regarding
employees, contractors, or volunteers providing guardianship services.

SECTION 6.026. The following provisions are repealed:
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(1) the heading to Subchapter A, Chapter 15, Agriculture Code; and

(2) Section 1, Chapter 112 (H.B. 434), Acts of the 55th Legislature, Regular Session,
1957 (Article 12691-2, Vernon's Texas Civil Statutes).

ARTICLE 7. EFFECTIVE DATE

SECTION 7.001. This Act takes effect immediately if it receives a vote of two-thirds
of all the members elected to each house, as provided by Section 39, Article III, Texas
Constitution. If this Act does not receive the vote necessary for immediate effect, this
Act takes effect September 1, 2015.

Passed the Senate on March 19, 2015: Yeas 31, Nays 0; passed the House on March
26, 2015: Yeas 143, Nays 0, one present not voting.

Approved April 2, 2015.

Effective April 2, 2015.

CLARIFICATION OF THE LAW GOVERNING ELIGIBILITY OF
CERTAIN EVENTS FOR FUNDING UNDER THE MAJOR

EVENTS TRUST FUND

CHAPTER 2

S.B. No. 293

AN ACT
relating to a clarification of the law governing eligibility of certain events for fund-
ing under the Major Events trust fund.

Be it enacted by the Legislature of the State of Texas:

SECTION 1. Section 5A(a)(5), Chapter 1507 (S.B. 456), Acts of the 76th Legislature,
Regular Session, 1999 (Article 5190.14, Vernon's Texas Civil Statutes), is amended to
read as follows:

(5) "Site selection organization" means:

(A) the National Football League, the National Collegiate Athletic Association, the
National Basketball Association, ESPN or an affiliate, the National Hockey League, Ma-
jor League Baseball, the Federation Internationale de Football Association (FIFA), the
International World Games Association, the National Association for Stock Car Auto
Racing (NASCAR), or the United States Olympic Committee;

(B) the national governing body of a sport that is recognized by the United States
Olympic Committee, the National Thoroughbred Racing Association, Formula One
Management Limited, or the Federation Internationale de l'Automobile;

(C) the Academy of Country Music;

(D) the National Cutting Horse Association; [or]

(E) the Republican National Committee or the Democratic National Committee; or

(F) the Ultimate Fighting Championship.

SECTION 2. The amendment made by this Act to Section 5A(a), Chapter 1507 (S.B.
456), Acts of the 76th Legislature, Regular Session, 1999 (Article 5190.14, Vernon's
Texas Civil Statutes), is intended only to clarify existing law, as amended by Chapter
1371 (S.B. 1678), Acts of the 83rd Legislature, Regular Session, 2013, on the eligibility
of certain events to receive funding from the Major Events trust fund. Each event held
on or after the effective date of S.B. 1678, 83rd Legislature, Regular Session, 2013, and
the event's eligibility to receive funding from the Major Events trust fund, are governed
by the law as clarified by this Act.

SECTION 3. This Act takes effect immediately if it receives a vote of two-thirds of all
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